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TUESDAY,  MAY  18,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr. 
(chairman  of  the  committee)  presiding. 

Also  present:  Senators  Kennedy,  Metzenbaum,  DeConcini,  Leahy, 
Simon,  Kohl,  Feinstein,  Moseley-Braun,  Hatch,  Thurmond,  Simp- 
son, Grassley,  Specter,  Brown,  Cohen,  and  Pressler. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  The  hearing  will  come  to  order. 

Before  we  begin  today,  I  saw  a  headline  in  the  newspaper  that 
I  found  somewhat  shocking,  because  I  thought  we  Democrats  were 
in  the  majority.  It  says,  "Thurmond  Takes  Charge  of  Courts." 

Then  I  went  on  with  great  relief  to  read  that  it  was  a  story  about 
Strom's  son  who  has  taken  charge  of  the  tennis  courts  as  one  of 
the  top  tennis  players  in  the  State  of  South  Carolina.  "Aiken  Jr. 
leads  Hornets  to  favorite  role  in  the  4A  tennis  title."  My  congratu- 
lations to  your  son,  Strom,  and  my  relief  that  you  are  not  taking 
charge  of  the  courts  and  that  it  is  your  son.  [Laughter.] 

Quite  a  kid.  Congratulations. 

Ladies  and  gentlemen,  we  will  begin  the  hearing  in  earnest  now. 
I  welcome  our  nominees. 

Let  me  explain  very  briefly  before  my  opening  statement  how  we 
are  going  to  proceed.  We  have  three  nominees,  and  I  am  going  to 
make  reference  to  all  three.  But  we  are  going  to  introduce  them 
one  at  a  time. 

Our  first  nominee  will  be  introduced  by  the  distinguished  senior 
Senator  from  Massachusetts,  and  then  we  will  finish  that  hearing. 
Then  we  will  go  to  the  second  nominee  and  so  on. 

Today  the  Judiciary  Committee  considers  the  nomination  of 
three  critical  positions  at  the  U.S.  Department  of  Justice:  Philip 
Heymann,  to  be  Deputy  Attorney  General;  Webster  Hubbell,  to  be 
Associate  Attorney  General;  and  Drew  Days,  to  be  Solicitor  Gen- 
eral. 

We  begin  first  with  Philip  Heymann,  nominated  to  serve  as  Dep- 
uty Attorney  General.  The  deputy  serves  as  the  chief  operating  offi- 
cer of  the  Department,  advising  and  assisting  the  Attorney  General 
in  developing  and  implementing  policy  and  in  supervising  all  units 
of  the  Department. 

(1) 


Of  particular  concern  to  me,  the  deputy  oversees  all  criminal  jus- 
tice functions.  Of  the  challenges  our  Nation  confronts,  it  seems  to 
me  none  is  more  critical  than  the  continuing  crime  and  drug  prob- 
lems that  plague  us.  The  increase  of  violence  and  of  other  crimes 
has  placed  terrible  stresses  on  our  judicial  system,  and  on  our 
courts  and  our  prisons  as  well.  And  I  will  be  anxious  to  speak  to 
the  nominee  regarding  these  issues. 

Addressing  these  problems  will  require  a  multifaceted  approach. 
The  Deputy  Attorney  General,  more  than  any  other  person,  bears 
the  responsibility  for  coordinating  what  must  be  a  truly  national  ef- 
fort to  fight  crime.  This  is,  in  my  view,  his  most  important  func- 
tion. 

Among  other  things,  it  involves  forging  a  strong  Federal  partner- 
ship with  State  and  local  governments  to  fight  crime  where  its  toll 
is  the  greatest — on  our  streets,  in  our  neighborhoods,  in  our 
schools,  and  in  the  smallest  communities  as  well  as  our  largest 
cities.  It  means  putting  the  prevention  of  crime  as  well  as  a  special 
focus  on  deterring  juveniles  at  the  top  of  our  Federal  list  of  prior- 
ities. It  means  enforcing  Federal  criminal  laws  across  the  board,  ef- 
fectively prosecuting  financial  institution  fraud,  environmental 
crimes,  health  care  fraud,  just  to  name  a  few.  And  it  also  means 
restoring  the  public's  faith  that  our  criminal  justice  system  is  both 
fair  and  effective;  that  Federal  prosecutors  pursue  their  goal  vigor- 
ously, and  that  their  goal  is,  quite  simply,  a  just  result. 

I  will  ask  Mr.  Heymann  to  discuss  some  of  these  issues  today  so 
that  the  Congress  and  the  administration  can  work  together  to  ad- 
dress these  problems  in  the  future. 

Next  we  will  hear  from  Webster  Hubbell,  but  I  will  refrain  from 
referencing  him  at  this  moment,  as  well  as  Professor  Days  for  So- 
licitor General. 

But  with  that,  why  don't  I  yield  to  my  distinguished  ranking 
member,  my  colleague  from  Utah,  Senator  Hatch. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  HATCH.  Well,  thank  you,  Mr.  Chairman. 

I  am  happy  to  welcome  you,  Mr.  Heymann,  to  the  committee  and 
congratulate  you  on  this  opportunity  to  serve  your  country  once 
again  in  the  Justice  Department. 

Mr.  Heymann.  Thank  you.  Senator  Hatch. 

Senator  HATCH.  It  is  a  high  and  very  important  calling.  You  will 
basically  be  running  the  Justice  Department  on  a  day-to-day  basis 
under  the  direction  of  the  Attorney  General,  and  I  think  it  is  a  trib- 
ute to  you  that  you  have  been  asked  by  our  President  to  do  this 
particular  job.  And  I  look  forward  to  working  with  you  and  look  for- 
ward to  the  hearing  today  and  to  asking  some  specific  questions 
myself  But  welcome  to  the  committee.  We  are  glad  to  have  you 
here,  and  we  look  forward  to  the  hearings  today. 

Mr.  Heymann.  Thank  you.  Senator. 

The  Chairman.  Well,  again,  welcome,  Mr.  Heymann.  It  is  un- 
usual to  have  a  senior  member  of  this  committee  on  the  other  side 
of  the  bench,  and  now  that  I  have  the  opportunity,  I  would  like  to 
ask  him  a  few  questions  about  policy.  [Laughter.] 

Senator  HATCH.  I  have  a  few  myself 

Senator  KENNEDY.  Exclusionary  rule.  [Laughter.] 


The  Chairman.  Welcome  to  that  side  of  the  bench,  Senator  Ken- 
nedy, and  the  floor  is  yours. 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman  and 
members  of  the  committee.  I  also  want  to  commend  the  President 
for  this  outstanding  selection  and  join  in  welcoming  the  members 
of  Phil  Heymann's  family  who  are  here  today. 

Phil  He)miann's  life  has  been  associated  with  excellence  and  pub- 
lic service.  He  enjoyed  an  extraordinary  academic  career,  both  in 
college  and  in  law  school,  and  then  served  as  a  Supreme  Court 
clerk  for  Justice  Harlan.  Then  Phil  went  into  public  service  in  the 
early  1960's  in  the  Justice  Department  and  worked  with  Archibald 
Cox  and  Thurgood  Marshall,  and  he  received  the  accolades  of  those 
two  outstanding  legal  figures.  Then  Phil  went  to  the  State  Depart- 
ment and  served  as  the  special  assistant  to  Nick  Katzenbach,  and 
that  sparked  his  interest  in  international  criminal  justice  and  jus- 
tice systems  in  developing  countries,  an  interest  which  he  contin- 
ued throughout  his  career. 

After  being  in  the  State  Department,  he  went  out  into  the  legal 
service  programs.  No  job  was  too  big,  no  job  too  small,  to  merit 
Phil's  energies  in  the  areas  of  public  service. 

After  a  stint  as  an  assistant  to  the  special  prosecutor  in  the  Wa- 
tergate period,  Phil  went  back  to  Harvard  where  he  was  the  direc- 
tor of  the  Criminal  Justice  Center  at  Harvard  University,  focusing 
on  the  issues  of  corruption,  and  on  terrorism,  which  he  has  written 
about.  He  found  time  to  involve  himself  as  a  special  assistant  on 
the  issues  of  sexual  harassment  in  the  National  Football  League, 
was  an  adviser  to  the  Goldstone  Commission  in  South  Africa  as 
that  country  was  moving  toward  a  period  for  self-determination. 

And,  of  course,  the  cornerstone  of  Phil's  career  to  date  has  been 
his  tenure  as  Assistant  Attorney  Greneral  for  the  Criminal  Division 
in  the  Carter  administration.  He  filled  that  post  with  honor  and 
distinction.  So  his  career  has  been  varied,  it  has  been  comprehen- 
sive, and  each  and  every  assignment  has  been  marked  by  excel- 
lence and  hard  work  and  the  highest  degree  of  commendation.  In 
a  very  real  sense,  his  return  to  the  Justice  Department  and  his  re- 
turn to  this  committee,  where  he  has  appeared  probably  more  than 
a  dozen  times  on  a  wide  variety  of  issues,  will  enable  Phil  to  hit 
the  ground  running. 

The  Attorney  General  is  going  to  be  well  served,  the  President 
is  going  to  be  well  served,  and,  most  of  all,  the  country  is  going  to 
be  well  served  with  Phil  Heymann  as  the  Deputy  Attorney  General. 
I  hope  the  committee  will  overwhelmingly  support  his  nomination 
and  that  we  will  have  him  on  the  job  at  the  earliest  possible  time. 

I  thank  the  Chair. 

The  Chairman.  Thank  you  very  much,  Senator. 

Mr.  Heymann,  would  you  stand  to  be  sworn?  Do  you  swear  that 
the  testimony  you  are  about  to  give  will  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Heymann.  I  do. 

The  Chairman.  Thank  you.  Again,  welcome.  And  if  you  would, 
would  you  be  willing  to  introduce  your  family  to  us.  I  see  a  young 
man  sitting  behind  you  there. 


TESTIMONY  OF  PHILIP  BENJAMIN  HEYMANN,  OF  MASSACHU- 
SETTS,  TO  BE  DEPUTY  ATTORNEY  GENERAL,  DEPARTMENT 
OF  JUSTICE 

Mr.  Heymann.  Senator,  I  think  I  would  like  to  start  with  my 
wife,  Ann  Heymann,  sitting  immediately  behind  me. 

The  Chairman.  Welcome. 

Mr.  Heymann.  Then  my  grandson,  Paul  Brian  He3rmann,  who  is 
10  years  old,  and  he  is  sitting  with  his  grandmother  and  behind  his 
grandfather. 

The  Chairman.  Welcome.  The  deal  usually  is,  if  you  are  under 
12  years  old  and  you  have  to  sit  through  one  of  these  hearings,  you 
get  to  ask  your  grandfather  to  do  anything  you  want  after  the 
hearing  is  over.  [Laughter.] 

And  that  is  an  order  from  this  court,  that  he  be  able  to  do  that. 
So  think  of  something  good.  It  can't  be  too  expensive,  but  it  has  to 
be  something  that  you  would  really  like  to  do.  That  is  the  deal. 
OK?  And  if  you  get  real  bored,  you  can  come  back  up  in  here  and 
hang  out  in  the  back  room  over  here  where  we  do  nothing.  [Laugh- 
ter.] 

At  any  rate,  welcome,  and  welcome  to  you,  Mrs.  Hejrmann. 

Please,  do  you  have  an  opening  statement? 

Mr.  Heymann.  I  do.  Senator. 

Chairman  Biden,  members  of  the  committee,  I  have  not  made  a 
secret  of  the  fact  that  I  am  extremely  happy,  indeed  thrilled,  to 
have  been  nominated  to  be  Deputy  Attorney  General.  The  reasons 
are  very  simple.  I  believe  deeply  that  the  institutions  of  justice  are 
essential  to  democracy. 

I  know  what  violence  and  drugs  can  do  to  lives.  I  helped  a  young 
man  from  Anacostia,  here  in  Washington,  to  write  his  life  story, 
and  we  remained  friends  for  decades  until  he  died  in  his  forties  as 
a  result  of  a  combination  of  drugs  and  bullets.  I  have  four  grand- 
children. I  cannot  imagine  bringing  them  up  among  the  dangers 
and  temptations  that  were  part  of  John  Allen's  everyday  life  and 
that  of  his  children  after  him. 

I  am  not  just  talking  about  Washington,  DC.  It  is  true  of  Boston, 
where  I  live,  and  I  have  been  talking  with  candidates  to  be  U.S. 
attorney  from  Topeka,  Oklahoma  City,  Omaha,  and  they  say  the 
same  story,  they  tell  the  same  story  of  fear,  danger,  and  despair, 
all  traceable  to  crime  and  to  drugs. 

If  people  lack  personal  security  or  doubt  the  fairness  of  the  sys- 
tem or  live  in  fear  that  those  who  hold  government  po^yer  are  unre- 
strained by  law  and  unaccountable,  if  any  of  these  things  or  all  of 
them  are  true  or  believed  to  be  true,  a  person  can't  truly  be  a  citi- 
zen, can't  truly  enjoy  her  rights  or  his  rights.  I  have  seen  efforts 
at  democracy  without  justice  in  Central  America,  in  South  Africa, 
and  in  the  Soviet  Union  where  I  have  worked.  It  does  not  work, 
democracy  without  justice. 

The  United  States  is  a  model  of  democratic  reform  for  the  rest 
of  the  world.  The  U.S.  Department  of  Justice  has  been  and  should 
be  a  model  of  effective  law  enforcement  and  just  law  enforcement 
there  and  in  our  local  and  State  jurisdictions.  That  is  also  why  I 
want  to  be  here. 

Finally,  the  Department  of  Justice  has  been  in  my  blood  since 
1961,   through  Robert  Kennedy,   Nicholas  Katzenbach,  Archibald 


Cox,  Griffin  Bell,  Ben  Civiletti,  and,  for  the  last  2  weeks,  through 
Janet  Reno.  While  at  Harvard,  I  taught  courses  centered  on  the 
work  of  the  Department.  The  added  bonus  of  these  classes  has  been 
the  pleasure  of  having  attorneys  and  investigators  up,  people  who 
I  respect  so  much,  from  the  Department  of  Justice  to  help  teach 
them. 

The  illness  of  loving  the  Department  of  Justice  is  probably  ge- 
netic. Paul's  father,  my  son  Steve,  is  deputy  chief  of  the  criminal 
section  of  the  U.S.  attorney's  office  in  Boston. 

With  that,  you  are  entitled  to  know  what  I  can  accomplish,  what 
I  hope  to  accomplish,  what  we  can  accomplish  under  Attorney  Gen- 
eral Reno's  leadership.  I  want  to  mention  three  objectives,  and  they 
sound  very  much,  Mr.  Chairman,  like  what  you  said. 

First  and  more  important,  the  Justice  Department  must  earn 
and  maintain  the  trust  and  respect  of  our  citizens.  With  that  re- 
newed trust  and  respect  must  come  a  renewed  pride  and  commit- 
ment among  the  almost  100,000  employees  who  serve  this  cause  of 
justice.  To  accomplish  this,  we  be  nonpartisan,  respectful  of  process 
as  well  as  results,  and  as  open  to  the  public  as  legitimate  concerns 
for  privacy  and  investigative  secrecy  allow.  Above  all,  we  must  be 
receptive  to  the  concerns  of  individual  Americans,  particularly 
those  less  powerful  and  less  vulnerable  than  others. 

Thirty  years  ago,  in  the  Department  of  Justice,  I  had  the  oppor- 
tunity to  help  defend  the  Civil  Rights  Act  of  1964.  The  legacy  of 
Robert  Kennedy  as  Attorney  General  must  stay  with  us. 

Second,  we  must  improve  the  effectiveness  with  which  we  per- 
form the  traditional  missions  of  Federal  law  enforcement.  These 
are  missions  that  no  other  jurisdiction  can  perform  and  that  are  es- 
sential for  the  country.  We  cannot  abandon  our  commitment  to 
them,  nor  can  we  rely  on  anyone  else  to  carry  them  out.  It  is  a 
short  list,  and  it  is  worth  remembering. 

Federal  law  enforcement  must  attack  major  multi-State  or  inter- 
national narcotics  traffickers,  and  it  must  deal  with  any  other  orga- 
nized crime  group  so  large,  so  threatening,  or  so  geographically 
spread  that  it  permeates  beyond  the  effective  reach  of  local  juris- 
dictions. Federal  law  enforcement  must  pursue  the  perpetrators  of 
large  and  complicated  frauds,  such  as  those  that  have  infected 
some  of  our  financial  institutions.  We  must  continue  to  root  out 
public  corruption.  We  have  to  protect  Federal  functions  and  reve- 
nues against  theft  or  obstruction. 

Then,  Senators,  I  have  to  turn  to  a  totally  different  jurisdiction, 
for  no  Federal  responsibility  is  more  important  than  that  of  dealing 
with  problems  of  terrorism  and  of  espionage.  The  bombing  of  the 
World  Trade  Center  is  a  very  dramatic  reminder  of  that. 

These  were  at  the  center  of  Griffin  Bell's  concerns  when,  together 
with  this  committee,  we  helped  draft  the  Classified  Information 
Procedures  Act.  Federal  law  enforcement  has  been  remarkably  suc- 
cessful in  these  areas  in  recent  years,  often  as  a  result  of  that  act. 

And  certainly  Federal  law  enforcement  has  a  special  responsibil- 
ity to  punish  civil  rights  violations  and  the  most  serious  of  environ- 
mental violations. 

We  have  to  keep  and  build  and  use  intelligently  the  Federal  law 
enforcement  capacities  in  all  these  areas.  At  the  same  time,  as  we 
use  them  we  should  provide  a  model  of  how  government  power  can 


be  exercised  with  respect  for  other  institutions  of  democracy  such 
as  the  press.  With  this  committee,  12  or  13  years  ago,  I  helped  au- 
thor the  law  protecting  the  media  from  searches  designed  to  dis- 
cover news  sources  or  materials,  the  Stanford-Daley  law.  This  con- 
cern for  the  impact  of  law  enforcement  on  other  democratic  institu- 
tions has  to  be  part  of  our  charter,  too. 

Then,  finally,  of  the  three  major  tasks,  beyond  restoring  trust  in 
the  Department  of  Justice  and  beyond  discharging  effectively  and 
fairly  the  responsibilities  that  have  long  been  Federal  responsibil- 
ities, we  have  to  address  a  national  problem,  one  not  traditionally 
Federal,  but  still  so  sweeping  in  its  dimensions,  so  massive  in  its 
effect  on  the  quality  of  the  lives  of  our  citizens  that  the  Federal 
Government  has  not  been  able  to  stay  out  of  it,  cannot  stay  out  of 
it,  should  not  step  aside,  leaving  it  for  local  law  enforcement.  I  am 
talking,  of  course,  about  the  problem  of  violence  and  drugs  in  our 
cities  and  in  our  rural  communities,  too.  Violence  has  moved  be- 
yond urban  areas  and  is  now  pervasive  in  rural  areas,  too.  That  is 
what  I  heard  from  Omaha,  Topeka,  Oklahoma  City. 

While  local  or  private  organizations  often  play  central  roles  in 
the  question  of  local  violence  and  drugs,  we  must  act  as  partners, 
associates,  and  helpers  because  the  problems  are  too  large  to  be  ap- 
proached without  Federal  cooperation. 

What  can  we  do  there?  I  can't  speak  as  eloquently  as  the  Attor- 
ney General.  Few  people  can.  But  I  share  her  views  on  how  we 
have  to  proceed. 

We  must  have  strong  punishment  of  offenders  where  their  pro- 
longed careers  or  the  viciousness  of  their  acts  demand  it;  and  at 
the  same  time,  we  must  demonstrate  a  willingness  to  explore  a 
wide  range  of  other  preventative  strategies. 

Fighting  crime  is  too  important — the  harms  that  crime  is  doing 
to  our  violence-ridden  society  too  costly — to  fail  to  utilize  every 
weapon  at  our  disposal. 

Mr.  Chairman  and  members  of  the  committee,  let  me  close  by 
saying  just  a  word  about  some  ideas  we  have  as  to  just  how  the 
Reno  Justice  Department  will  go  about  these  three  major  tasks. 

One,  a  sharpened  focus  on  the  harms  our  laws  are  intended  to 
prevent,  and  some  skepticism  about  solutions  that  are  more  sym- 
bolic than  effective  in  combating  these  harms.  We  want  results. 

Two,  great  respect  for  the  role  and  wisdom  of  local  neighborhoods 
and  local  leaders,  and  a  desire  to  see  programs  and  decisions  flow- 
ing from  those  at  the  front  lines.  I  think  you  could  detect  that  in 
everything  Attorney  General  Reno  said  before  this  committee.  We 
want  to  work  with,  learn  from,  and  cooperate  with  local  law  en- 
forcement and  others  in  urban  and  rural  communities  who  have 
long  struggled  with  the  problems  of  violence  and  drugs.  We  do  not 
think  we  know  better.  We  know  that  we  don't  know  better. 

We  want  to  display  a  bold  willingness  to  try  new  things  while 
preserving  what  is  valuable  in  the  old.  The  problems  are  too  big, 
too  important,  to  fail  to  try  new  things. 

We  will  be  impatient  with  turf  battles  because  we  are  all.  Fed- 
eral and  State  agencies,  pursuing  the  same  ends  with  resources  in- 
evitably too  few  for  the  task. 


Finally,  I  hope  you  will  find  us  frank  about  our  successes  and 
failures,  our  hopes  and  our  prospects,  even  though  frankness  may 
subject  us  to  criticism. 

In  fighting  crime,  Mr.  Chairman  and  members  of  the  committee, 
we  are  all  in  it  together.  Thank  you  very  much.  I  look  forward  to 
answering  your  questions. 

The  Chairman.  Thank  you.  We  will  proceed  with  the  10-minute 
rule,  if  that  is  appropriate,  if  that  is  all  right  with  my  colleagues. 
Or  do  you  want  to  go  longer? 

Senator  Hatch.  I  think  we  ought  to  have  15. 

The  Chairman.  We  will  make  it  a  15-minute  rule  to  accommo- 
date those  who  have  more  questions. 

Let  me  begin  by  asking  you  about  something  very  topical,  and 
that  is  the  Waco  investigation.  Two  days  ago,  the  New  York  Times 
reported  comments  by  you  about  the  scope  of  the  Justice  Depart- 
ment's investigation  of  the  events  in  Waco,  TX,  relating  to  David 
Koresh  and  the  Branch  Davidians.  Specifically,  you  were  reported 
to  have  said  the  investigation  would  not  include  a  review  of  the 
decision  to  mount  an  assault  on  the  compound  with  tear  gas  and 
with  tanks  or  interview  the  Attorney  Greneral  or  other  key  decision- 
makers. 

Subsequent  reports  have  suggested  that  you  may  have  been  mis- 
understood and  that  a  full  investigation  will  occur. 

As  you  know,  Mr.  Heymann,  I  have  stated  that  this  committee 
would  await  the  results  of  the  investigation  called  for  by  the  Presi- 
dent before  undertaking  its  own  independent  review  of  the  oper- 
ation. But,  quite  frankly,  my  decision  was  premised  on  my  under- 
standing that  the  Department  of  Justice,  as  well  as  the  Depart- 
ment of  Treasury,  would  undertake  an  exhaustive  review  of  all  rel- 
evant activities.  Learning  from  that  event,  a  goal  all  of  us  seek,  re- 
quires an  evaluation  of  the  entire  operation,  in  my  view.  Quite 
frankly,  what,  how,  why,  and  who  made  key  decisions  is  central  to 
that  process. 

I  know  that  you  cannot  nor  should  not  discuss  the  specifics  of  an 
ongoing  investigation,  but  I  ask  in  general  whether  the  press  ac- 
counts accurately  characterize  your  intentions.  What  are  your  gen- 
eral plans  for  an  investigation  of  the  Waco  incident? 

Mr.  Heymann.  Senator,  my  plans  are,  and  have  been  for  over  a 
month — whenever  it  started,  April  29— April  19,  excuse  me — to 
conduct  the  most  thorough,  detailed  Justice  Department  investiga- 
tion that  one  can  imagine.  Ever  since  that  time,  we  have  scheduled 
about  900  interviews.  I  think  we  are  going  to  be  able  to  tell  you 
what  happened  on — if  you  pick  a  date,  April  13  at  10:15  or  10:17, 
I  think  we  are  going  to  be  able  to  tell  you  what  happened  at  10:17. 

The  investigation  is  without  bounds.  We  alerted  the  Attorney 
General  on  April  20,  we  alerted  the  Attorney  General  that  she 
would  have  to  be  interviewed  and  would  be  interviewed.  That  is, 
of  course,  true  of  Judge  Hubbell  and  everyone  else  who  was  around 
at  the  time. 

The  Chairman.  So  it  will  include  investigating  and  interviewing 
the  principals  as  well? 

Mr.  Heymann.  Yes;  and  certainly  the  heart  of  it,  from  the  Justice 
Department's  point  of  view,  is  likely  to  be  April  19,  the  day  of  the 
fire. 
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The  Chairman.  Now,  that  makes  me  feel  better,  quite  frankly, 
because  we  would  not  have  withheld  pursuing  our  own  investiga- 
tion were  it  to  be  a  truncated  investigation  on  the  part  of  the  De- 
partment of  Justice.  And  I  appreciate  your  clarifying  your  state- 
ment. 

I  mentioned  and  you  have  mentioned,  and  many  others,  the  prob- 
lem of  violence  in  America.  When  you  and  I  sat  in  this  position  12, 
14,  15  years  ago — maybe  it  is  longer,  16  years  ago,  I  guess — it  was 
a  different  situation.  There  was  violence  in  America  in  1976,  but 
not  to  the  degree  that  exists  today.  And  one  of  the  things  that  has 
taken  place  is  the  threshold  for  violence,  the  tolerance  of  the  Amer- 
ican public  seems  to  have  been  lowered.  We  seem  to  accept  things 
as  if  they  were  inevitable  today  more  than  we  did  16  years  ago. 

Second,  it  seems  to  me  that  another  feature  of  violence  in  Amer- 
ica that  has  an  alarming  proportion  is  that  those  who  perpetrate 
the  most  violent  crimes  in  America  are  younger  and  younger  and 
younger.  It  used  to  be,  if  my  memory  serves  me  correctly — and  this 
is  from  memory — that  the  most  violent  offenders  in  our  system,  in 
our  society  20  years  ago  were  around  age  18. 

Mr.  Heymann.  I  believe  that  is  correct,  Senator. 

The  Chairman.  I  think  they  are  closer  to  around  age  15  now 
than  age  18.  And,  quite  frankly,  one  of  the  things  the  Federal  Gov- 
ernment can  do  that  State  governments  are  not  able  to  do  is  exam- 
ine not  only  how  to  deal  with  violence  once  it  occurs,  but  try  to  get 
a  handle  on  it  by  gathering  up  the  leading  criminologists  and  ex- 
perts in  the  Nation  as  to  why  this  phenomenon  is  occurring. 

I  don't  think  there  is  any  single  answer.  We  have  made  a  stab 
at  it  here,  and  we  will  continue  to  do  so.  But  one  of  the  things  that 
we  can  do,  this  committee — and  the  Justice  Department  more  gen- 
erally and  in  line  with  what  General  Reno  has  indicated  her  desire 
is — is  to  take  a  more  basic  look  at  the  system  and  the  cause  of  vio- 
lence in  America.  I  would  like  to  ask  in  that  context  the  following 
question: 

Do  you  have  any  plans  or  would  you  consider  convening  through 
the  Justice  Department,  possibly  with  or  without  the  help  of  this 
committee,  or  on  your  own,  an  attempt  at  taking  a  look  at  and 
studying  the  changing  face  of  violence?  What  are  the  social  reasons 
for  it?  What  are  the  underlying  causes  of  it? 

There  was  an  interesting  article  yesterday  in  the  newspaper,  re- 
printed today  in  our  local  paper,  by  William  Rasberry.  He  quotes 
several  criminologists  as  indicating  that  one  of  the  things  that  they 
argue — I  don't  know  this  to  be  true — is  that  the  absence  of  fathers 
in  families  has  a  dramatic  impact;  that  does  not  break  down  based 
on  race  or  even  on  income,  but  there  allegedly  is  a  correlation  be- 
tween violent  behavior  and  those  who  commit  violent  crimes,  young 
men  in  the  main,  and  not  having  any  male  influence. 

I  don't  know  whether  that  is  true  or  not,  but  I  do  know  we  have 
to  do  something  more  than  pass  crime  bills,  which  Senator  Thur- 
mond and  I  and  everyone  on  this  committee  have  made  a  habit  of 
attempting  to  do.  It  is  necessary.  We  have  to  do  it.  But  something 
more  has  to  be  done  for  us  to  get  a  handle  on  this,  and  I  wonder 
whether  you  could  share  with  us  from  your  background  as  the  head 
of  the  Criminal  Division  as  well  as  a  professor  and  someone  who 
is  well  read  in  this  area  as  to  what  we  should  be  looking  at. 


Then  I  want  to  ask  you  some  very  specific  questions  about  crime 
legislation. 

Mr.  Heymann.  Senator,  I  like  very  much  where  you  begin.  I 
think  we  should  bring  together  people  who  have  looked  very  hard 
at  youth  crime,  at  why  it  is  getting  younger  and  younger  and  more 
violent  and  more  violent. 

I  read  everything  I  can  get  my  hands  on  about  that,  like  the  New 
York  Times  pieces,  but  I  have,  with  Attorney  General  Reno,  invited 
some  of  the  leading  experts — Tony  Earles,  who  is  conducting  a 
massive  study  with  McArthur  Foundation  funds  in  Chicago;  Debo- 
rah Prothrow-Stith,  who  is  an  expert  in  gangs;  and  a  number  of 
others — to  meet  on  June  11  with  the  Attorney  General.  I  think  it 
would  be  a  very  good  idea  if  we  could  find  a  way  to  include  staff 
of  the  committee  on  occasions  like  that. 

The  Chairman.  I  just  think  it  is  a  useful  thing,  since  we  are  both 
pursuing  this,  that  instead  of  having  high-profile  hearings  on  this, 
if  we  could  begin  to  establish  some  common  ground. 

One  of  the  problems,  to  be  very  blunt  about  it,  is  that  a  number 
of  areas  have  been  basically  taboo.  Just  raising  the  question  of 
whether  or  not  the  absence  of  fathers  in  the  homes  impacts  upon 
violence  raises  a  whole  range  of  politically  correct  and  incorrect 
questions,  whether  or  not  it  is  appropriate  for  me  to  raise  it. 

I  don't  know  the  answer  to  the  question.  We  held  hearings  on 
why  women  are  increasingly  the  victims  of  violence  at  a  much  more 
alarming  rate  and  a  progressive  rate  than  men  in  our  society.  More 
women  are  victimized  in  real  terms,  and  more  women  relative  to 
men  are  victimized,  and  the  number  of  crimes  of  violence  against 
women  is  increasing  at  a  much  faster  rate  than  against  men. 

As  Mrs.  Clinton  said  at  my  son's  alma  mater  yesterday,  at  the 
University  of  Pennsylvania,  we  can't  be  afraid  to  raise  issues  that 
may  put  us  in  areas  that  are  "politically  incorrect."  I  hope  you  will 
not  have  any  limits  to  what  you  are  prepared  to  look  at,  and  I 
would  welcome  the  ability  of  staff,  minority  and  majority  staff  if 
that  is  appropriate,  to  get  on  the  ground  floor  with  you  as  you 
begin  to  look  at  this. 

Mr.  Heymann.  I  think  there  is  nothing  on  our  agenda  that  is  as 
important  as  the  question  you  are  raising,  Senator  Biden.  I  have 
some  ideas,  but  unless  you  are  anxious  for  me  to  tell  them,  I  think 
maybe  we  should  just  wait. 

The  Chairman.  No;  I  just  wanted  to  get  a  sense  of  whether  or 
not  we  are  in  the  same  ball  park  or  approaching  it  the  same  way. 

Mr.  Heymann.  Absolutely,  and  I  think  it  has  to  be  as  open  as 
you  describe,  Senator  Biden. 

The  Chairman.  Now,  let  me  be  very  much  more  specific  and, 
some  might  suggest  because  of  the  role  of  this  committee,  slightly 
more  parochial.  With  the  help  of  the  Senator  from  Utah,  and  every- 
one on  this  committee,  particularly  on  my  side  of  the  aisle,  the  dis- 
tinguished Senator  from  California,  we  are  pursuing  putting  to- 
gether, with  the  Attorney  General  and  with  the  U.S.  attorneys  gen- 
eral and  with  the  police,  a  crime  bill  that  we  hope  we  can  pass  this 
year.  And  there  are  many  solutions  that  are  offered  to  deal  with 
crime,  one  of  which  is  dealing  with  two  things  that  we  know  have 
impact  on  crime. 
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The  first  is  that  more  poHce  on  our  streets  means  less  crime.  You 
said  one  of  the  areas  where  there  is  a  legitimate  Federal  role  is 
when  there  are  complicated  fraud  cases  or  when  there  are  cases 
that  involve  large  organized  crime  units  or  quasi-organized  units 
that  are  beyond  the  purview  of  one  State  and  flow  over  borders  of 
States  that  don't  allow  States  to  be  able  to  do  it  alone. 

The  second  thing  that  seems  to  be  one  of  the  things  that  we 
know  is  that  punishment  for  all  criminals,  if  it  is  to  have  any  ef- 
fect, has  to  be  swift  and  has  to  be  sure  to  provide  strong  disincen- 
tives to  crime. 

The  third  thing  that  seems  to  be  clear  from  the  years  of  hearings 
we  have  conducted,  beginning  when  the  Senator  from  Massachu- 
setts was  chairperson  of  this  committee,  is  the  role  of  guns  in  the 
commission  of  crime  and  the  nature  of  the  violent  crime. 

We  had  hearings  here  where  we  brought  in  the  heads  of  the 
trauma  units  of  some  of  the  largest  hospitals  in  America  because 
we  were  holding  hearings  on  the  murder  rate  exceeding  23,000 
murders  in  America.  And  I  asked  the  question  whether  or  not  there 
were  more  people  being  shot,  was  that  the  reason  why.  It  sounds 
like  a  very  simplistic  question,  and  as  a  matter  of  fact,  the  answer 
seems  self-evident.  But  the  answer  we  got  was  interesting.  The  cor- 
relation of  the  additional  number  of  people  shot  relative  to  the 
number  of  people  who  have  died  does  not  account  for  why  so  many 
more  people  are  dying  when  shot.  It  relates  to  the  nature  of  the 
weapon  used. 

One  of  the  doctors  who  headed  one  of  the  largest  trauma  units 
in  America  said,  "We  have  made  phenomenal  strides,"  she  said,  "in 
our  trauma  units.  We  can  do  incredible  things  we  couldn't  do  15 
years  ago.  Yet  more  people  are  dying."  And  she  said,  "It  used  to 
be  that  when  a  gunshot  wound  would  come  into  our  emergency 
ward,  it  would  be  a  .22-caliber  slug  lodged" — whether  it  is  in  the 
head  or  the  neck  or  in  the  thoracic  cavity — she  said,  "Even  when 
it  was  next  to  the  heart,  we  had  a  chance  of  saving  that  person." 
She  said,  "Now  we  don't  see  single-shot  wounds.  We  see  multiple 
shots.  They  start  at  the  knee  and  end  at  the  neck,  and  when  a  .45- 
caliber  bullet  goes  into  someone's  chest,  it  does  not  lodge  in  the 
lung.  It  blows  the  lung  out  of  the  body."  And  so  the  third  thing 
seems  to  be  guns. 

My  question  is  this:  Do  you  believe  that,  one,  we  have  to  provide, 
as  a  shared  responsibility  with  local  law  enforcement,  the  resources 
for  them  to  have  more  police  officers  on  the  street?  Two,  do  you  be- 
lieve that  we  can  and  should  do  something  about  the  nature  of 
weapons  that  are  permitted  to  be  sold  on  the  street?  And,  three, 
what  is  your  view  with  regard  to  any  changes  we  should  make  and 
how  swift  and  certain  penalties  should  be,  once  imposed,  relative 
to  the  length  of  the  sentence?  Which  is  more  important:  the  swift- 
ness and  the  speed  with  which  it  is  imposed,  or  the  length  of  the 
sentence? 

My  time  is  up,  but  if  you  would  answer  those  questions,  I  would 
appreciate  it. 

Mr.  Heymann.  Senator,  my  answers  can  be  given  rather  quickly. 
I  don't  think  there  is  anj^hing  more  important  that  could  be  done 
now  with  regard  to  crime  than  getting  100,000  police  out  on  the 


11 

street  and  getting  them  taking  very  seriously  the  best  modem  no- 
tions of  community  poHcing. 

As  all  of  you  know,  there  is  a  revolution  going  on  in  theories  of 
policing.  Everyone  in  the  police  world  believes  that  community  po- 
licing is  a  much  better  answer,  but  it  takes  people.  So  my  answer 
to  that  is  nothing  is  more  important  than  the  100,000  police  tied 
to 

The  Chairman.  If  you  can  be  precise  about  that  for  the  public, 
when  we  put  one  person  in  the  squad  car,  you  can  cover  a  lot  more 
territory.  But  when  you  have  community  policing  and  you  have  two 
people — one  police  officer  or  two  police  officers — walking  side  by 
side  through  the  community  to  cover  the  same  territory,  you  do  it 
more  effectively  but  it  takes  more  police.  Is  that  right? 

Mr.  Heymann.  That  is  correct.  Senator.  Another  way  of  saying 
it  is  if  you  have  the  community  on  your  side,  you  are  not  talking 
about  two  people  in  a  squad  car.  You  may  be  talking  about  20  or 
200  or  2,000  people  who  are  prepared  to  help  the  police.  But  to 
have  them  on  your  side,  the  police  have  to  be  out  there  talking  to 
them,  dealing  with  them,  helping  them  in  a  million  ways. 

Second,  I  have  never  done  a  lot  of  study  of  particular  provisions 
on  guns;  but  in  connection  with  this  hearing,  I  have  looked  at  the 
provisions  with  regard  to  the  Brady  bill,  and  I  am  convinced  that 
they  will  help,  that  many  guns  are  bought  in  ways  and  by  people 
who  could  not  get  them  if  there  was  a  check  on  their  background. 
I  also  think,  as  I  know  the  President  and  the  Attorney  General  do, 
that  assault  weapons,  defined  as  things  that  are  not  good  for  hunt- 
ing and  not  designed  for  hunting,  are  a  very  serious  problem  to  be 
addressed. 

Finally,  some  of  the  solutions  that  I  think  we  ought  to  be  looking 
at,  particularly  in  the  drug  area,  are  solutions  precisely  because 
they  substitute  certainty  for  more  severe  but  much  less  certain 
punishment.  Criminals  aren't  the  best  people  at — ^young  criminals 
aren't  the  best  people  at  considering  the  fact  that  they  may  be  sent 
to  jail  in  5  years  for  20  years.  Certain,  swift  punishment  helps  a 
lot. 

The  Chairman.  Thank  you. 

Senator  Hatch. 

Senator  Hatch.  Thank  you.  Senator  Biden. 

I  have  discussed  the  issue  of  rural  crime  in  States  like  my  home 
State  of  Utah  with  Attorney  General  Reno  on  several  occasions.  It 
is  very  important,  and  I  think  it  is  an  issue  that  deserves  far  great- 
er attention  than  it  is  getting. 

I  want  to  see  the  Federal  Government  pay  closer  attention  to  the 
concerns  of  States  like  my  home  State  of  Utah  and  the  problems 
of  rural  crime.  Nationwide,  in  1991,  FBI  figures  showed  that  vio- 
lent crime  rose  35  percent  faster  in  rural  counties  than  it  did  in 
America's  eight  largest  cities. 

So  sometimes  the  headquarters  of  the  Federal  agencies  here  in 
Washington  downplay  the  problems  of  violent  crime  and  drug  deal- 
ing in  some  of  these  more  rural  States.  Yet  we  have  youth  gangs 
coming  into  our  State  from  Los  Angeles  and  elsewhere.  Drug  traf- 
fickers are  not  only  using  Utah  as  a  transshipment  point;  more  and 
more  of  them  are  starting  to  drop  drugs  off  in  Utah,  and  it  is  kill- 
ing our  young  people. 
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So  I  wanted  to  bring  that  to  your  attention. 

Mr.  Heymann.  Yes,  sir. 

Senator  Hatch.  And  I  think,  noting  your  opening  remarks,  you 
would  be  very  empathetic  with  what  I  am  concerned  about  there. 

Mr.  Heymann.  I  agree  100  percent.  Senator. 

Senator  Hatch.  Well,  thank  you. 

I  have  also  filed  a  bill  on  telemarketing  fi'aud  that  has  recently 
been  the  target  of  an  aggressive  FBI  campaign  in  Operation  Dis- 
connect. It  originated  in  my  home  town  of  Salt  Lake  City  in  Utah. 
Generally,  this  form  of  criminal  activity  involves  the  defrauding  of 
victims  through  a  phony  telemarketing  or  direct-mail  operation, 
and  it  is  generally  targeted  at  the  senior  citizens  in  our  society. 

In  fact,  more  often  than  not,  our  Nation's  elderly  are  being  tar- 
geted as  victims  of  these  scams  more  and  more.  And  so  we  recently 
introduced  legislation.  Chairman  Biden  and  myself,  to  beef  up 
funding  for  investigators  and  prosecutors  and  strengthen  the  Fed- 
eral response  so  that  we  could  go  after  this  sort  of  fraud.  And  I 
hope  that  you  will  be  willing  to  help  us  there  as  well. 

Mr.  Heymann.  I  will  look  at  it  very  seriously.  Senator  Hatch. 

Senator  Hatch.  Well,  we  want  to  work  with  you  in  this  area. 

Mr.  Heymann.  I  would  like  that,  too. 

Senator  Hatch.  It  is  my  hope  that  the  FBI  can  continue  its  ef- 
forts against  fraudulent  telemarketers  and  that  it  can  also  play  a 
role  in  educating  potential  victims,  particularly  our  senior  citizens. 

Mr.  Heymann,  I  am  also  concerned  about  some  of  the  signals  this 
administration  has  been  sending  the  American  people  about  its 
commitment  to  continuing  the  fight  against  illicit  drug  abuse.  In 
this  morning's  New  York  Times,  A.M.  Rosenthal  expresses,  you 
know,  these  very  same  fears  that  I  am  expressing.  And  if  you 
would  permit  me,  I  would  like  to  read  just  some  excerpts  from  his 
column  this  morning. 

Before  it  is  too  late,  Americans  should  realize  that  the  concept  of  the  war  against 
drugs  is  in  danger  of  being  dismantled,  and  the  result  will  be  creeping  legalization. 
If  that  is  what  they  want,  fine.  They  can  get  it  by  just  keeping  silent. 

Mr.  Rosenthal  goes  on  to  point  out  that  everybody  interested  in 
fighting  drug  addiction  has,  until  recently,  agreed  that: 

The  struggle  could  not  be  won  by  one  weapon,  but  only  through  an  irreducible 
variety,  each  strong.  They  were  six:  reduction  of  foreign  drug  crops,  interdiction  of 
drug  smuggling,  enforcement  of  laws  against  making,  selling,  or  using  drugs,  edu- 
cation against  drugs,  treatment  of  addicts,  Presidentied  leadership. 

I  think  he  summarized  that  about  as  well  as  it  could  be  summa- 
rized. I  want  to  commend  him  for  it. 

Now,  do  you  believe  that  these  are  the  elements  that  are  essen- 
tial in  making  this  war  against  drugs  a  reality  in  our  country? 

Mr.  Heymann.  Absolutely;  I  do  not  think  that  anybody  in  this 
administration  believes  in  legalization  of  drugs,  Senator  Hatch,  and 
I  think  that  the  fight  has  to  go  on  all  those  fronts  that  you  de- 
scribed. I  even  wonder  whether  there  are  one  or  two  that  I  would 
have  added. 

Senator  Hatch.  Well,  Mr.  Rosenthal  states  further,  he  said, 
"Now  four  of  the  six  of  these  points  are  in  question:  reduction, 
interdiction,  enforcement,  leadership." 

He  goes  on  to  note  that: 
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Elected  and  appointed  officials  are  making  it  clear  that  they  have  no  real  interest 
in  some  of  the  essential  instruments  of  the  struggle. 

Now,  frankly,  I  believe  he  is  right  on  target  here,  that  there  is 
not  the  aggressiveness  that  we  need  to  have.  The  administration 
has  only  recently  named  a  drug  czar.  I  think  he  is  a  good  person, 
and  I  intend  to  support  him.  The  office's  size  has  been  greatly  di- 
minished. The  budget  allocations  for  prosecutors  have  been  re- 
duced. Prison  construction  is  being  cut.  There  is  talk  about  not 
prosecuting  certain  drug  offenses,  and  interdiction  efforts  will  be 
cut  back,  according  to  some  in  the  administration. 

On  the  subject  of  interdiction,  Mr.  Rosenthal  writes, 

Interdiction  is  now  routinely  called  a  failure  by  trendees  because  it  did  not  seal 
off  America.  That  was  not  the  goal,  just  to  make  life  harder  for  the  drug  trade,  in- 
stead of  saying  come  right  in  and  ruin  us.  But  some  in  the  Clinton  administration, 
including  Attorney  General  Janet  Reno,  make  it  known  that  they  do  not  have  much 
interest  in  pursuing  interdiction.  How  would  you  like  to  be  an  American  agent  risk- 
ing his  life  to  fight  drug  smuggling  and  production? 

Now,  can  you  reassure  this  committee,  despite  what  Mr.  Rosen- 
thal lists  as  signals  to  the  contrary,  that  this  administration  will 
continue  a  vigorous  interdiction  effort? 

Mr.  Heymann.  Senator,  I  am  sure  that  we  will  continue  a  vigor- 
ous interdiction  effort.  I  would  like  to  make  clear  that  I  think  with 
a  new  drug  czar,  with  a  new  administration,  it  is  wise — with  every 
new  administration — to  consider  the  balance,  where  the  dollars  can 
be  best  spent,  among  the  law  enforcement  side,  eradication,  inter- 
diction, going  after  large  organized  crime  groups,  vicious  groups  in 
the  United  States,  and  going  after  street  dealers,  which  many  ex- 
perts believe  is  the  most  effective  way  now  to  prevent  drug  dealing. 
And  these  questions  just  have  to  be  raised.  There  will  be  a  debate 
on  them,  but  the  questions  have  to  be  raised. 

That  we  will  be  vigorously  pursuing  interdiction,  I  have  no 
doubt.  Senator  Hatch. 

Senator  Hatch.  Well,  thank  you.  I  appreciate  that.  I  want,  in 
fairness  to  the  President,  to  quote  Mr.  Rosenthal  one  fmal  time.  He 
says: 

I  do  not  suggest  a  conspiracy  in  Washington,  just  trendiness,  mushy  thinking, 
lack  of  commitment.  Perhaps  that  is  a  matter  of  middle-  or  upper-class  background 
where  it  is  easier  to  quit  drug  use  so  it  all  seems  not  so  terribly  terrible.  The 
legalizers  will  take  advantage  of  all  that  creep  by  creep.  They  will  achieve  de  facto 
legalization  unless  Americans  speak  up,  most  of  all  President  Clinton. 

I  think  what  he  is  trying  to  do  is  to  prod  the  President,  natu- 
rally, and  he  is  doing  a  pretty  good  job  here.  I  hope  President  Clin- 
ton and  the  rest  of  the  administration  will  heed  the  insight  of  Mr. 
Rosenthal  and  begin  to  demonstrate  a  strong  commitment  to  sus- 
taining a  vigorous  national  effort  against  drugs. 

So  I  just  wanted  to  bring  that  to  your  attention  because  I  am 
very  concerned  about  those  six  elements  as  well,  and  I  think  he 
wrote  an  excellent  column  that  really  all  of  us  could  grow  from  and 
learn  from.  And  I  just  wanted  to  make  sure  that  you  feel  the  same 
way  as  I  do  about  it. 

Mr.  Heymann.  Senator,  could  I  mention  one  thing  that  I  think 
we  will  have  to  take  seriously?  There  is  one  remedy  that  the  people 
who  study  drugs  and  drug  experts  regard  as  the  most  promising 
in  many  ways  for  the  people  that  it  handles,  and  that  is  one  that 
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Attorney  General  Reno  has  mentioned  in  her  testimony.  She  talks 
about  carrot  and  stick. 

When  somebody  is  on  drugs  and  commits  a  burglary,  that  person 
ought  to  serve  a  sentence  for  the  burglary  and  ought  to  be  pun- 
ished for  the  burglary,  and  there  ought  to  be  retribution  and  there 
ought  to  be  deterrence.  But  then  if  a  long  parole  period  involved 
saying  to  the  person: 

You  are  coming  in  twice  a  week  for  drug  tests,  and  if  you  flunk  the  test,  we  are 
not  threatening  you  that  we  are  going  to  send  you  away  for  15  years.  What  we  are 
going  to  do  is,  if  you  flunk  the  test,  you  are  going  to  jail  for  2  months,  tomorrow. 

It  relates  to  Senator  Biden's  question  about  certainty. 

And  in  2  months,  we  will  let  you  out  again  on  parole.  But  if  you  flunk  the  test  next 
time,  we  will  try  4  months.  No  mistake  about  it.  Mister.  Don't  think  you  are  getting 
away  with  it.  Don't  think,  well,  it  is  15  years,  but  they  are  not  likely  to  catch  me. 
You  are  coming  in  twice  a  week,  and  we  are  going  to  catch  you. 

The  experts  say  that  a  very  large  number,  a  very  large  part  of 
the  drug  market  would  be  eliminated  by  that  simple  step.  And  that 
is  the  type  of  thing  that  I  think  we  want  to  think  about,  and  that 
is  the  type  of  thing  I  think  Janet  Reno  has  been  talking  about. 

Senator  Hatch.  Well,  we  will  be  interested  in  working  with  you 
in  those  areas,  and  I  hope  we  can  be  of  assistance  to  you. 

Mr.  Heymann,  in  1980,  when  you  were  heading  up  the  Criminal 
Division  of  the  Department  of  Justice,  this  committee  conducted  an 
investigation  of  the  Department's  handling  of  an  undercover  inves- 
tigation of  fugitive  financier,  Robert  Vesco.  In  fact,  my  distin- 
guished colleague.  Senator  DeConcini,  and  I  were  assigned  lead  re- 
sponsibility for  that  probe. 

Specifically,  the  Department's  undercover  investigation  dealt 
with  allegations  that  Vesco  had  tried  to  bribe  certain  Carter  ad- 
ministration officials  to  reverse  a  ban  on  the  shipment  of  U.S.  air- 
planes to  Libya.  Among  other  things,  our  staff  report  concluded 
that  there  was  competition  rather  than  cooperation  and  coordina- 
tion between  the  U.S.  attorney's  office  in  the  Southern  District  of 
New  York  and  the  FBI;  one  of  the  key  figures  in  the  case  was  both 
an  informant  and  a  target;  that  the  investigation  was  run  with  al- 
most total  disregard  to  U.S.  policy;  that  the  U.S.  attorney's  key  in- 
formant "who  compromised  his  safety  and  spent  his  own  money"  as 
part  of  this  investigation  was  subsequently  indicted.  The  U.S.  at- 
torney's office  treated  one  of  the  principal  figures  in  the  case  who 
was  the  head  of  the  Democratic  National  Committee  better  than  it 
treated  its  own  informant. 

The  report  very  strongly  condemned  the  conduct  of  the  investiga- 
tion, and  I  want  to  give  you  a  chance  to  respond  to  that  criticism 
and  answer  these  concerns.  I  also  would  like  to  ask:  How  will  you 
address  allegations  of  illegal  conduct  by  Clinton  administration  of- 
ficials or  friends  and  allies  of  the  Clinton  administration  should 
such  allegations  be  made?  Will  those  allegations  be  treated  with 
the  same  vigor  as  allegations  against  other  citizens? 

If  you  could  respond  on  that,  we  would  appreciate  it. 

Mr.  Heymann.  Senator,  this,  I  am  afraid,  will  sound  a  little  self- 
serving,  but  I  think  that  I  have  a  record  on  allegations  against  the 
administration  that  I  served  that  is  unequaled,  not  only  in  this 
country  but  anywhere  else. 
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The  last  time  I  was  here,  I  asked  a  special  counsel  to  be  ap- 
pointed to  investigate  the  President  of  the  United  States.  I  brought 
charges  against  the  Director  of  the  Office  of  Management  and 
Budget.  I  filed  a  foreign  agents  registration  case  against  the  broth- 
er of  the  President,  Billy  Carter.  I  had  special  counsel  appointed 
for  the  chief  of  staff  of  the  President,  Hamilton  Jordan.  I  had  a  spe- 
cial counsel  appointed — I  guess  they  were  called  special  prosecutors 
then  rather  than  independent  counsel — for  another  White  House 
official,  Tim  Kraft.  I  directed  that  $25,000  be  offered  by  a  man  pre- 
tending to  be  a  sheik  to  the  head  of  the  Democratic  National  Party, 
Mr.  White,  which  he  turned  down. 

I  don't  think  there  is  any  country  in  the  world  that  would  permit 
its  prosecutor — any  other  country  in  the  world  that  would  permit 
its  prosecutor  to  do  that.  I  don't  think  there  is  any  administration 
that  has  been  subjected  to  that  kind  of  investigation  by  its  chief 
prosecutor.  And  I  think,  if  I  may,  it  says  that  you  may  feel  some 
confidence  that  I  will  not  treat  the  officials  of  President  Clinton's 
administration  with  undue  tenderness. 

Senator  Hatch.  I  appreciate  your  comments.  Let  me  just  pursue 
this  case  just  a  little  bit  further,  and  I  think  it  is  important  be- 
cause, as  you  are  aware,  you  have  been  criticized  for  your  handling 
of  public  corruption-type  cases,  whether  rightly  or  wrongly.  And  I 
think  it  important  at  a  hearing  like  this  that  we  afford  you  an  op- 
portunity to  respond,  just  as  you  have. 

The  investigation  into  Vesco's  alleged  attempts  to  bribe  some  key 
Carter  administration  figures  effectively  ended,  some  feel,  when 
you  refused  a  request  from  the  U.S.  attorney  for  the  Southern  Dis- 
trict of  New  York  for  additional  funds — and  I  believe  we  were  talk- 
ing about  roughly  $23,000  at  that  time — for  an  informant. 

Some  of  the  investigators  who  were  working  this  case  say  that 
the  refusal  effectively  killed  this  investigation,  and  it  did  so  when 
they  were  making  progress  in  the  direction  of  some  very  powerful 
and  important  people  here  in  Washington. 

You  later  told  the  Appropriations  Committee  that  you  were  con- 
cerned that  the  informant  would  keep  asking  for  more  money  and 
that  enough  had  been  given  to  him  already.  At  least  that  is  what 
was  reported.  Yet  the  investigators  said  that  the  money  was  criti- 
cal to  their  undercover  operation,  and  they  outlined  why  further  re- 
quests might  not  be  forthcoming. 

Now,  in  ABSCAM,  which  I  believe  you  supervised  to  some  de- 
gree, you  spent  a  lot  more  than  23,000  bucks  to  pursue  some  people 
on  Capitol  Hill.  And  so  if  it  is  true,  why  would  you  have  refused 
a  request  by  a  New  York  U.S.  attorney  for  a  mere  $23,000  when 
the  investigation  was  pointed  at  people  in  the  administration? 

Mr.  Heymann.  Senator  Hatch,  the  informant  in  that  case,  Mr. 
Feeney,  was  distrusted  intensely  by  the  FBI.  The  source  of  funds 
was  to  be  the  FBI.  The  FBI  believed  and  told  me  on  that  occasion 
that  they  believed  Mr.  Feeney  had  just  gotten  $150,000.  The  claim 
from  the  southern  district  was  that  he  was  in  desperate  straits  and 
needed  the  money  to  pay  a  debt  to  one  of  the  other  con  men  in- 
volved— and  he  was  a  con  man — a  con  man  involved  in  the  inves- 
tigation. They  felt  he  didn't  need  the  money,  and  they  didn't  want 
to  spend  their  money.  And  they  thought  this  had  gone  on  for  a  long 
time. 
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Now,  again,  Senator  Hatch,  if  the  question  was  might  he  have 
gotten  John  White,  the  head  of  the  Democratic  National  Commit- 
tee, if  he  had  gone  on  further,  when  they  didn't  agree  to  fund 
Feeney  any  longer,  the  next  thing  they  did  was  approach  Mr. 
White  with  an  offer  to  pay  him  money  in  a  transaction  of  this  sort 
that  Feeney  was  describing  and  Mr.  White  turned  them  down. 

Senator  Hatch.  Yes;  I  have  never  had  any  problem  with  Mr. 
White  personally. 

My  time  is  up,  but,  Mr.  Chairman,  I  just  have  one  last  question. 
I  thought  I  needed  to  get  through  this,  and  I  think  you  need  to  do 
it,  too,  and  you  are  doing  very  well. 

I  would  like  to  just  ask  you  a  question  about  accountability. 
When  you  were  running  the  Criminal  Division  at  the  Department 
of  Justice,  the  committee  had  difficulty  in  getting  access  to  a  num- 
ber of  files  in  some  public  corruption  cases.  You  forced  the  commit- 
tee to  go  to  court  to  get  those  documents,  and  the  court  eventually 
ordered  you  to  turn  some  of  the  files  over  to  us  so  that  we  might 
proceed  with  our  oversight  responsibilities. 

Now,  in  the  context  of  that  action,  as  ranking  member  of  this 
committee,  I  would  like  to  know  whether  we  can  expect  full  co- 
operation from  the  Department  when  we  fulfill  our  oversight  re- 
sponsibilities in  sensitive  cases  that  do  come  before  the  committee 
that  we  have  to  investigate  and  have  to  resolve. 

Mr.  Heymann.  Senator  Hatch,  the  answer  is  yes,  you  can  expect 
full  cooperation.  I  would  like  to  remind  you,  because  I  have  had  an 
opportunity  to  go  over  this  more  recently  than  you  have,  that  the 
result  of  a  prolonged — and  perhaps  unnecessarily  prolonged  by 
me — refusal  to  produce  those  files  was  a  set  of  proposals  designed 
by  Senator  DeConcini,  Senator  Kennedy,  and  Senator  Thurmond  to 
make  sure  that  the  committee  could  have  full  oversight  and  at  the 
same  time  protect  the  private  interests  of  individuals  that  I  was 
concerned  with. 

At  the  end  of  this.  Senator  Thurmond  and  Senator  Kennedy  sent 
a  letter  to  the  Attorney  General  saying  we  will  agree  to  these  pro- 
cedures, but  we  want  those  files.  And  they  were  delivered.  I  would 
like  to  urge  us  to  at  least  begin  by  taking  a  look  at  the  understand- 
ings that  were  designed  by  Senator  DeConcini,  eventually  adopted 
by  Senator  Kennedy  and  Senator  Thurmond.  I  think  they  are  a 
very  good  start  at  balancing  full  oversight  with  privacy  protection. 

Senator  Hatch.  Well,  thank  you.  I  am  the  first  to  admit  that  you 
were  in  a  very  tough  position  in  all  of  those  areas,  getting  conflict- 
ing advice  and  everything  else. 

Mr.  Heymann.  But  we  got  from  the  Senate  very  good  advice  at 
the  end,  and  I  would  like  to  send  up  a  copy  of  what  we  got  from 
the  Senate. 

Senator  Hatch.  Well,  thank  you,  and  we  will  review  that  again. 
We  appreciate  your  willingness  to  cooperate  with  the  committee  as 
we  get  into  some  of  these  problems. 

Mr.  Heymann.  Thank  you.  Senator. 

The  Chairman.  Thank  you. 

Senator  Kennedy. 

Senator  Kennedy.  I  would  just  reiterate  what  Mr.  Heymann  has 
said  with  regards  to  the  background  on  that  matter.  Even  the  Sen- 
ate legal  counsel,  Mike  Davidson,  who  was  in  what  would  be  con- 


17 

sidered  an  adversary  position,  made  it  very  clear  to  us  that  this 
was  purely  a  legal  issue,  and  we  worked  through  the  process  to 
deal  with  privacy  issues  and  the  legitimate  interest  of  the  Senate. 
There  have  been  some  who  have  been  trying  to  make  something 
more  of  it,  but  perhaps,  Mr.  Heymann,  you  would  want  to  provide 
for  the  record  any  other  kind  of  additional  information  that  you 
think  would  be  useful. 

Mr.  Heymann.  Thank  you.  Senator. 

Senator  KENNEDY.  I  think  Mr.  Hejrmann's  record  on  this  is  exem- 
plary, as  it  is  in  other  areas. 

Just  to  go  back  to  the  drug  policy  issue,  I  just  want  to  say  that 
I  hope  you  are  not  going  to  pursue  the  same  failed  drug  policy  that 
we  have  had  in  recent  years.  I  hope  we  are  not  even  going  to  use 
current  policies  as  a  departure  point.  The  President  has  clearly  in- 
dicated interest  in  a  new  direction  by  appointing  Lee  Brown  as  the 
drug  czar.  Dr.  Brown  knows  about  tough  law  enforcement,  but  he 
agrees  with  what  the  Attorney  General  has  stated,  that  we  need 
a  balanced  approach. 

There  isn't  a  person  in  law  enforcement  who  doesn't  understand 
that  there  are  drugs  in  every  major  prison  facility  in  this  country. 
So  while  we  all  want  interdiction  to  work,  if  you  can't  keep  drugs 
out  of  jail,  how  can  we  keep  them  out  of  the  country?  I  think  we 
have  to  start  looking,  as  you  have  pointed  out,  anew  in  terms  of 
how  we  are  going  to  deal  with  this  of  issue. 

As  I  read  your  writings,  you  believe  strongly  that  we  need  a  bal- 
anced program. 

Mr.  Heymann.  Yes. 

Senator  Kennedy.  I  can  remember  when  the  previous  adminis- 
tration cut  back  on  inspectors,  for  example.  Various  chemical  com- 
panies were  exporting  chemicals  that  were  going  to  Europe  and 
then  heading  right  down  to  South  America  and  were  an  essential 
part  of  manufacturing  of  these  drugs  that  were  being  shipped  back 
here.  And  40  percent  of  the  weapons  that  are  used  by  the  Medellin 
cartel  are  manufactured  here  in  the  United  States.  So  enforcement 
is  not  simple. 

At  some  time  we  have  to  hear  the  wake-up  call  about  these  mat- 
ters, hopefully,  and  I  have  been  impressed  by  the  commitment  that 
you  and  Attorney  General  Reno  will  bring  to  these  issues. 

Let  me  raise  the  issue  of  youth  crime.  I  just  know  we  haven't  got 
enough  metal  detectors  in  this  country  to  stop  guns  from  going  into 
schools  every  day.  We  probably  have  to  put  them  in  those  schools 
to  try  and  provide  some  protection,  but  hopefully  we  can  also  begin 
to  look  at  more  constructive  approaches. 

I  have  seen  one  very  troubled  school  in  my  own  State,  Putnam 
Vocational  High  School  in  Springfield,  MA.  That  school  had  more 
dropouts,  more  crime,  more  violence,  and  more  drug  use  than  al- 
most any  other  school  in  the  area.  Then  they  began  to  change,  they 
began  to  identify  young  people  at  risk,  developing  mentoring  sys- 
tems, trying  to  involve  many  of  these  young  people  in  school  pro- 
grams and  also  in  the  community.  There  was  a  dramatic  reduction 
of  violence,  dramatic  reductions  in  the  use  of  weaponry,  dramatic 
reductions  of  teenage  pregnancies  and  other  problems. 

So  I  know  that  you  will  look  at  what  General  Reno  has  pointed 
out,  and  that  is  the  importance  of  prevention  in  law  enforcement. 
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Mr.  Heymann.  Senator,  I  think  there  is  a  whole  range  of  preven- 
tion strategies.  The  ones  that  Attorney  General  Reno  often  empha- 
sizes are  ones  that  involve  even  the  youngest  people.  She  says  in 
her  testimony  that  by  10  or  12  years  old  it  is  sometimes  too  late. 
There  are  other  prevention  strategies  that  have  been  tried  in 
Massachusetts.  Congressman  Kennedy  talked  to  me  about  one  that 
is  really  quite  dramatic,  the  prosecutors  going  out  in  the  town — I 
have  seen  it,  too — in  the  city  of  Lowell  where  Cambodian  gangs, 
gangs  of  young  Cambodians  were  terrorizing  the  community, 
talked  to  people,  talked  to  enough  people,  had  enough  big  meetings 
that  people  would  be  willing  to  say  who  it  was  that  was  terrorizing 
them.  And  then  Tom  Riley,  the  prosecutor,  got  police  to  pursue  the 
people  who  were  terrorizing  the  community  the  way  the  Federal 
Government  pursues  organized  crime.  Soon  they  were  all  arrested 
for  crimes  they  were  committing,  and  the  community  was  not  ter- 
rorized. 

Mayor  Goldsmith  of  Indianapolis,  a  Republican,  and  Mayor 
Schmoke  of  Baltimore,  a  Democrat,  together  have  a  notion  of  what 
one  has  to  do,  which  is,  again,  a  prevention  strategy.  Their  preven- 
tion strategy  is  that  you  have  to  go  into  a  neighborhood,  that  you 
can  only  win  against  crime  in  a  neighborhood  if  the  people  there 
are  willing  to  cooperate  with  you.  But  they  will  only  be  willing  to 
cooperate  if  you  can  say  to  them,  "You  can  have  a  neighborhood 
here.  There  is  some  chance  of  having  a  way  to  live  together  in  this 
place.  You  won't  be  able  to  do  it  unless  you  cooperate  against 
crime,  because  there  is  no  living  here.  But  if  you  do,  if  you  take 
the  responsibility,  we  will  work  with  you,  and  we  will  go  to  Federal 
agencies  that  can  help  and  bring  you  the  little  bit  of  help."  We  are 
not  talking  about  a  lot  of  money.  That  is  what  they  want.  It  makes 
a  lot  of  sense  to  me.  If  it  sounds  like  weed  and  seed  to  you,  it  is 
an  improved  version  of  weed  and  seed. 

There  are  other  strategies,  too.  Senator. 

Senator  Kennedy.  Well,  we  appreciate  that  and  look  forward  to 
working  with  you.  I  spoke  at  the  Simon's  Rock  commencement  over 
the  weekend  where  a  disturbed  student  went  out  and  bought  an 
SKS  automatic  system,  killed  two,  a  professor  and  a  student,  and 
wounded  four  others  last  December. 

I  am  just  wondering  about  your  own  position  on  extending  the 
handgun  waiting  period  to  include  assault  weapons.  I  am  for  pro- 
hibiting the  manufacture  and  distribution  of  these  automatic  weap- 
ons. They  have  no  purpose  other  than  killing  human  beings.  But 
can  we  at  least  get  assurance  from  you  that  a  Brady-type  of  a  wait- 
ing period  for  assault  weapons  would  be  something  that  you  could 

support?  X    ,  •   1  1, 

Mr.  Heymann.  Senator,  I  think  we  have  to— I  think  we  have  to 
consider  very  seriously  at  least  waiting  periods  and  perhaps  more 
when  we  are  talking  about  assault  weapons.  And,  of  course,  the 
Brady  bill  itself  deals  with  much  more  than  that. 

Senator  Kennedy.  OK;  well,  we  will  look  forward  to  that. 
The  President  has  sent  us  his  national  service  program.  It  was 
an  honor  to  have  the  chance  to  introduce  it  in  the  Senate.  The 
President  is  trying  to  provide  opportunities  for  service  in  a  wide  va- 
riety of  different  areas:  health  in  underserved  areas,  math/science 
teachers  in  schools,  and  also  in  the  areas  of  law  enforcement. 
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Is  this  something  that  you  think  would  be  of  value  in  law  en- 
forcement agencies  in  this  country? 

Mr  Heymann.  I  think,  Senator,  that  there  are  really  two  dif- 
ferent programs  there:  the  National  Service  Corps  Program  that 
will  do  sonie  thmgs,  not  provide  police  but  provide  assistance,  and 
the  Police  Corps.  And  both  of  them  have  a  role  in  the  100  000  do- 
lice  initiative.  '         ^ 

Senator  Kennedy.  Good;  and  just  finally,  in  terms  of  bringing  to- 
gether the  various  law  enforcement  agencies— I  am  sure  you  are  fa- 
miliar with  the  kind  of  overlap  which  has  existed  in  the  past  I 
think  one  of  the  compelling  aspects  of  your  service  has  been  an  ef- 
fective management  style  in  bringing  different  groups  together. 
Would  you  tell  us  a  little  bit  about  what  you  think  can  be  or  should 
K  .^"'""li'^.u^T^A^^  of  coordinating  law  enforcement,  cooperating 
both  with  the  DA'S  and  also  with  the  U.S.  attorneys  and  other 
prosecutors? 

Mr.  Heymantsj.  Not  only  in  the  United  States,  but  in  every  coun- 
try, getting  different  law  enforcement  agencies  to  work  together  is 

^•Vi'^J'''' X''^^^"'-  ^^  ^^^  ^^"^^y^  ^^^^  'n  the  United  States,  and  it 
still  IS.  1  he  agencies  are  concerned  about  other  agencies  tramplinc 
on  their  jurisdictions.  But  we  can't  tolerate  that.  We  have  to  find 
a  way  to  avoid  jurisdictional  fights. 

Now,  it  goes  through  the  Justice  agencies;  it  goes  through  the 
Justice  agencies  and  the  Treasury  agencies;  and  I  suppose  it  prob- 
ably includes  the  postal  inspectors,  too 

I  don't  know  what  the  right  answer  is.  I  do  think  that  we  ought 
to  at  least  think  about— and  I  don't  have  an  answer  to  it— whether 
in  the  crimmal  investigative  area  one  might  consider  what  was 
done  in  the  intelligence  area  so  many  years  ago;  that  is  give  a  soe- 
cial  role  to  the  Attorney  General,  not  in  term!  if  mana^fng  things 
but  simply  in  terms  of  coordination,  certain  relatively  limited  Co- 
ordination capacities. 

Senator  Kennedy.  Well,  we  thank  you  very  much.  We  are  look- 
ing forward  to  working  with  you,  particularly  in  the  areas  of  treat- 
ment programs  and  rehabilitation  programs,  as  well  as  education 
programs,  in  a  balanced  effort  to  try  and  deal  with  substance  abuse 
in  this  country. 

TiT^nL!?  thank  you  very  much,  Mr.  Chairman.  My  time  is  up. 
1  he  Chairman.  Thank  you. 
Senator  Thurmond. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman 

Mr.  Heymann,  we  are  glad  to  have  you  with  us 

Mr.  Heymann.  Thank  you.  Senator 

Senator  Thurmond.  Mandatory  minimums  have  been  enacted  by 
fi^^«?r^^^^  ""  ^-  ^^T^ber  of  crimes,  although  drug-trafilcking  of- 
fenses or  ofienses  involved  firearms  and  violent  ofi^enders  make  up 
the  bulk  of  Federal  sentencing  in  this  area.  Do  you  believe  reform 
of  mandatory  minimums  is  advisable?  And  do  you  advocate  treat- 
violenT'offende'sr  ^^^"'"^"^^^  ""^^^  mandatory  minimums  than 

Mr.  Heymann  Senator,  I  think  there  is  room  for  mandatory 
minimums,  and  I  think  for  the  most  serious  of  crimes  and  the  most 
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severe  of  crimes  mandatory  minimums  have  long  been  a  tradition 
in  the  United  States. 

I  do  think  that  the  Senate  has  created  an  extremely  attractive 
alternative,  and  that  is  the  Sentencing  Commission.  The  Sentenc- 
ing Commission  is  appointed,  and  its  members  have  to  be  con- 
firmed by  the  Senate.  Every  recommendation  on  sentences  that  it 
makes  has  to  lay  before  the  Senate  and  the  House  and  has  to  be 

accepted.  ,.  .         ^ ,    .        .        i  .     r 

It  is  a  group  that  has  by  now  a  tradition  of  being  thought  ot  as 
tough  on  violence,  drugs,  tough  on  crime,  not  soft  on  crime.  But  it 
also  a  group  that  was  given  the  capacity  by  the  Congress  to  con- 
sider prison  space,  equity  across  crimes. 

So  my  answer  to  you  is  there  is  some  room  for  mandatory  sen- 
tences in  the  worst  of  crimes,  but  I  certainly  think  a  major  reliance 
on  the  Sentencing  Commission  is  a  very  wise  starting  place.  And 
I  know  you  had  a  great  deal  to  do  with  creating  that,  Senator. 

Senator  THURMOND.  In  1987,  as  senior  counsel  for  Common 
Cause,  you  authored  a  report  entitled  "Why  the  United  States  Sen- 
ate Should  Not  Consent  to  the  Nomination  of  Judge  Robert  H.  Bork 
to  be  a  Justice  of  the  Supreme  Court."  In  that  report,  you  spoke 
of  Judge  Bork's  unwillingness  to  make  clear  how  much  "delity  he 
would  show  to  the  articulated  philosophy  of  an  adult  life,  and  how 
the  Senate  had  an  obligation  to  conduct  a  rigorous  review  because 
of  his  past  writings,  speeches,  and  interviews. 

The  question  is:  Do  you  advocate  this  same  rigorous  review 
standard  and  accountability  for  Lani  Guinier,  whom  President 
Clinton  has  nominated  to  serve  as  Assistant  Attorney  General  tor 

the  Civil  Rights  Division?  -     ,     .      j     j     r 

Mr  Heymann.  Senator,  I  recommend  the  identical  standard  ot 
review  for  any  Supreme  Court  nominations  that  will  come  before 
this  committee.  I  think  the  situation  of  an  Assistant  Attorney  Gen- 
eral is  a  little  different.  An  Assistant  Attorney  General,  whoever  it 
is— Lani  Guinier  or  anyone— reports  in  the  case  of  the  Civil  Divi- 
sion a  division  on  the  civil  side,  to  the  Associate  Attorney  General, 
and  'through  the  Associate  Attorney  General  to  the  Deputy  Attor- 
ney General,  and  through  the  Deputy  Attorney  General  to  the  At- 
torney General.  That  is  a  lot  of  levels  that  a  person  would  have  to 
persuade  if  one  were  to  urge  views  that  were  novel  and  not  easily 

persuasive.  _  x     ,•        a   o 

It  is  a  very  different  for  a  Supreme  Court  Justice.  A  Supreme 
Court  Justice  can  write  an  opinion  tomorrow,  and  we  have  got  law 
in  the  country.  , 

Senator  THURMOND.  So  you  advocate  a  different  standard  tor  the 
Assistant  Attorney  General  for  the  Civil  Rights  than  you  would  for 
a  Supreme  Court  Justice? 

Mr  Heymann.  For  any  Supreme  Court  Justice,  yes,  sir. 

Senator  Thurmond.  As  you  know,  the  Attorney  General  is  op- 
posed to  capital  punishment.  Do  you  support  capital  punishment." 

Mr.  Heymann.  Yes,  sir;  I  support  capital  punishment  for  crimes 
of  real  heinousness,  for  very  bad  crimes.  •,,  .     • 

Senator  Thurmond.  As  Deputy  Attorney  General,  you  will  be  in- 
volved when  the  Congress  turns  to  consideration  of  a  comprehen- 
sive anticrime  bill.  Last  year  the  conference  report  was  not  adopted 
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because  of  its  inadequate  reform  of  habeas  corpus.  I  would  say  that 
was  the  chief  reason. 

What  is  your  opinion  of  habeas  corpus  reform  language  which 
would  allow  inmates  currently  sitting  on  death  row  to  go  back  to 
the  courts  years  after  their  convictions  and  challenge  their  sen- 
tences on  issues  having  nothing  to  do  with  their  guilt  or  innocence*? 
Mr.  Heymann.  Senator,  I  haven't  looked  at  the  language  care- 
fully of  the  crime  bill,  but  I  think  that  the  conference  results  are 
moving  very  much  in  the  right  direction.  I  think  we  should  be  cut- 
ting off  successive  reviews,  particularly  if  they  have  nothing  to  do 
with  guilt  or  innocence.  But  I  think  we  ought  to  be  making  sure 
that  the  trial  is  fair  in  the  first  instance. 

I  think  when  the  two  of  those  are  matched,  you  are  coming  up 
with  a  system  that  is  a  lot  better  than  the  present  system  where 
oftentimes  the  tnal  is  not  fair  because  the  defense  representation 
IS  so  bad,  and  then  there  is  no  punishment  no  matter  how  guilty 
the  guy  IS  because  it  goes  on  for  15  years. 

Senator  Thurmond.  Now,  this  conference  report  allowed  defend- 
ants to  go  back  to  the  courts  years  after  their  convictions  and  chal- 
lenge their  sentences  on  issues  having  nothing  to  do  with  their 
guilt  or  innocence. 

Mr.  Heymann.  Well,  I  haven't 

Senator  Thurmond.  You  wouldn't  favor  that,  would  you*? 

Mr.  Heymann.  I  think  that  we  ought  to  try  to 

Senator  Thurmond.  Well,  I  am  not  asking  you  that  I  asked 
whether  you  favor  that  or  not. 

Mr.  Heymann.  It  is  only  the  characterization  of  the  conference 
report  that  I  just  don't  know.  Senator.  I  haven't  even  read  the  con- 
ference report  itself.  I  have  read  about  it 

Senator  Thurmond.  Well,  I  told  you  what  it  held.  I  am  asking 
you  whether  you  favor  it  or  not. 

Mr.  Heymann.  I  am  not— I  oppose  returns  after  a  fair  trial  and 
a  tair  l<ederal  review  again  and  again  on  issues  that  have  nothing 
to  do  with  innocence;  yes,  sir. 
Senator  Thurmond.  Thank  you. 

Generally  speaking,  do  you  support  the  so-called  one-bite-at-the- 
apple  rule,  that  capital  cases  should  be  subject  to  one  complete  and 
tair  round  of  review  in  the  State  and  Federal  system? 

Mr.  Heymann.  Yes,  sir;  perhaps  with  the  notion  that  you  raised 
the  tirst  time  through.  If  there  is  suddenly  new  dramatic  evidence 
ot  innocence,  that  might  make  a  difference 

Senator  Thurmond.  Mr.  Heymann,  was  the  Attorney  General 
the  first  person  in  the  administration  to  contact  you  concerning 
this  nomination  to  be  her  top  assistant? 

Mr.  Heymann.  The  first  person  to  contact  me  was  Deputy  Attor- 
ney General— no,  I  am  sorry.  The  first  person  to  contact  me— I  was 
in  Israel— was  Chuck  Ruff,  who  happens  to  be  a  friend  of  mine  and 
who  was  helping  out  at  the  time.  I  should  point  out.  Senator  Thur- 
mond, that  I  have  not  ever  met  President  Clinton  or  Mrs  Clinton 
to  this  day. 

Senator  Thurmond.  Well,  I  didn't  ask  that.  [Laughter  1 
Mr.  Heymann.  I  know.  Senator. 

Senator  Thurmond.  The  Regional  Information  Sharing  System  is 
an  important  law  enforcement  assistance  tool  at  the  Department  of 
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Justice.  Do  you  support  this  effort  to  assist  State  and  local  law  en- 
TOT'p^Tn^nt, 

Mr  Heymann.  Senator,  I  haven't  looked  at  that  at  all.  I  am 
afraid  I  just  have  to  say  I  just  haven't  looked  at  it.  I  would  be 
happy  to  look  at  it  with  your  interest  m  mind. 

Senator  Thurmond.  In  an  article  you  wrote  called  The  Severely 
Defective  Newborn,"  you  stated  at  length  the  position  that  a  new- 
bom  child  should  not  be  considered  to  be  a  human  being.  You 
state,  for  example,  that  the  line  defining  when  life  begins  for  legal 
purposes  could  as  logically  be  drawn  at  2  weeks  or  2  months  after 
birth  as  at  the  moment  of  birth,  and  that  such  a  definition  might 
well  be  a  wise  decision.  You  also  referred  to  the  newborn  child  as 
merely  a  potential  person.  ,  , 

Would  you  care  to  comment  on  this  article,  and  do  you  still  hold 

these  views? 

Mr  Heymann.  Senator,  I  don't  think  that  those  were  my  views 
in  the  article.  I  think  in  the  article-I  could  perhaps  read  from  it 
I  refer  to  the  principle  grounded  in  basic  social  understanding  that 
a  person  is  defined  once  and  for  all  at  birth,  and  that  one  identified 
person's  life  should  not  be  knowingly  sacrificed  for  less  than  the 
life  of  others.  And  I  think  that  was  the  position  that  I  took  m  the 
conclusion  of  the  article. 

What  I  was  doing  was  saying  that  there  were  two  arguments, 
two  schools  of  thought  on  what  to  do  with  infants  newly  born  who 
had  some  severe  physical  defect.  One  school  of  thought  said  well 
it  is  all  a  continuation  from  conception  on;  and  another  school  ot 
thought  says  that  at  birth  we  have  a  human  being  and  we  have 
a  human  being  that  is  as  fully  entitled  to  every  nght  as  any  other 

^Ts?t  forth  the  two,  and  then  I  made  clear.  Senator,  I  believe, 
that  I  believed  the  full  rights  at  birth  is  the  right  answer. 

I  had  a  newborn  grandson.  Senator,  8  months  ago.  At  2  minutes 
or  2  hours,  I  would  have  given  my  hfe  for  that  child. 

Senator  THURMOND.  Now,  but  you  wouldn  t  take  the  position  that 
a  newborn  child  is  merely  a  potential  person  would  you.'' 

Mr.  Heymann.  No,  absolutely  not.  I  think  a  newborn  child  is  a 

full  human  being.  Senator.  ,    ,        ,  ^v,o+    Thot 

Senator  THURMOND.  Well,  I  am  glad  to  hear  you  say  that,  ihat 
doesn't  seem  to  be  in  the  article  that  you  wrote. 

Mr  Heymann.  Senator,  the  article  suffers  from  an  obscurity  that 
makes  it  even  difficult  for  me  to  read  15  or  20  years  later. 

Senator  THURMOND.  In  other  words,  you  didnt  know  what  you 
were  doing  when  you  wrote  that  article?  ^    -^    t  •     <■ 

Mr  Heymann.  I  knew  what  I  was  doing  when  I  wrote  it.  i  just 
don't  know  now  what  I  was  doing  when  I  wrote  it.  LLaughter.j 

Senator  Thurmond.  Earlier  you  mentioned  programs  being  im- 
plemented by  the  mayor  of  Baltimore.  It  is  my  understanding  that 
he  also  favors  the  legalization  of  drugs.  I  want  to  ask  you  this  di- 
rect question:  Do  you  support  that  position  as  well.'' 

Mr  Heymann  No. 

Senator  THURMOND.  Glad  to  hear  you  say  that.  Thank  you  very 

"^The  Chairman.  Senator  Metzenbaum?  Well,  first,  let  me  ask, 
would  the  witness  like  to  take  a  break  now? 
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Mr.  Heymann.  I  am  anxious,  Mr.  Chairman,  to  show  that  I  am 
as  tough  as  the  Attorney  General.  [Laughter.] 

The  Chairman.  That  is  a  test  I  would  not  willingly  take,  if  I 
were  you.  But  let  me  suggest  what  I  hope,  with  the  permission  of 
my  colleagues,  would  be  the  remainder  of  the  game  plan  because 
everyone  is  using,  as  they  should,  their  full  15  minutes. 

I  would  intend,  unless  otherwise  suggested,  to  go  until  12:30  and 
break  at  12:30  and  reconvene  at  2  o'clock.  Now,  that  is  an  hour, 
which  would  give  us  four  more  people  having  an  opportunity  to  ask 
questions  this  morning. 

Both  parties  have  their  caucuses.  There  is  a  lot  on  the  agenda 
in  both  caucuses.  So  unless  there  is  objection,  that  is  what  I  would 
propose.  And  if  we  go  that  route,  we  will  have  Senators  DeConcini 
and  Metzenbaum  who  would  get  to  question,  and  then  Senators 
Grassley  and  Specter  would  get  to  question  before  we  recess  at 
12:30,  reconvening  at  2  o'clock. 

Senator  DeCOxNCINI.  I  think  Senator  Simon  was  here  before  I 
was. 

Senator  SiMON.  Mr.  Chairman,  unfortunately  I  have  another  ap- 
pointment I  am  going  to  have  to  get  to,  so  I  will  yield  and  come 
back  after  the  noon  recess  to  take  my  time. 

The  Chairman.  OK;  at  any  rate,  let  us  proceed  with  Senator 
Metzenbaum. 

OPENEVG  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  Mr.  Heymann,  I  am  pleased  to  see  you 
here  this  morning,  and  I  am  going  to  suggest  to  our  very  well-re- 
spected chairman  that  he  arrange  for  the  President  and  Mrs.  Clin- 
ton to  get  to  know  a  major  member  of  their  staff.  I  think  that  they 
ought  to  know  you,  and  I  hope  that  you  will  soon  meet  them.  They 
ought  to  be  very  proud  of  the  fact  that  you  are  on  their  team. 

Mr.  Heymann.  I  am  sure  I  will.  Senator  Metzenbaum. 

Senator  Metzenbaum.  The  last  three  administrations  neglected 
or  opposed  measures  which  could  help  stop  crime  before  it  occurs. 
I  am  talking  about  the  Brady  bill.  I  am  talking  about  banning 
semiautomatic  assault  weapons.  I  am  talking  about  drug  treat- 
ment, increased  support  for  programs  like  Head  Start. 

Instead,  they  had  a  different  agenda.  They  focused  chiefly  on  de- 
vising new  ways  to  punish  people  after  they  committed  crimes.  The 
view  seemed  to  be  the  only  effective  way  to  fight  crime  was  to  exe- 
cute more  people,  jail  more  people,  weaken  constitutional  safe- 
guards that  guaranteed  due  process  and  equal  treatment. 

This  administration  and  this  Department  of  Justice  need  to  re- 
cast the  political  debate,  in  my  opinion,  so  that  it  does  not  continue 
to  be  a  contest  over  who  is  tougher  or  who  can  invent  more  new 
death  penalties  or  more  new  mandatory  minimum  sentences.  Obvi- 
ously that  road  hasn't  worked.  It  has  been  counterproductive.  We 
have  to  put  more  thought  and  resources  into  preventing  people 
from  becoming  criminals  in  the  first  place. 

Let  me  ask  you  this  specifically:  There  are  many  of  us  in  the 
Congress  who  believe  that  we  ought  to  ban  semiautomatic  assault 
weapons  that  serve  no  useful  purpose  except  to  mow  down  people 
in  the  street.  I  am  not  talking  now  about  hunting  weapons.  I  make 
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a  total  distinction.  My  question  is:  Do  you  have  a  position  with  re- 
spect to  the  matter  of  our  banning  semiautomatic  assault  weapons? 
Mr.  Heymann.  Senator,  I  believe  it  is  the  President's  position 
and  the  Attorney  General's  position  that  assault  weapons,  semi- 
automatic assault  weapons,  should  be  banned,  and  to  the  new  boy 
on  the  block,  it  makes  sense  to  me. 

Senator  Metzenbaum.  And  you  share  their  view  also  with  re- 
spect to  support  of  the  Brady  bill? 

Mr.  Heymann.  Yes;  I  am  persuaded  that  the  Brady  bill  will  do 
a  real  good,  Senator. 

Senator  METZENBAUM.  What  about  trying  to  change  the  empha- 
sis on  just  heavier  criminal  penalties  and  moving  more  to  the  ques- 
tion of  dealing  with  problems  that  create  crime  in  the  first  in- 
stance? Do  you  have  any  thoughts  on  that,  Mr.  Heymann? 

Mr.  Heymann.  I  think  we  have  to  do  both.  Senator  Metzenbaum. 
I  think  in  the  most  serious  of  crimes,  we  have  to  have  very  serious 
penalties.  But  I  think  we  have  to  be  prepared  to  try  new  things, 
and  that  means  moving  into  the  preventive  realm.  We  have  had 
the  most  serious  penalties.  We  have  more  people  in  prison  in  the 
United  States  than  anywhere  in  the  world  per  capita,  and  we  have 
to  try — and  we  still  have  rapidly  growing  violence  and  drugs. 

The  answer  isn't  to  go  soft  on  bad  criminals,  but  the  answer  is 
to  add  strings  to  our  bow  in  the  prevention  area. 

Senator  Metzenbaum.  The  military-style  arsenal  of  the  senii- 
automatic  assault  weapons  which  were  accumulated  by  David 
Koresh  in  Waco  is  the  latest  example  of  the  inadequacy  of  our  gun 
laws.  If  there  hadn't  been  that  arsenal,  there  would  not  have  been 
the  standoff  and  it  could  not  have  occurred. 

For  4  years,  a  number  of  Senators  have  been  trying  to  do  some- 
thing about  semiautomatic  assault  weapons,  and,  in  fact,  in  1990 
we  passed  a  watered-down  assault  weapons  proposal. 

Part  of  the  problem  came  from  a  lack  of  leadership  at  the  White 
House.  President  Bush  banned  the  importation  of  semiautomatic 
assault  weapons,  but  he  continued  to  permit  the  domestic  produc- 
tion of  these  weapons.  That  was  about  as  illogical  a  position  as  you 
could  possibly  have  arrived  at,  and  it  certainly  defied  all  logic  and 
common  sense. 

I  think  that  if  we  are  to  pass  legislation  of  that  kind,  it  is  going 
to  take  a  united  effort  on  the  part  of  the  administration  as  well  as 
those  in  Congress.  And  it  is  my  understanding  that  you,  the  Attor- 
ney General,  and  the  administration  are  prepared  to  support  such 
an  effort. 
Mr.  Heymann.  Yes,  sir. 

Senator  Metzenbaum.  A  Legal  Times  article  dated  July  20, 
1992,  highlighted  how  the  Department  of  Justice  Environmental 
Crimes  Section  undermined  Federal  enforcement  of  environmental 
laws.  The  article  cited  one  case  involving  a  pesticide  company  in 
Washington  State  that  was  charged  with  the  illegal  storage,  han- 
dling, and  disposal  of  hazardous  waste.  The  alleged  wrongdoing  ap- 
parently may  have  contributed  to  someone's  death,  yet  the  Depart- 
ment of  Justice  let  the  company  off  with  a  minor  fine.  The  Depart- 
ment of  Justice  did  this  over  the  vehement  objections  of  State  pros- 
ecutors and  the  EPA,  which  argued  for  tougher  sentencing. 


25 

The  article  also  mentioned  the  favorable  treatment  which  the  De- 
partment of  Justice  provided  a  big  corporation  compared  with  that 
of  a  smaller  firm  charged  with  similar  water  pollution  crimes.  The 
Department  of  Justice  sent  the  head  of  the  small  company  to  jail 
for  3  years,  but  allowed  the  large  corporation  to  settle  the  case  for 
$500,000. 

How  will  the  Department  of  Justice  reverse  this  trend  of  sweet- 
heart deals,  political  favoritism,  and  aggressive  enforcement  of  vio- 
lations of  our  hazardous  waste,  clean  water,  and  other  environ- 
mental laws?  I  think  we  are  going  to  see  more  and  more  court 
cases  having  to  do  with  the  environment  and  the  failure  to  abide 
by  laws  in  that  area.  Do  you  have  any  views  on  the  subject? 

Mr.  Heymann.  I  know  nothing  about  the  particular  cases.  Sen- 
ator Metzenbaum,  but  I  know  that  the  Attorney  General,  Webb 
Hubbell— if,  as  I  very  much  hope,  he  is  confirmed— and  I  want  to 
take  very  seriously  bad  environmental  crimes.  Mr.  Hubbell  and  I 
have  already  agreed  that,  although  he  has  the  Environmental  Divi- 
sion under  him,  we  will  both  work  on  environmental  crimes  and  we 
will  both  work  on  civil  rights  crimes.  So  we  will  consider  it  a  very 
serious  matter.  Senator  Metzenbaum. 

Senator  Metzenbaum.  Good.  Last  month  I  chaired  a  hearing  for 
the  Judiciary  Committee  on  innocence  and  the  death  penalty.  The 
committee  heard  testimony  from  two  men,  Walter  McMillian  and 
Randall  Dale  Adams,  both  of  whom  had  spent  years  on  death  row 
for  crimes  which  they  did  not  commit.  One  of  those  men,  Mr. 
Adams,  came  within  72  hours  of  being  executed. 

Earlier  this  year  the  Supreme  Court  decided  the  case  of  Herrera 
v.  Collins.  The  Court  held  that  the  Constitution  does  not  require 
that  a  hearing  be  granted  to  a  death  row  inmate  who  has  newly 
discovered  evidence  which,  if  proven,  could  establish  his  innocence. 
I  am  frank  to  tell  you  I  was  shocked  by  the  Court's  ruling  in  the 
Herrera  case.  I  think  it  significantly  increases  the  chance  that  in- 
nocent people  will  be  executed. 

I  introduced  legislation  to  overturn  the  decision.  When  a  death 
row  inmate  comes  forward  with  reliable  new  evidence  which  casts 
serious  doubt  on  whether  the  Government  is  executing  the  right 
person,  do  you  think  that  a  court  hearing  should  be  allowed  that 
individual  in  those  circumstances? 

Mr.  Heymann.  Senator,  I  haven't  read  the  Herrera  case.  I  would 
like  to  read  the  Herrera  case. 

I  do  think  that  wherever  there  is  a  question  of  innocence,  the 
country  and  the  criminal  justice  system— a  legitimate,  serious 
question  of  innocence,  the  country  and  the  justice  system  pay  a 
great  cost  by  not  taking  that  very  seriously,  by  not  giving  it  every 
possibility.  And  that  is  one  reason  why  I  think  it  is  very  important 
that  we  provide  adequate  defense  in  all  capital  cases  from  the 
State. 

Senator  Metzenbaum.  As  you  well  know,  it  is  very  often  difficult, 
n  not  impossible,  to  provide  the  accused  with  adequate  defense! 
Sometimes  it  is  a  lack  of  funds.  Sometimes  it  is  a  lack  of  concern. 
And  in  all  fairness  and  reality,  too  often  the  African-American 
inembers  of  our  community  who  have  been  subjected  to  prosecu- 
tion many  of  whom  rightfully  so,  many  of  whom  not  so  rightfully 
so,  have  been  disproportionately  executed,  some  cases  in  which  peo- 
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pie  have  gone  back  later  and  found  out  later  that  there  is  no  ques- 
tion the  individual  was  innocent.  Somebody  else  came  forward  and 
admitted  their  guilt  after  the  execution  had  occurred. 

I  think  that  there  is  a  responsibility  to  administer  the  law  and 
mete  out  justice  fairly,  but  I  think  the  question  of  meting  out  jus- 
tice fairly  falls  on  both  sides  of  the  coin;  that  is,  it  is  important 
that  those  who  are  guilty  receive  the  appropriate  penalty,  but  that 
those  who  aren't  guilty,  I  think  we  in  society  have  an  equal  obliga- 
tion to  see  to  it  that  they  are  accorded  justice. 

I  look  forward  to  working  with  you.  I  am  certain  that  your  long 
record  in  this  area  will  be  helpful  and  understanding,  and  I  look 
forward  to  working  with  you  in  this  area.  Thank  you.  Thank  you 
very  much. 

Mr.  Heymann.  Thank  you  very  much.  Senator.  I  certainly  agree 
with  what  you  just  said. 

Senator  Metzenbaum.  Thank  you. 

The  Chairman.  Thank  you. 

Senator  Grassley. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Well,  congratulations  on  your  appointment, 
and  I  appreciate  the  opportunity  to  be  able  to  discuss  some  issues 
with  you,  and  I  particularly  thank  you  for  coming  to  my  office  to 
visit  on  some  things. 

I  think  I  am  going  to  touch  on  some  other  issues,  now  that  we 
have  had  a  chance  to  visit  very  generally  in  my  office  on  things 
that  interest  me.  I  thank  you  for  your  interest  in  those  things  as 

well. 

I  want  to  talk  about  the  Foreign  Corrupt  Practices  Act.  It  is  my 
understanding  that  you  had  a  major  role  to  play  in  the  passage  of 
that  legislation  when  it  was  passed  during  the  Carter  years. 

I  share  your  concerns  about  American  companies  improving  their 
competitiveness  in  the  world  markets  through  the  payment  of 
bribes  to  foreign  officials.  This  competitive  edge  often  comes  at  the 
expense  of  honest  American  companies  whose  better  products 
might  otherwise  prevail  in  the  free  marketplace. 

Now,  speaking  to  the  interaction  of  the  Foreign  Corrupt  Practices 
Act  and  its  application  to  what  might  be  called  cargo  preference — 
and  this  was  the  subject  of  a  hearing  last  week  in  the  House  Ap- 
propriations Committee — there  have  been  reports  that  the  Amer- 
ican maritime  companies  who  have  shipped  cargo  to  Russia  have 
bribed  Russian  port  officials  in  an  effort  to  get  their  products 
through.  Of  course,  this  is  a  concern  not  only  because  of  the  moral 
and  criminal  issues  involved,  but  because  of  our  own  cargo  pref- 
erence laws,  which  in  turn  require  the  United  States  Government 
to  ship  its  foreign  aid  to  Russia  on  American  ships.  And  this  is  all 
part  of  President  Clinton's  effort  to  get  aid  to  Russia.  They  have 
to  ship  cargo  on  American  ships  even  though  American  ship  prices 
are  much  higher  than  prices  charged  in  the  competitive  world  mar- 
ket, sometimes  3  or  4  times  higher  than  other  flag  carriers  of  other 
countries. 

If  American  flag  carriers  are  factoring  bribes  into  their  cost,  it 
is  the  American  taxpayer  that  is  indemnifying  the  bribers. 
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Now,  if  these  reports  are,  indeed,  true — and,  of  course,  they  were 
the  subject  of  this  hearing — I  would  like  to  know  if  you  could  as- 
sure me  that  the  Justice  Department  would  investigate  the  possi- 
bility of  bringing  criminal  charges  against  any  American  marine 
carrier  that  is  in  violation  of  the  Foreign  Corrupt  Practices  Act. 

Mr.  Heymann.  I  think  the  answer  to  that  question  is  yes,  we 
would,  Senator  Grassley. 

Senator  Grassley,  This  isn't  a  followup  question,  but  just  for  my 
own  information,  do  you  have  any  doubts  about  whether  the  For- 
eign Corrupt  Practices  Act  might  be  involved  if  the  facts  turn  out 
to  be  as  I  describe? 

Mr.  Heymann.  I  do  have  some  doubts,  but  I  am  worried  about 
having  them — I  am  prepared  to  now  express  them.  I  am  worried 
about  having  them  without  the  act  in  front  of  me. 

Senator  Grassley.  OK. 

Mr.  Heymann.  I  believe  the  act  only  applies  to  getting  business 
and  not  to  getting  into  the  country.  So  I  am  worried  that  there  may 
be  a  statutory 

Senator  GRASSLEY.  Let  me  then  go  on,  and  I  appreciate  that.  I 
don't  know  whether  any  other  act  is  violated,  but  it  really  bothers 
me  when  we  have  to  transport  on  American  ships  at  3  or  4  times 
the  world  price.  If  it  did  factor  in  that  the  Russians  aren't  letting 
Americans  dock,  but  allow  other  ships  to  dock  ahead  of  them,  then 
we  have  a  long  waiting  period,  which  is  bad  for  our  economy,  and 
it  is  bad  for  President  Clinton's  program.  It  is  bad  in  a  lot  of  ways. 
If  any  law  might  be  involved,  do  you  think  this  was  an  important 
enough  issue  to  get  into  and  maybe  look  at. 

Mr.  Heymann.  I  think  it  is  very  much  an  important  enough  issue 
to  look  at.  It  may  be  something  that  is  best  handled  by  going  to 
the  Russians  and  saying,  "Look,  if  we  are  giving  you  grain,  you 
have  to  make  sure  that  your  ports  are  fairly  open  to  everybody". 

Senator  Grassley.  Yes,  OK.  On  the  question  of  something  you 
wrote  in  the  Politics  of  Public  Management: 

No  one  in  the  White  House  or  the  Congress  should  have  any  direct  contact  with 
those  in  charge  of  an  ongoing  criminal  investigation. 

What  safeguards  would  you  institute  as  the  day-to-day  manager 
of  the  Justice  Department  to  make  sure  that  political  figures  do  not 
have  direct  contact  with  people  running  a  criminal  investigation? 
And  maybe  before  you  answer  that,  there  are  closely  related  issues 
that  you  might  also  answer.  Under  what  circumstances  would  it  be 
appropriate  for  Members  of  Congress  to  voice  their  concerns  to  you 
about  how  particular  prosecutions  or  investigations  might  be  pro- 
ceeding, and  also  what  about  contact  with  White  House  officials 
concerning  a  particular  prosecution  or  proceeding? 

Mr.  Heymann.  Senator  Grassley,  I  too  link  the  White  House 
question  and  the  congressional  question.  In  both  areas,  I  think  the 
general  rule  which  I  hold  very  strongly  is  that  in  dealing  with  the 
specific  investigation  or  a  specific  case,  there  should  be  as  little,  if 
any,  influence  from  the  White  House  and  also  from  Congress  as  we 
can  set  up. 

You  asked  how  would  we  do  it.  I  think  the  best  way  to  do  it 
would  be  for  the  White  House — and  I  am  only  going  to  refer  to  the 
White  House — to  establish  a  system  that  only  the  President's  coun- 
sel, other  than  the  President  and  the  Vice  President,  who  I  don't 
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think  we  should  be  making  rules  for  in  any  way,  only  the  Presi- 
dent's counsel  should  communicate  with  the  Justice  Department  on 
an  individual  case  or  investigation;  and  that  if  the  President's 
counsel  communicates,  it  ought  to  be  only  with  the  Attorney  Gen- 
eral, the  Deputy  Attorney  General,  or  the  Associate  Attorney  Gen- 
eral, so  that  we  don't  have  a  lot  of  people  making  comments  that 
a  lot  of  line  attorneys  may  not  understand. 

Now,  when  should  even  this  take  place — ^by  the  way,  there  may 
be  a  situation  like  the  investigation  of  the  Kuwait  matter,  the  ef- 
fort perhaps  to  attack  former  President  Bush.  In  that  situation,  the 
Attorney  General  or  I  or  the  Associate  Attorney  General  ought  to 
be  able  to  say,  "y^s,"  about  this  matter,  the  National  Security 
Council  can  be  in  contact  with  the  terrorism  section  of  the  Criminal 
Division.  But  always  these  two  filters,  the  President's  counsel  and 
the  three  of  us  in  the  White  House. 

When  should  it  ever  happen?  Because  I  can't  say  never.  It  is  al- 
most never.  There  has  to  be  permissible  contact  through  us,  not 
otherwise,  when  there  is  a  major  national  security  issue  involved. 
The  Kuwait  case  is  a  very  good  one.  This  is  an  investigation  on  our 
part  as  to  whether  Iraqi  agents  were  trying  to  assassinate  Presi- 
dent Bush.  It  is  also  a  major  foreign  policy  issue,  so  the  National 
Security  Council  has  to  be  involved.  So  there  has  to  be  an  exception 
running  through  us  for  national  security  cases,  and  finally,  al- 
though I  think  we  should  try  to  avoid  it  as  much  as  possible,  there 
are  broad  policy  issues  that  sometimes  arise  in  litigation,  some- 
times arise  as  part  of  litigation.  If  possible,  we  should  try  not  to 
discuss  them  in  the  context  of  an  individual  case. 

Senator  Grassley.  Does  your  term  litigation  mean  criminal  and 
civil?  Because  I  was  asking  more  about  the  criminal  aspect. 

Mr.  Heymann.  Even  in  criminal  cases,  sometimes  a  broad  policy 
issue  will  arise  that  it  would  be  legitimate  to  discuss  as  a  policy 
issue  by  Senators  or  Congressmen  or  White  House  people. 

The  one  you  brought  up.  Senator  Grassley,  seems  to  be  entirely — 
seems  to  me  an  example,  a  very  good  example.  What  are  we  doing? 
What  are  we  doing  about  cases  where  the  Russian — I  didn't  know 
about  this  before  you  said  it — make  it  difficult  for  our  ships  to  come 
in  without  paying  bribes?  That  is  the  type  of  matter. 

Senator  GRASSLEY.  I  assume,  though,  that  the  safeguards  you 
prescribed  for  your  relationship  with  the  White  House  on  a  particu- 
lar criminal  investigation  wouldn't  be  any  lesser  for  contacts  with 
Members  of  Congress? 

Mr.  Heymann.  I  think  the  safeguards  should  be  very  similar, 
Senator  Grassley. 

Senator  GRASSLEY.  In  the  last  Congress,  legislation  was  intro- 
duced which  would  allow  convicted  murderers  to  challenge  their 
death  sentences  on  the  grounds  of  racial  discrimination.  Under  the 
bill,  the  disproportionate  application  of  the  death  penalty  to  racial 
minorities  in  society  at  large  would  prohibit  the  imposition  of  the 
death  penalty. 

Do  you  agree  that  this  bill,  if  enacted,  would  effectively  end  the 
death  penalty,  and  do  you  agree  that  race  discrimination  should 
prevent  the  death  penalty  only  if  a  particular  defendant  can  prove 
discrimination  in  his  own  case? 
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Mr.  Heymann.  Senator,  I  haven't  thought  long  and  hard  about 
that  at  all.  I  am  worried  as  to  whether  the  bill  could  be  handled 
in  any  effective  way;  in  other  words,  whether  it  could  be — whether 
there  is  a  practicable,  implementable  way  to  handle  that.  So  I  have 
doubts  about  the  proposal,  Senator.  But  I  would  like  to  look  at  it 
for  some  length  of  time. 

Senator  Grassley.  Just  so  you  know,  if  there  is  any  criminal 
code  reform  legislation  through,  that  is  apt  to  be  a  part  of  it,  I  am 
sorry  to  say.  So  you  are  dealing  with  real  bullets  when  you  address 
that  issue. 

In  The  Politics  of  Public  Management,  you  contrasted  differences 
in  the  Justice  Department  in  different  administrations.  One  area 
that  you  mentioned  was  in  the  area  of  judicial  selection.  You 
praised  President  Carter  for  reaching  out  for  female  and  minority 
judges.  You  wrote  that: 

Implicit  in  that  decision  was  the  notion  that  the  judges'  background  have  consid- 
erable influence  on  their  decisions  and  that  the  law  in  the  United  States  should  re- 
flect the  life  experiences  of  women  and  minorities. 

By  contrast,  you  wrote  President  Reagan's  judges  had  "no  wish 
to  see  the  courts  as  activist  champions  of  minorities,  the  poor,  or 
the  politically  powerless." 

Is  that  your  view  of  the  role  of  the  Federal  courts?  If  so,  it 
sounds  to  me  to  view  Federal  judges  as  activist  champions  on  be- 
half of  certain  groups  in  our  society.  And  if  that  is  your  view, 
wouldn't  it  have  judges  injecting  their  own  backgrounds  into  the 
findings  of  fact  and  the  applying  of  the  law?  And  if  that  is  true, 
then  hasn't  the  rule  of  law  been  replaced  by  a  power  struggle  in 
which  unelected  judges  impose  their  own  preferred  policy  views? 

Mr.  Heymann.  Senator  Grassley,  I  intended  to  describe  two  sepa- 
rate views,  and  I  intended  to  describe  them  as  objectively  as  I 
could,  not  expressing  a  preference  for  one  or  the  other,  although  I 
had  worked  for  President  Carter,  obviously.  And  for  teaching  pur- 
poses, I  wanted  to  make  them  as  stark  as  possible.  I  wanted  to 
hold  them  apart  so  that  people  could  see  both  of  them  and  respect 
both  of  them. 

I  hope  I  wrote  it  that  way.  In  reality,  obviously  the  two  views 
come  closer  together  than  in  my  writing  where  I  am  trying  to  let 
people  see  both  of  them.  I  wasn't  trying  to  express  a  preference  for 
one  or  the  other. 

Senator  GRASSLEY.  What  then  is  your  view  on  a  judge's  role  as 
per  their  own  background?  You  might  consider  it  a  fact  of  life  that 
people's  backgrounds  obviously  have  some  impact  upon  them.  To 
what  extent  should  that  override  the  application  of  specific  facts  to 
the  law  and  the  interpretation  of  that  law  or  the  applying  of  that 
law? 

Mr.  Heymann.  I  think  that  applying  the  facts  accurately  and 
fairly  and  applying  the  law  as  passed  by  Congress  or  as  in  the  Con- 
stitution as  objectively  as  one  can  in  conscience  apply  it  is  the  first 
and  overriding  obligation  of  a  judge,  Senator.  I  believe  there  will 
be  times  when  background  will  come  in  because  it  won't  be  pos- 
sible. But  the  first  and  overriding  obligation,  not  so  much  in  trials 
but  on  appeals,  is  to  try  to  apply  the  law  as  the  Senate  and  House 
passed  it. 
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Senator  Grassley.  I  know  that  you  weren't  in  place  when  the 
Department  adopted  their  proposed  budget.  In  fact,  maybe  very  few 
of  President  Clinton's  people  were.  But  it  provides  significantly  less 
money  for  prisons  and  prison  construction  in  the  coming  year.  You 
have  noted  the  importance  already  of  incarceration  in  fighting 
white-collar  crime. 

First,  if  prosecution  and  jail  is  a  deterrent  to  white-collar  crime, 
then  doesn't  it  provide  similar  deterrence  to  violent  crime? 

Mr.  Heymann.  Absolutely. 

Senator  Grassley.  Then  how  do  you  reconcile  the  smaller  budget 
for  prisons  with  the  need  to  prosecute  and  jail  criminals? 

Mr.  Heymann.  Senator,  I  think  this  administration  will  insist  on 
enough  prison  cells  for  every  violent  and  dangerous  person  that  we 
can  convict  and  for  drug  kingpins  and  for  more,  too.  It  is  absolutely 
essential.  It  is  fair,  it  is  retribution,  and  it  necessary  as  a  preven- 
tion in  the  form  of  deterrence. 

There  is  a  growth  program  under  way  in  the  Federal  prisons. 
The  number  of  prisoners  is,  as  you  know,  increasing  very  rapidly, 
and  we  will  provide  capacity  for  increased  numbers  of  prisoners. 
How  the  exact  figure  of  20  percent  less  than  President  Bush  had 
suggested  is  arrived  at,  I  don't  have  any  idea. 

Senator  GRASSLEY.  I  yield. 

The  Chairman.  Thank  you. 

Senator  DeConcini. 

OPENING  STATEMENT  OF  SENATOR  DeCONCINI 

Senator  DeConcini.  Thank  you,  Mr.  Chairman. 

Mr.  Heymann,  let  me  just  reiterate  to  make  clear  for  the  record 
your  answer  to  Senator  Hatch  regarding  the  memorandum  that 
was  worked  out  when  you  were  Deputy  Attorney  General  under  the 
Carter  administration,  that  memorandum,  I  think,  being  dated 
June  24,  1980. 

Did  you  say  on  the  record  or  will  you  say  on  the  record  that  this 
is  the  procedure  that  you  intend,  that  the  Justice  Department  in- 
tends to  follow,  assuming  you  are  confirmed? 

Mr.  Heymann.  I  think  that  if  I  am  to  hold  the  job,  if  you  confirm 
me.  Senator,  I  had  better  make  sure  that  the  Attorney  General 
agrees.  But  it  looks  to  me  like  a  very  good  set  of  procedures. 

Senator  DeConcini.  You  have  not  discussed  this  with  the  Attor- 
ney General? 

Mr.  Heymann.  I  do  not  believe  she  has  ever  seen  the  document 
itself. 

Senator  DeConcini.  Do  you  have  any  reason  to  think  she 
wouldn't  accept  this? 

Mr.  Heymann.  I  think  she  will  agree  to  it,  and  I  think  we  are 
talking  about  something  that  would  be  workable  and  sound. 

Senator  DeConcini.  And  it  is  your  recommendation  that  she  do 
that? 

Mr.  Heymann.  Absolutely. 

Senator  DeConcini.  OK.  Now,  Mr.  Heymann,  in  the  infamous 
case  of  Inslaw — which  the  House  of  Representatives  has  done,  I  be- 
lieve, quite  a  thorough  investigation  of,  and  I  have  read  parts  of 
it — ^Attorney  General  Barr  refused  to  appoint  an  independent  coun- 
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sel  to  investigate  this  case.  He  did  appoint  a  special  counsel,  Judge 
Bua,  is  it? 

Mr.  Heymann.  Bua. 

Senator  DeConcini.  Bua,  to  review  it.  Do  you  know  the  status 
of  Judge  Bua's  investigation  or  what  the  findings  are? 

Mr.  Heymann.  Senator,  I  haven't  read  the  report.  I  know  the  re- 
port is  in.  I  have  seen  it  physically.  I  know  that  we  are  now  mak- 
ing it  available — I  believe  that  we  are  now  making  it  available  to 
Inslaw's  counsel  so  that  they  will  have  an  opportunity  to  read  it 
before  it  is  made  public. 

Senator  DeConcini.  Is  it  being  made  available  to  the  House  Ju- 
diciary Committee  or  anybody  up  on  the  Hill? 

Mr.  Heymann.  To  the  best  of  my  knowledge,  it  has  not  been 
made  available  to  anyone  on  the  Hill,  Senator  DeConcini.  I  could 
be  wrong,  but  I  don't  think  so. 

Senator  DeConcini.  Can  you  get  us  some  information  on  that, 
please,  when  it  would  be  available? 

Mr.  Heymann.  Absolutely. 

Senator  DeConcini.  I  am  very  interested  in  it  as  well,  and  I 
know  without  saying  so  that  Chairman  Brooks  and  others  are  very 
interested  in  it.  This  case  is  very  disturbing  from  at  least  the 
House  investigation.  Now,  they  are  not  a  criminal  investigative 
agency  per  se,  but  having  read  and  paid  attention  to  it  somewhat, 
it  disturbs  me  greatly  that,  first  of  all.  Attorney  General  Barr  did 
not  justify  an  independent  counsel  and,  second,  that  it  doesn't  ap- 
pear that  anything  is  going  to  happen  from  some  very  dramatic  evi- 
dence that  was  forthcoming  in  that  investigation  in  the  House. 

I  want  to  thank  you  for  your  clarification,  Mr.  Heymann,  on  the 
so-called  Waco  investigation.  I  share  the  same  concerns  that  the 
chairman  did,  and  I  am  not  going  to  repeat  those.  But  I  am  very 
pleased  that  the  paper  apparently  had  misquoted  you,  to  some  ex- 
tent, on  exactly  how  extensive  that  investigation  would  be,  includ- 
ing interviewing  the  Attorney  General,  I  take  it.  As  you  know.  Sec- 
retary Bentsen  has  appointed  a  panel  of  three  outside  investigative 
consultants  who  are  going  to  interview  everybody — Mr.  Higgins 
and  Mr.  Simpson,  everybody  who  was  involved  in  it.  And  I  presume 
that  is  exactly  what  you  anticipate  here,  that  no  stone  is  going  to 
go  unturned.  And  if  something  went  wrong,  it  is  all  going  to  come 
out.  And  if  it  didn't,  it  is  all  going  to  be  on  the  record  so  nobody 
is  going  to  be  able  to  say,  oh,  my  gosh,  you  didn't  want  to  interview 
Director  Sessions  because  actually  he  was  in  New  York  at  the  time 
and  didn't  actually  receive  the  telephone  call,  or  vice-versa,  as  it  re- 
lates to  Ms.  Reno. 

Mr.  Heymann.  We  will  interview  900  people  and  right  up  to  the 
top.  Senator  DeConcini.  Everybody. 

Senator  DeConcini.  Thank  you.  I  think  that  is  really  the  best 
thing,  and  I  join  the  chairman  in  his  wanting  to  get  it  all  out.  I 
think  the  sooner  the  better.  And  if  problems  are  there,  problems 
are  there. 

You  talked  about  community  policing  and  the  administration's 
100,000  police  officers.  Have  you  discussed  this  proposal  with  the 
Attorney  General  or  with  0MB  or  with  anybody  on  how  it  is  going 
to  be  financed? 

Mr.  Heymann.  No,  Senator. 
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Senator  DeConcini.  That  is  somebody  else's  problem? 

Mr.  Heymann.  Well,  I  have  been  in  place  2  weeks  and  1  day, 
Senator,  and  I  have  been  trying  to  learn  an  awful  lot  awfully  fast. 

Senator  DeConcini.  It  greatly  concerns  me  that  if  you  look  at 
the  law  enforcement  budgets  that  the  President  submitted  here, 
there  is  a  substantial  decrease  in  the  FBI,  the  DEA,  the  Border  Pa- 
trol, Customs,  the  ATF,  and  INS.  IRS  I  think  is  the  only  one  that 
gets  an  increase.  And  then  there  is  this  effort  that  I  support  of 
100,000  new  officers  on  the  streets.  And  I  fmd  it  hard  to  rational- 
ize. I  find  out,  however,  through  our  hearings  in  the  Appropriations 
Committee  that  Director  Panetta  at  0MB  has  the  right  to  waive 
those  reductions  in  any  law  enforcement  budget  by  having  the  re- 
quest and  the  justification  from  the  law  enforcement. 

Have  you  had  a  chance  to  look  at  these  budget  requests  at  all 
in  the  law  enforcement  agencies  under  the  Department  of  Justice? 

Mr.  Heymann.  No,  Senator  DeConcini. 

Senator  DeConcini.  Would  you  do  so? 

Mr.  Heymann.  Yes. 

Senator  DeConcini.  And  if  you  conclude  that  there  is  a  need  not 
to  reduce  those  agencies,  would  you  have  any  qualms  about  rec- 
ommending that  to  Attorney  General  Reno  requesting  the  waiver 
from  the  OMB  Director? 

Mr.  Heymann.  I  would  have  no  qualms  recommending  it  to  At- 
torney General  Reno. 

Senator  DeConcini.  Thank  you. 

Now,  Mr.  Heymann,  the  disgraceful — I  call  it  that — plea  bargain- 
ing surrounding  the  Manuel  Noriega  case  has  been  something  that 
has  troubled  me  immensely.  Having  been  a  prosecutor,  I  under- 
stand well  and  good  the  need  to  plea  bargain,  and  I  am  not  opposed 
to  it  per  se.  But  that  case  plea  bargained  with  Carlos  Leider,  and 
a  number  of  other  people.  There  have  been  plea  bargains  with 
Colonel  Del  Cid  and  in  other  cases,  including  Daniel  Miranda,  an- 
other infamous  case.  In  the  Carlos  Leider  case,  who  was  convicted 
and  sentenced  to  life  plus  135  years,  he  stated  that  he  was  testify- 
ing in  the  hopes  of  winning  a  reduced  sentence,  allowing  him  to  re- 
turn to  Colombia,  and  in  return  for  testifying  against  Noriega,  later 
was  transferred  out  of  our  country's  highest  security  in  Marion,  IL. 
The  administration  went  along  with  Mr.  Leider's  wishes  and 
brought  eight  members  of  his  family  to  the  United  States  to  live 
under  Federal  protective  services. 

I  am  not  asking  you  about  this  particular  case  because  it  has 
been  entered  into  and  completed.  But  I  am  interested  in  how  you 
see  how  important  it  is  to  get,  so  to  speak,  a  notorious  criminal  like 
Mr.  Noriega.  How  far  would  you  go?  Would  you  consider  going  after 
one  of  the  largest  drug  dealers  and  reducing  the  life  sentence  plus 
135  years  in  order  to  get  him  to  testify? 

Mr.  Heymann.  Senator  DeConcini,  I  would  like,  as  you  invite  me, 
not  to  focus  it  on  that  particular  case,  but  I  am  very  worried  on 
both  sides,  from  two  sides,  about  making  very,  very  favorable  deals 
with  very,  very  bad  people. 

First,  we  shouldn't  be  letting  very,  very  bad  people  out  with 
short  sentences;  and,  second,  it  casts  doubt  on  their  testimony. 
Even  though  it  is  all  made  public  to  the  jury  and  the  jury  knows 
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what  is  there,  a  very,  very  favorable  deal  with  a  very  bad  person 
doesn't  produce  evidence  that  you  are  very  proud  of. 

I  think  this  is  an  issue  that  has  to  be  looked  at  very  hard. 

Senator  DeConcini.  The  Noriega  case  is  not  now  pending,  is  it? 

Mr.  Heymann.  I  don't  think  so.  An  appeal  may  be  pending. 

Senator  DeConcini.  An  appeal  may  be  pending,  yes.  Very  good. 
Also,  you  were  involved,  were  you  not,  with  the  ABSCAM  inves- 
tigation? 

Mr.  Heymann.  Yes,  I  was.  Senator. 

Senator  DeConcini.  I  know  some  of  the  background  regarding 
your  investigation.  And  one  of  the  things  that  bothered  me  about 
it  is  that,  if  I  am  not  mistaken,  one  member  that  now  sits  on  this 
committee  was  found  not  to  be  involved  although  he  went  to  a 
place  where  there  was  an  ABSCAM  plant  or  whatever  you  call 
them.  And  yet,  unless  I  am  incorrect,  it  was  impossible  under  the 
Carter  administration  to  get  a  letter  exonerating  that  Senator  after 
there  was  no  indictment,  no  presentation,  no  investigation  opened 
up. 

Are  you  familiar  with  that  type  of  operation  that  the  Justice  De- 
partment refuses  to  clear  a  public  official  or  anybody  else  who  may 
have  been  taken  in  on  the  net  and  then  found  to  be  totally  innocent 
and  having  turned  down  taking  any  action? 

Mr.  Heymann.  Senator,  I  don't  remember  why  there  was  a  fail- 
ure to  write  such  a  letter.  I  remember  there  being  issues  about 
writing  such  letters.  I  think  it  is  very  important  that  a  letter  be 
written.  And,  indeed,  I  have  seen,  in  preparing  for  these  hearings, 
other  occasions  in  which  letters  were  written  with  regard  to  Mem- 
bers of  the  Congress. 

Senator  DeConcini.  I  think  in  this  case,  thanks  to  the  junior 
Senator  from  Arkansas  getting  on  the  floor  of  the  Senate,  I  be- 
lieve— my  recollection  is  that  he  finally  embarrassed  the  adminis- 
tration and  the  Department  of  Justice  to  write  a  letter  for  this  fel- 
low Senator.  It  is  not  my  purpose  to  focus  on  this  particular  case, 
but  it  is  my  purpose  to  have  a  commitment  from  you,  hopefully, 
that  the  Justice  Department  is  not  going  to  do  that  kind  of  thing. 
If  somebody  is  not  under  serious  investigation  or  a  target  or  under 
any  investigation,  the  fact  that  they  happen  to  appear  some  place 
or  somebody  made  some  allegation  that  turned  out  to  be  ground- 
less, the  Justice  Department  is  not  reluctant,  including  the  FBI  or 
DEA  or  anybody  else,  not  reluctant  to  so  state. 

Mr.  Heymann.  I  will  try  very  hard  to  make  sure  that  happens. 
Senator.  As  you  can  imagine,  the  problem  with — the  only  problem 
I  could  imagine  with  what  seems  to  me  a  perfectly  morally  correct 
position  that  you  are  stating  is  in  some  trial  context — but  even  if 
there  is  a  trial  context,  I  will  try  very  hard  to  see  that  we  do  that. 

Senator  DeConcini.  Thank  you.  Now,  also  Senator  Grassley 
asked  questions  about  intervention  of  the  White  House.  What  do 
you  think  the  policy  should  be  in  relating  to  Members  of  Congress? 
Let  me  give  you  just  a  hypothetical,  and  this  is  truly  hypothetical. 

If  a  Member  of  Congress  calls,  or  his  chief  of  staff  or  whoever, 
and  asks  about  a  pending  case  and  they  don't  ask,  "We  want  to 
know  what  you  are  going  to  do  with  it,"  whether  or  not  you  are 
going  to  proceed  with  nine  counts  or  two  counts,  or  whether  or  not 
you  are  going  to  go  for  the  mandatory  sentences  under  section  409, 
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or  whatever  it  is — I  can't  remember — ^but  just  said,  "Can  you  give 
me  a  summary  of  where  you  are  on  the  particular  case?  And  by  the 
way,  this  is  a  constituent  of  mine"  or  "I  have  an  interest  in  this 
person.  I  just  want  to  know  what  are  you  doing  with  it." 

What  is  the  feeHng  from  your  perspective,  Mr.  Heymann,  as  to 
those  type  of  inquiries? 

Mr.  Heymann.  Senator,  frankly  I  should  say  to  you  that  I  think 
that  those  are  not  wise  and  perhaps — they  are  not  improper,  but 
I  think  we  should  discourage  them  in  every  way  we  can.  If  it  is  a 
question  of  why  has  the  case  gone  on  so  long  or  could  you  please, 
Mr.  Heymann,  try  and  see  to  it  that  this  doesn't  go  on  forever  and 
there  is  a  resolution  one  way  or  another,  that  may  be  different.  But 
I  don't  think  we  should  tell  either  the  White  House  or  Members  of 
Congress  or  Members  of  the  Senate  about  ongoing  investigations, 
and  I  don't  think  we  should  receive  advice  about  ongoing  investiga- 
tions or  cases. 

Senator  DeConcini.  Well,  do  you  think  it  is  proper  to  ask  the 
question  of,  "Can  you  tell  us,  is  it  true  that  the  Justice  Department 
has  had  this  case  for  6  months  and  won't  resolve  it  one  way  or  the 
other?"  I  get  complaints  from  constituents.  I  have  some  right  now 
regarding  cases  on  the  border,  and  they  are  not  drug  cases.  They 
are  other  cases.  They  can't  get  an  answer  from  the  Justice  Depart- 
ment. I  have  not  made  inquiries,  but  I  am  interested  in  knowing 
just  exactly  what  you  think  is  a  proper  way  to  find  out  why  the 
case  is  not  moving  forward?  And  maybe  there  is  a  good  reason,  and 
maybe  you  don't  even  have  to  tell  the  reason,  but  you  can  say, 
*Tes,  we  looked  at  it,  and  we  can't  move  it  forward  because  we  are 
having  a  witness  problem"  or  "We  are  working  on  the  case"  or 
"There  is  an  active  investigation,"  or,  "By  God,  Senator,  you  knovy, 
this  case  should  be  moved  up  on  the  docket  here  and  given  the  pri- 
ority, because  it  has  been  going  on  for  a  year-and-a-half." 

Mr.  Heymann.  Senator,  my  answer  would  be  that  if  it  is  a  ques- 
tion of  delay,  if  it  is  a  question  of  time,  if  it  is  a  question  of  why 
is  this  person  subjected  to  such  a  long  delay,  I  don't  think  there 
is  anjrthing  seriously — I  don't  think  there  is  any  serious  problem  if 
you  were  to  call  me  or  Judge  Hubbell,  if  we  are  confirmed,  or  Janet 
Reno.  And  we  could  very — and  we  could  decide  for  ourselves  wheth- 
er it  is  appropriate  to  ask,  and  we  would  be  happy  to. 

If  it  is  a  question  of  the  merits  of  the  case,  the  evidence,  either 
urging  or  simply  finding  out  about  it,  unless  it  is  a  broad  policy 
issue  separated  in  the  discussion  from  the  actual  case,  I  don't  think 
even  we  should  be  asked  about  it. 

Senator  DeConcini.  Thank  you,  Mr.  Heymann. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  On  that  point,  if  I  may,  one  of  the  things  that 
we  have  found  on  this  committee,  as  in  other  committees,  is  that 
all  large  Government  agencies  on  occasion  find  that  taxpayers  are, 
to  use  the  vernacular,  "hiing  out  to  dry"  and  don't  get  decisions, 
whether  it  is  the  IRS,  the  Immigration  and  Naturalization  Service, 
or  the  Justice  Department.  And  as  I  understand  your  answer,  it 
would  not  be  inappropriate  for  this  committee,  for  example,  in  its 
oversight  responsibilities,  to  demand  of  the  Justice  Department  an 
explanation  as  to  why  something  that  ordinarily  would  take 
months  or  a  year  is  taking  years  or  multiple  years  to  resolve.  Not 
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asking  why  you  haven't  resolved  it,  what  the  flash  points  are,  but 
just  to  be  assured  that  it  doesn't  get  lost  in  the  crack.  Because,  as 
you  know  from  your  experience,  in  U.S.  attorney's  offices,  in  Justice 
Departments,  in  all  States  and  federally,  things  do  get  lost.  They 
do  drop  through  the  cracks.  And  while  they  are  dropping  through 
the  cracks,  people  are  left  out  there  hanging.  Because  once  some- 
one is  indicted,  until  the  matter  is  resolved — or  once  it  is  known 
they  are  under  investigation,  until  the  matter  is  resolved,  they 
might  as  well  be  convicted  in  terms  of  how  it  affects  their  ability 
to  conduct  their  lives. 

Mr.  Heymann.  I  think  it  would  be  entirely  appropriate,  Senator, 
for  you  to  call  me  up  or  Judge  Hubbell  and 

The  Chairman.  I  have  never  done  that.  I  have  no  intention  of 
doing  it.  But  I  want  to  make  sure  we  understand  what  we  are  talk- 
ing about. 

Mr.  Heymann.  Simply  to  say  it  has  come  to  my  attention  that 
there  is  a  case  that  has  been — an  investigation  that  is  public,  it  has 
been  going  on  for  some  time.  Sometimes  our  investigations  aren't 
public.  Now,  that  creates  a  serious  problem.  If  there  is  a  secret  in- 
vestigation, oftentimes  people  want  to  know  about  it.  And  if  asked 
why  is  it  going  on  so  long,  the  answer  might  be,  "Mr.  Chairman, 
I  can't  tell  you  anything  about  that  subject  at  all." 

The  Chairman.  Right;  the  real  dilemma  is  secret  investigations 
that  the  press  writes  about. 

Mr.  Heymann.  Are  no  longer  secret. 

Senator  DeConcini.  Mr.  Chairman. 

The  Chairman.  But  they  are  technically  secret — if  I  can  just  fin- 
ish this  point.  They  are  technically  secret,  and  what  happens  is,  if 
John  Doe  or  Mary  Smith  is  named  by  the  press  in  the  secret  inves- 
tigation, and  it  drags  on,  it  creates  dilemmas  for  John  Doe  and 
Mary  Smith.  But,  at  any  rate. 

Senator  DeConcini.  Mr.  Chairman,  I  just  want  to  thank  you  for 
going  even  a  little  further  than  I  did,  and  I  apologize  for  infringing 
on  the  Senator  from  Pennsylvania.  But  to  me  this  is  a  very  impor- 
tant point,  because  that  is  what  happens  to  real  people  out  there. 
They  will  have  an  IRS  audit  turned  over  to  the  Justice  Depart- 
ment, leaving  the  impression  when  it  is  turned  over  that  there  is 
going  to  be  a  criminal  prosecution.  And  then  they  don't  hear  from 
somebody  for  6  months.  They  go  to  the  U.S.  attorney  in  the  district, 
and  they  say,  yes,  we  are  looking  at  it.  You  know,  somebody  has 
to  intervene  for  them  and  say  if  you  are  going  to  do  something,  do 
it.  But  decide  it. 

The  RTC  was  the  worst  example  that  I  ever  saw  of  people  being 
told  by  the  RTC  that  they  are  turning  it  over  to  the  Justice  Depart- 
ment to  look  at  it,  and  then  not  hearing  from  the  Justice  Depart- 
ment, in  one  case  a  year.  And  the  person  is  hung  out  there  trying 
to  get  a  lawyer  to  tell  them.  And  I  don't  know  what  else  to  do  when 
people  come  to  me  and  want  to  say,  you  know,  "What  is  going  on, 
can  you  help  me?"  It  seems  like  somebody  has  got  to  be  able  to 
focus  on  that  at  the  Justice  Department,  at  least  to  say,  'Tes,  we 
found  the  case,  and,  by  God,  it  is  a  very  complicated  case,  and  it 
is  going  to  take  a  year  to  make  a  decision."  At  least  they  know. 

I  am  sorry,  Mr.  Chairman. 
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Mr.  Heymaistn.  If  I  may,  I  just  want  to  be  very  careful  I  am  not 
making  too  much  policy  while  sitting  here.  I  don't  have  any  prob- 
lem with  the  expression  of  concern:  "My  constituent  calls  me  and 
says  this  has  been  a  year  and  he  hasn't  heard  anything." 

There  may  be  a  problem  that  I  have  to  think  about  and  consult 
about  with  regard  to  a  response.  In  other  words,  within  the  Depart- 
ment there  is  no  problem  whatsoever  with  your  saying  to  me,  "This 
has  been  going  on  forever.  Will  you  please,  Phil,  try  and  see  what 
you  can  do  about  just  getting  an  action  one  way  or  the  other?  In- 
dict him  or  don't  indict  him,  but  do  something." 

Senator  DeConcini.  Exactly. 

The  Chairman.  Right. 

Mr.  Heymann.  I  don't  have  any  problem  with  that. 

The  Chairman.  The  only  point  I  wish  to  make  is  that  there  is 
a  distinction,  it  seems  to  me,  between  a  U.S.  Senator  or  someone 
from  the  White  House  calling  up  and  saying,  "Please  don't  indict 
John  Doe,"  or  calling  up  and  saying,  "Please,  when  you  indict  John 
Doe,  indict  him  on  only  two  counts  instead  of  20  counts,"  or  "Please 
tell  me  where  you  are  precisely  in  the  investigation.  Who  have  you 
spoken  to?"  All  those  things,  in  my  view,  are  totally  out  of  bounds. 

Mr.  Heymann.  I  agree. 

The  Chairman.  I  have  never  in  21  years  ever  contacted  the  Jus- 
tice Department  on  an3rthing  that  I  am  aware  of  relating  to  any- 
body under  investigation.  But,  theoretically,  I  just  want  to  make 
the  distinction  here  between  the  role  of  the  Congress  and  this  com- 
mittee as  an  oversight  body  in  terms  of  whether  or  not  power  is 
being  abused.  Power  is  abused  on  occasion  when  individuals  are  ig- 
nored. That  is  an  abuse  of  power.  It  is  an  abuse  of  power  when 
someone  is  fingered,  everyone  knows  there  is  an  investigation,  and 
then  because  it  is  not  convenient  or  because  it  is  forgotten  or  be- 
cause it  just  doesn't  get  up  on  the  agenda,  that  person's  life  is  left 
out  there  to  atrophy. 

That  is  an  abuse  of  power,  in  my  view,  as  well  as  going  after 
someone  who  is  unjustifiably  targeted.  So  that  is  the  point.  And  I 
know  of  no  example.  I  am  not  raising  this  in  the  context  of  what 
I  think  the  separation  of  powers  requirements  are  under  our  sys- 
tem, it  is  not  inappropriate  for  this  committee  or  an  individual  Sen- 
ator to  insist  that  something  be  moved  on  and/or  an  explanation 
given.  Not  the  outcome,  how  to  move,  what  precisely  you  are  going 
to  do  or  not  do. 

At  any  rate,  I  yield  to  the  Senator  from  Pennsylvania. 

OPENING  STATEMENT  OF  SENATOR  SPECTER 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

Before  the  Senator  from  Arizona  leaves,  I  would  like  to  pick  up 
on  the  question  which  he  has  asked  and  which  the  chairman  has 
elaborated  upon  to  express  my  concern  about  the  issues  of  Senators 
calling  up  the  Department  of  Justice  and  your  making  policy  in 
this  confirmation  hearing.  I  have  the  utmost  confidence  in  the 
chairman  of  this  committee,  and  if  someone  had  asked  me  if  he 
called  up  the  Justice  Department  in  21  years,  I  would  have  ven- 
tured a  speculation  that  he  hadn't,  just  as  he  has  confirmed  it.  But 
what  I  would  like  to  see  done  is  to  have  a  Department  policy  in 
writing  on  this  subject. 
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Mr.  Heymann.  I  think  you  are  absolutely  right,  Senator  Specter, 
and  I  will  move  on  that  right  away. 

Senator  SPECTER.  This  is  the  lund  of  colloquy  which  can  lead  to 
a  great  many  requests  coming  in  to  Chairman  Biden  or  Senator 
DeConcini  or  any  of  the  rest  of  us,  and  you  start  to  get  to  some 
tough  lines  to  draw  when  you  pick  up  the  telephone  and  mcike  a 
call  to  the  Justice  Department.  And  I  think  that  is  something 
where  we  ought  to  have  the  rules  well  established  and  in  writing 
as  to  what  ought  to  be  done. 

The  Chairman.  I  think  that  is  a  good  suggestion  by  the  Senator 
from  Pennsylvania. 

Mr.  Heymann.  And  I  appreciate  your  suggestion,  Senator  Spec- 
ter, because  I  think  I  was  responding  too  quickly  on  the  questions 
of  delay.  I  think  we  have  to  look. 

Senator  Specter.  Because  it  may  be  that  the  chairman  would  be 
an  inappropriate  funnel  to  have  the  matters  go  through  to  make 
an  inquiry  as  to  delay  in  consultation  with  the  ranking  member, 
but  I  would  not  like  to  see  members  of  this  committee  or  Senators 
generally  picking  up  the  phone  and  bringing  up  cases. 

Some  of  us  may  know  something  about  a  specific  case,  but  that 
is  not  in  our  oversight  capacity.  That  is  something  that  ought  to 
be  very,  very  carefully  handled. 

Let  me  pursue,  as  I  had  intended  to  before  Senator  DeConcini's 
inquiry,  the  responses  you  gave  to  Senator  Grassley.  I  am  similarly 
concerned  about  the  White  House,  even  if  it  is  limited  to  the  coun- 
sel, cgdling  up  the  Justice  Department,  even  if  it  is  limited  to  the 
Attorney  General,  the  Deputy,  and  the  Associate  Attorney  General. 
I  am  also  concerned  about  your  statement  that  people  don't  make 
rules  for  the  President  and  the  Vice  President,  because  I  think  we 
have  to  make  rules  for  everybody. 

My  own  sense  is — and,  again,  I  would  like  to  see  something  in 
writing  on  Department  policy — that  any  contacts  other  than  the 
President  with  the  Attorney  General  would  raise  a  question  in  my 
mind.  There  are  a  lot  of  counsels  to  the  President,  and  there  are 
a  lot  of  inputs  to  counsels  to  the  President  from  the  White  House. 
I  wouldn't  feel  comfortable  in  having  the  counsel  to  the  President 
call  up  the  Deputy  Attorney  General,  your  position  if  confirmed, 
and  raise  some  sort  of  a  question. 

I  think  the  President  does  have  standing.  He  appoints  the  Attor- 
ney General,  and  he  can  fire  the  Attorney  General.  But  I  think 
even  if  it  is  the  President,  the  contacts  ought  to  be  preferably  non- 
existent, or  if  in  existence,  ought  to  be  in  a  very,  very  tightly  cir- 
cumscribed manner. 

I  was  a  district  attorney,  and  I  wouldn't  take  calls  from  anybody 
about  a  pending  case.  I  wasn't  appointed,  so  it  was  a  little  dif- 
ferent. 

Mr.  Heymann.  Senator  Specter,  I  agree  so  fully  with  what  you 
are  saying,  and  I  appreciate  so  much  your  pulling  me  back,  even 
on  the  questions  of  delay.  I  am  very  worried — nobody  worries  more 
about  White  House  contacts  and  congressional  contacts.  Senator 
Hatch  knows  what  difficulties  I  created  for  this  committee  even  on 
closed  cases,  and  those  are  much  less  serious  than  open  cases. 

If  I  may,  the  only  time — I  am  really  discussing  two  things.  I  am 
discussing  a  procedure  to  make  sure  that  people  don't  get  casual, 
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and  that  procedure  involves  the  White  House  counsel  and  a  hand- 
ful of  people.  When  you  get  to  substance,  I  don't  think  that  there 
ought  to  be — I  think  that  the  occasions  on  which  there  ought  to  be 
contact  on  an  active  case  between  the  White  House  and  the  Depart- 
ment of  Justice  are  extremely  rare.  But  if  I  may,  let  me  just  tell 
you  there  are  some  examples.  I  gave  one,  which  was  the  present 
investigation  in  Kuwait,  carried  out  by  FBI  people.  It  is  not  a  case. 
This  will  generally  be  investigations.  It  won't  be  cases. 

The  FBI  people  have  been  in  Kuwait  trjdng  to  fmd  out  whether 
Iraqi  agents  were  trying  to  kill  former  President  Bush 

Senator  Specter.  Mr.  Heymann,  that  is  more  than  an  investiga- 
tion. It  is  a  case.  It  is  a  potential  case. 

Mr.  Heymann.  If  you  like 

Senator  Specter.  It  is  a  potential  case  against  a  named  individ- 
ual. 

Mr.  Heymann.  I  have  no  objection.  If  we  should  call  it  a  case, 
let's  call  it  a  case.  But  the  information  they  get  is  obviously  of 
great  importance  to  the  foreign  policy  community  of  the  U.S.  Gov- 
ernment, too.  And  so  we  have  to  be  able  to  make  that  available  to 
the  National  Security  Council,  which  is  in  the  White  House. 

Similarly,  if  I  may  take  another  example.  Senator  Grassley  said 
really  I  think  you  ought  to  be  bringing  more  cases  with  regard  to 
a  particular  type  of  agricultural  shipment  to  Eastern  Europe.  That 
is  the  type  of  policy  issue  that  the  White  House  can  properly  raise. 
It  is  a  policy  matter.  And  it  remains  a  policy  matter  even  if  there 
is  a  case  of  no  particular  interest  to  them  that  may  be  pending.  Of- 
tentimes there  will  be  a  pending  case. 

Just  as  it  was  appropriate  for  Senator  Grassley  to  make  the  sug- 
gestion and  for  us  to  turn  it  down  if  we  disagree,  the  White  House 
can  make  policy  suggestions  about  litigation  strategy,  not  in  an  in- 
dividual case,  but  across  a  range  of  cases,  a  matter  of  policy,  and 
we  can  turn  it  down  if  we  disagree. 

Senator  Specter.  Well,  Mr.  Heymann,  I  don't  agree  with  that.  I 
do  not  agree  that  the  White  House  can  make  policy  recommenda- 
tions. That  is  too  broad.  I  think  you  have  to  specify  who  it  is  at 
the  White  House  who  has  the  standing  to  raise  the  issue  on  what 
kind  of  a  matter  and  with  whom. 

When  you  talk  about  national  security  matters  which  impact  on 
an  investigation  into  a  possible  assassination  of  President  Bush, 
the  Attorney  General  sits  on  the  National  Security  Council.  If 
somebody  has  something  to  say  to  the  Attorney  General,  there  is 
a  mechanism  in  place  for  that  to  be  done. 

But  when  you  talk  about  policy  of  the  Justice  Department  on  in- 
vestigations and  the  White  House  having  standing,  I  would  want 
to  know  precisely  who  can  raise  that  question.  And  I  would  not 
WEint  to  see  it  broadly  diffused. 

Mr.  Heymann.  I  don't  want  to  see  it  broadly  diffused  either.  Sen- 
ator. I  doubt  if  your  adamance  about  keeping  politics  away  from 
cases  and  investigations  is  very  different  from  mine.  I  have  a 
record  in  that  regard,  and  I  am  adamant  about  it.  Whether  it  is 
the  Congress  or  it  is  the  President,  I  want  no  politics  with  regard 
to  cases  and  investigations. 

Senator  Specter.  Mr.  Heymann,  there  are  occasions  when  some 
of  us  in  our  individual  capacities  may  know  something  about  a 
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case.  It  may  be  perfectly  within  our  rights  to  call  up  someone  in 
the  Justice  Department  and  to  make  an  inquiry  without  any  sug- 
gestion that  our  status  as  a  Member  of  the  Senate  has  any  special 
overtone. 

We  are  individuals  and  we  do  have  standing  without  any  sugges- 
tion of  political  impropriety,  but  I  would  like  to  see  you  give  us 
something  in  writing  on  the  subject  that  we  have  discussed  as 
raised  by  Senator  DeConcini,  the  chairman,  Senator  Biden,  and 
also  by  Senator  Grassley,  so  that  we  can  know  what  the  rules  are. 

It  may  be  that  there  may  be  an  appropriate  Senate  role  in  help- 
ing determine  the  rules,  or  maybe  there  isn't.  Maybe  it  is  solely  an 
executive  matter.  But  I  think  it  is  something  that  we  ought  to  see 
with  precision  and  in  writing. 

Mr.  Heymann.  I  think  you  are  absolutely  right,  and  I  am  glad 
to  be  doing  it  that  way  and  not  as  I  started  to  from  sitting  here 
durmg  questions  and  answers.  Thank  you,  Senator  Specter. 

The  Chairman.  If  the  Senator  will  yield  on  that  point  just  for  a 
moment? 

Senator  Specter.  I  do. 

The  Chairman.  This  issue  of  politics  in  setting  priorities  on 
broad-scale  types  of  cases  as  opposed  to  an  individual  case,  John 
Doe,  is  he  indicted,  what  did  you  indict  him  for,  when,  how,  why. 
Every  U.S.  attorney's  office  and  the  Attorneys  General  Office,  all 
appointed,  engage  in  politics.  They  make  political  judgments. 

For  example,  in  the  Southern  District  of  Florida,  they  sit  and  de- 
cide whether  or  not  they  are  going  to  prosecute  drug  cases  that 
have  more  or  less  than  1  kilo  in  question  because  of  resources 
available  to  them.  That  is  a  political  judgment.  That  should  not  be 
left  to  unelected  officials. 

Mr.  Heymann.  Many  times 

The  Chairman.  All  right?  So  if  the  President  wants  to  pick  up 
the  phone  and  say,  "I  disagree  with  that  policy  of  who  you  are 
going  after,"  that  is  the  President's  right  and,  I  would  argue,  obli- 
gation. 

If  I  want  to  pick  up  the  phone  and  tell  him  I  think  you  are  doing 
It  the  wrong  way,  not  case-specific  to  an  individual  defendant  but 
generic,  I  should.  I  have  more  of  a  right  to  do  it  than  you  do.  You 
are  elected  to  nothing.  You  are  appointed.  The  Attorney  General  is 
elected  to  nothing.  She  is  appointed.  The  President  is  elected.  I  am 
elected.  You  are  not  elected. 

Now,  if  you  ran  for  Attorney  General  and  you  were  elected  on 
your  own  right,  then  you  can  set  policy.  But  let's  not  get  carried 
away  here  about  politics.  If  it  is  case-specific  relating  to  an  individ- 
ual, that  is  one  thing.  If  it  is  a  policy  judgment  made  on  a  generic 
basis,  It  IS  quite  different.  The  last  administration  said  basically 
that  unless  there  was  $100,000  in  controversy,  we  couldn't  even  get 
to  the  case  in  S&L  fraud.  That  is  a  political  decision,  with  a  small 
p  .  Decisions  like  that  shouldn't  be  left  to  the  Attorney  General. 
If  I  don't  like  it,  I  am  going  to  call  the  President,  not  you.  And  I 
hope  the  hell  the  President  calls  you. 

I  don't  think  you  are  disagreeing  with  us,  but  let's  be  careful 
here  as  we  try  to  get  a  squeegie  out  here  and  clean  the  windshield 
that  we  make  sure  that  politics  in  the  broadest  sense  is  not  left  to 
unelected,  unresponsive  individuals.  You  work  for  the  President. 
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He  hires  you.  He  can  fire  you.  I  work  for  the  people  of  Delaware. 
They  hire  and  fire  me. 

Anyway,  I  thought  I  would  just  make  that  point.  And  I  still  like 
you.  I  mean,  it  has  nothing  to  do  with  that.  I  like  unelected  people. 
[Laughter.] 

Senator  Specter.  Well,  dangerous  as  it  may  be,  I  want  to  reg- 
ister a  dissent,  Mr.  Chairman. 

The  Chairman.  That  is  why  I  mentioned  it. 

Senator  Specter.  I  think  that  Senator  Biden,  as  chairman  of  this 
committee,  or  any  of  us  can  give  you  our  views  on  what  policy 
ought  to  be  and  try  to  influence  you,  and  I  have  a  long  list  of  ques- 
tions to  ask  you  on  the  Department's  operation,  because  you  are 
taking  on  a  very,  very  important  job,  perhaps  as  important  as  any 
in  the  Government,  because  the  Deputy  has  the  day-to-day  oper- 
ation of  the  Department. 

Senator  Biden  and  I  have  had  many  discussions  in  the  course  of 
the  past  12V2  years,  and  a  lot  of  them  on  long  train  rides.  We  com- 
mute to  the  same  area,  and  there  aren't  too  many  points  where  we 
disagree.  But  we  do  from  time  to  time,  and  when  we  have  disagree- 
ments, they  are  usually  doosies.  But  I  wouldn't  make  the  distinc- 
tion between  appointed  and  elected,  and  I  would  say  that  the  At- 
torney General  of  the  United  States  is  charged  with  the  respon- 
sibility to  carry  out  the  Federal  laws.  And  I  do  think  the  President 
has  powers  with  respect  to  the  policy,  which  is  an  obvious  state- 
ment. He  or  she  has  the  power  to  fire  him  or  her.  But  while  the 
Attorney  General  is  there,  I  think  the  Attorney  General  has  the  re- 
sponsibility to  carry  out  the  laws. 

The  Chairman.  If  the  Senator  will  yield  for  just  one  more  minute 
on  this?  In  response  to  him,  the  Attorney  General  has  the  respon- 
sibility to  carry  out  the  Federal  laws,  and  we  all  know  the  Attorney 
General  does  not  have  the  resources  to  carry  out  all  the  Federal 
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Case  in  point:  When  you  were  district  attorney— I  won't  say  you. 
When  the  U.S.  attorney  in  Philadelphia  does  not  have  the  re- 
sources to  prosecute  every  drug  case,  they  make  a  policy  decision 
whether  or  not  they  are  going  to  prosecute  someone  with  1  gram 
or  5  grams  of  cocaine  or  a  half  a  gram  of  cocaine.  They  set  prior- 
ities. 

This  is  about  priorities,  not  whether  or  not  they  are  going  to  en- 
force the  law,  but  which  laws  are  they  going  to  enforce  in  what 
order.  That  is  a  political  decision  in  the  broadest  sense  of  the  word, 
with  a  small  "p."  That  is  what  I  am  talking  about. 

The  fact  of  the  matter  is  there  aren't  enough  prosecutors  to  go 
after  every  S&L  case.  The  FBI  has  testified  that  they  would  need 
a  thousand  more  people  to  do  that  job.  They  don't  have  a  thousand 
more  people  because  you  and  I  can't  convince  this  body  to  give 
them  a  thousand  more  people.  So,  in  the  meantime,  they  then 
make  judgments.  They  say,  OK,  we  are  going  to  focus  on  people 
who  we  think  defrauded  the  Government  of  $1  million,  and  then 
we  are  going  to  move  to  people  of  $150,000,  or  whatever  the  num- 

ber  is. 

So  it  is  not  a  question  of  whether  or  not  you  enforce  the  Federal 
laws.  It  is  a  question  of  priorities,  and  political  decisions  are  made 
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within  the  context  of  the  limited  budgets  you  have  as  to  what  vou 
do  first.  "^ 

We  have  had  major  discussions  here  when  you  were  head  of  the 
Cnmmal  Division  before.  Should  we,  for  example,  focus  on  white- 
collar  crime  or  violent  crime?  You  can't  do  both  equally.  Ain't  pos- 
sible. There  are  three  felonies  committed  for  every  single  police  of- 
ficer that  exists  in  the  United  States  of  America.  Do  them  all  at 
once.  You  can't.  That  is  a  political  decision  and  a  decision  that 
unelected  officials  should  not  make. 
Anyway,  thank  you. 

Senator  Specter.  I  don't  disagree  with  what  Senator  Biden  the 
chairman,  has  said,  Mr.  Heymann,  about  the  priorities.  They  have 
to  be  determined.  But  it  is  not  up  to  me  as  the  Senator  from  Penn- 
sylvania to  call  up  the  U.S.  attorney  in  the  Eastern  District  and 
^ve  him  ideas  for  policy.  And  we  really  need  to  focus— and  I  think 
this  has  been  a  very  useful  discussion,  perhaps  as  useful  as  any 
that  I  have  heard  in  a  confirmation  hearing  for  an  Attorney  Gen- 
eral or  a  Deputy  Attorney  General.  We  have  some  in  Supreme 
Court  nominees  which  may  be  more  important,  or  perhaps  not.  But 
1  think  we  need  to  focus  on  the  relative  authority,  and  we  have 
great  confidence  in  our  President.  He  is  elected,  he  or  she  is  elect- 
ed. But  when  we  take  it  beyond  the  Attorney  General,  I  think  we 
get  into  very,  very  deep  waters,  and  I  believe  we  would  be  well  ad- 
vised to  think  about  it  at  some  length,  and  you  can  be  assured  that 

benator  Biden  and  I 

The  Chairman.  On  that  I  agree  completely. 

Senator  Specter  [continuing],  will  talk  about  it  a  lot  more.  Sen- 
ator Cohen  and  others,  and  try  to  reduce  something  to  writing  And 
I  am  not  suggesting  you  are  going  to  get  all  that  done  between  now 
and  the  time  the  committee  votes  on  you  or  the  time  your  name 
comes  up  But  on  the  fundamental  question  of  who  at  the  White 
House  calls  who  at  Justice,  I  would  like  to  see  that  in  writing 
Thank  you,  Mr.  Chairman. 

The  Chairman.  Our  colleague  from  Maine  has  suffered  through 
this,  and  our  witness  has  enjoyed  it.  I  have  found  witnesses  in  con- 
tirmation  hearings  always  Hke  to  see  Senators  debate  because  it 
means  they  are  not  answering  questions. 
Mr.  Heymann.  You  saw  that? 

The  Chairman.  I  did,  I  did.  But  I  thank  you  very  much.  It  is  a 
very  difficult  area,  as  I  said.  I  always  err  on  not  inquiring,  whether 
It  is  Justice  or  Commerce  or  any  other  place.  But  I  do  think  it  is 
very  important  we  not  set  down  rules  that,  in  fact,  essentially  take 
the  electoral  process  out  of  the  mix  on  policy  issues.  And  I  don't 
think  you  think  that  either. 

With  that,  we  will  come  back,  and  our  second  questioner  will  be 
the  Senator  from  Maine,  in  all  probability,  and  the  Senator  from 
California,  if  she  is  the  first  one  back,  will  begin  the  questioning 
when  we  return. 

I  thank  you.  We  will  recess  now  until  2:30 
Mr.  Heymann.  Thank  you,  Senator. 

[hereupon  at  12:34  p.m.,  the  committee  recessed,  to  reconvene 
at  2:30  p.m.,  this  same  day.] 
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AFTERNOON  SESSION 

The  Chairman.  The  hearing  will  come  to  order. 
I  think  our  next  questioner  was  Senator  Simon. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  Simon.  Thank  you,  Mr.  Chairman.  We  welcome  you 
here,  Mr.  Hejrmann. 

First,  I  notice  that  you  strayed  from  your  prepared  statement 
slightly.  Your  prepared  statement  said,  "I  have  not  made  a  secret 
of  the  fact  that  I  was  extremely  happy  to  have  been  nominated," 
and  in  your  oral  statement  you  said,  "I  have  not  made  a  secret  of 
the  fact  that  I  am  extremely  happy."  What  has  changed  your  mood? 
[Laughter.] 

Mr.  Heymann.  I  think.  Senator,  it  was  largely  the  warmth  of  the 
welcome  from  this  committee. 

Senator  SiMON.  You  are  a  diplomat.  You  should  be  in  the  Depart- 
ment of  State  rather  than  the  Justice  Department,  clearly. 

Let  me  just  touch  on  a  few  things  because  most  of  the  areas  have 
already  been  covered,  and  I  hope  to  use  less  than  my  15  minutes. 

First,  you  talked  about  police  being  on  the  beat.  I  spent  part  of 
Sunday  afternoon  in  an  area  in  Chicago  called  North  Lawndale, 
which  is  not  like  Lawndale  as  my  colleague.  Senator  Carol 
Moseley-Braun,  can  tell  you.  It  sounds  like  a  very  pleasant  area. 
It  is  a  grim  area  of  Chicago.  They  now  have  cops  on  the  beat  walk- 
ing around  in  pairs,  and  it  has  made  a  real  difference  in  that  com- 
munity. I  just  want  to  underscore  that. 

We  have  also  been  talking  about  violence,  and  I  would  like  you 
and  Ann  Bingaman,  assuming  she  is  confirmed — I  am  sure  she  will 
be — to  head  the  Antitrust  Division,  to  take  a  look  at  whether  the 
television  industry  can  get  together  and  establish  standards  on  vio- 
lence. We  made  a  3-year  exemption.  That  expires  at  the  end  of  this 
year.  It  is  a  somewhat  technical  area  where  the  law  is  not  very 
clear,  at  least  not  to  us.  And  if  we  can  resolve  the  problem  just 
with  an  Attorney  Greneral's  opinion,  that  is  ideal.  If  it  takes  some- 
thing more,  then  we  will  have  to  do  more. 

Let  me  just  quote  from  a  report  that  was  published  in  the  Amer- 
ican Medical  Association  Journal  in  June  of  last  year,  research 
done  by  the  University  of  Washington.  The  article  says: 

Long-term  childhood  exposure  to  television  is  a  causal  factor  behind  approxi- 
mately 10,000  homicides  annually.  If,  hjrpothetically,  television  technology  had 
never  been  developed,  there  would  be  10,000  fewer  homicides  each  year  in  the  Unit- 
ed States,  70,000  fewer  rapes,  and  700,000  fewer  injurious  assaults. 

That  is  a  very  powerful  set  of  statistics.  Even  if  you  cut  that  in 
half  or  cut  it  by  90  percent,  it  is  still  a  very  powerful  statistic.  I 
am  pleased  the  industry  is  starting  to  move  in  the  right  direction. 
We  are  going  to  have  a  meeting  August  2  in  Los  Angeles  called  by 
the  broadcasters  and  cable,  and  the  movie  industry  is  going  to  be 
attending.  I  hope  we  make  some  progress. 

There  has  been  some  discussion  of  the  death  penalty.  The  death 
penalty — it  seems  to  me  the  evidence  is  overwhelming — is  a  pun- 
ishment we  reserve  for  people  of  modest  means.  If  you  have  enough 
money  and  hire  the  best  attorneys,  you  never  get  the  death  pen- 
alty. 
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money  and  hire  the  best  attorneys,  you  never  get  the  death  pen- 
alty. 

What  would  be  your  reaction,  even  though  you  favor  capital  pun- 
ishment, to  some  kind  of  a  review  process  to  make  sure  that  there 
is  adequate  counsel  in  the  case  of  capital  punishment?  There  was 
an  article  in  the  Stanford  Law  Review  suggesting  that  in  a  high 
percentage  of  cases  where  people  had  been  executed,  there  was  not 
adequate  counsel.  Give  me  your  reaction. 

Mr.  Heymann.  Senator,  I  am  very  much  in  favor  of  that.  I  have 
taken  part  in  supervising  a  very  careful  review  in  a  southern  State 
of  the  representation  in  capital  cases,  and  representation  is  very, 
very  inadequate  in  many  cases. 

I  don't  think  there  is  a  respectable  prosecutor  in  the  country  who 
wants  a  capital  sentence  unaccompanied  by  a  vigorous,  competent, 
determined  defense.  They  want  to  win,  but  they  don't  want  to  win 
a  capital  case,  no  prosecutor  wants  to  win  a  capital  case  because 
the  defense  has  been  inadequate.  That  is  nightmare.  That  is  not 
something  you  look  forward  to. 

Senator  SiMON.  I  appreciate  that  answer. 

An  area  that  I  would  ask  you  to  take  a  look  at  is  DNA  standards. 
I  held  the  first  hearings  in  Congress  on  DNA.  We  got  the  first  ap- 
propriations for  the  FBI.  We  are  now  at  a  point  where  standards 
need  to  be  established.  Just  as  with  fingerprints  there  are  estab- 
lished st£indards,  and  we  need  to  establish  those  standards  on 
DNA. 

There  are  those  who  say  the  FBI  is  the  right  agency  to  do  that. 
The  Defense  Lawyers  Association  says  it  should  be  HHS  or  some 
outside  agency.  I  frankly  don't  care.  I  trust  either  agency.  But  I 
think  this  is  an  area  where  someone  has  to  look  at  it,  a  decision 
has  to  be  made,  and  we  need  to  establish  the  standards. 

Mr.  Heymann.  Yes,  Senator. 

Senator  SiMON.  Could  you  get  back  to  me? 

Mr.  Heymann.  It  would  be  a  pleasure  to  get  back  to  you.  I  would 
want  to  check  on  exactly  where  we  are  on  establishing  standards, 
but  I  agree  with  you  that  it  is  a  subject  where  we  need  standards. 
It  is  a  complicated,  complicated  subject  and  a  very  important  foren- 
sic technique.  We  ought  to  have  standards. 

Senator  SiMON.  I  could  not  agree  more.  It  is  a  very  valuable  tool, 
both  to  convict  and  prove  innocence.  But  standards  need  to  be  es- 
tablished. 

Then,  finally,  I  appreciate  your  response  to  an  earlier  question 
that  we  rely  more  heavily  on  the  Sentencing  Commission  and  that 
we  review  the  whole  question  of  where  we  have  mandatory  sen- 
tences. 

Just  a  few  statistics:  In  1970,  we  had  134  prisoners  per  100,000 
population.  Today  we  are  at  455.  I  believe  the  State  of  California 
may  be  above  600  right  now.  The  second  highest  nation  is  South 
Africa,  311.  Canada  has  109. 

We  thought  we  were  going  to  solve  the  crime  problem  or  reduce 
the  crime  problem  by  imprisoning  people,  and  it  simply  hasn't 
worked. 

Now,  there  is  no  question  we  ought  to  be  imprisoning  career 
criminals.  We  ought  to  be  imprisoning  people  who  are  a  threat  to 
society.  But  we  ought  to  also  be  looking  at  alternatives  and  review- 
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ing  mandatory  minimum  sentences  where  the  evidence  is,  I  think, 
fairly  substantial  that  mandatory  minimum  sentences  sometimes 
do  a  great  injustice  and  are  counterproductive.  I  am  lobbying  you 
on  that  one. 

Then  one  final  area,  we  mentioned  gun  legislation.  This  tech- 
nically is  not  part  of  the  Justice  Department,  but  the  whole  ques- 
tion of  how  you  become  a  gun  dealer  is  important.  The  Washington 
Post  had  an  article  that  in  Detroit  about  a  dozen  gun  dealers  were 
involved  in  the  sale  of  some  2,000  guns  to  criminals.  It  is  an  ex- 
tremely easy  thing  to  become  a  gun  dealer.  You  send  in  $30,  fill 
out  a  very  simple  form,  and  you  are  a  gun  dealer  for  3  years.  You 
can  sell  them  out  of  the  back  of  your  car.  You  can  sell  them  any- 
where. We  clearly  have  to  do  better.  So  as  you  review  gun  legisla- 
tion, this  is  an  area  that  you  ought  to  look  at,  too. 

Beyond  that,  I  have  no  questions,  and  I  welcome  you.  I  think  you 
are  going  to  do  a  very  effective  job  for  the  Justice  Department  and 
for  the  Nation. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Brown.  Senator  Cohen,  if  not  Senator  Brown. 

Senator  Brown.  I  would  love  to  go  ahead,  but  I  think  Senator 
Cohen  was  here  before  me. 

The  Chairman.  Senator  Cohen. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  I  thank  Senator  Brown  for  yielding,  when  he  had 
to.  [Laughter.] 

No;  thank  you  very  much. 

Attorney  General  Reno  has  testified  before  the  committee  that 
she  would  like  to  see  violent  criminals  taken  off  the  street  and  put 
in  prison  behind  bars.  Do  you  agree  with  that  general  proposition? 

Mr.  Heymann.  Absolutely,  Senator  Cohen. 

Senator  Cohen.  I  want  to  give  you  a  profile  of  someone  and  ask 
you  for  your  opinion  about  this  profile.  The  person  had  been  ar- 
rested for  theft,  possession  of  a  deadly  weapon,  rape,  assault  with 
a  deadly  weapon,  robbery,  possession  of  a  prohibited  weapon,  de- 
struction of  movable  property,  simple  assault,  assault  on  a  police 
officer,  a  holdup,  violation  of  the  National  Firearms  Act,  robbery, 
assault  with  a  deadly  weapon,  possession  of  a  deadly  weapon,  pos- 
session of  drug  paraphernalia,  possession  of  unregistered  firearms, 
homicide,  assault  with  a  deadly  weapon,  unauthorized  use  of  a  ve- 
hicle, carrying  a  dangerous  weapon,  assault  with  intent  to  kill,  as- 
sault on  a  police  officer,  escape  from  prison,  and  possession  of  a 
sawed-off  shotgun,  and  armed  robbery. 

Does  that  match  a  profile  of  someone  who  should  be  taken  off  the 
streets? 

Mr.  Heymann.  Yes,  sir. 

Senator  Cohen.  I  ask  you  this  question  because  I  just  recently 
acquired  a  copy  of  the  book  that  you  edited,  "Assault  with  a  Deadly 
Weapon."  The  profile  is  of  Mr.  John  Allen,  who  I  think  would  qual- 
ify as  a  career  criminal.  Yet  in  this  book,  in  the  preface  that  I  read, 
you  are  fairly  complimentary  of  this  person  as  a  human  being.  I 
think  you  even  said,  "I  wanted  to  do  everything  I  could  to  keep  him 
out  of  prison." 
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Mr.  Heymann.  I  was  his  defense  attorney,  Senator. 

Senator  COHEN.  If  you  were  a  prosecutor,  you  would  want  to  put 
him  behind  bars? 

Mr.  Heymann.  Absolutely. 

He  is  the  person  to  whom  I  was  referring  earlier,  who  is  now 
dead.  Senator.  But  if  I  were  a  prosecutor,  I  would  want  to  put  him 
behind  bars.  You  are  tearing  away  at  a  friendship.  If  I  were  a  pros- 
ecutor, I  wouldn't  want  to  handle  the  case  myself.  But  if  I  were  a 
prosecutor  and  I  didn't  know  the  man,  or  if  I  knew  about  him,  I 
would  want  to  put  him  behind  bars. 

Senator  COHEN.  The  friendship  came  after  the  commission  of  all 
the  crimes;  is  that  not  true? 

Mr.  Heymann.  It  grew  out  of  representing  him  as  a  defense  at- 
torney. 

Senator  COHEN.  Right.  I  must  tell  you  I  was  somewhat  surprised 
by  the  glowing  terms  in  which  you  described  him.  I  didn't  see  any 
condemnation  of  any  aspect  of  the  crimes  that  he  committed  but, 
rather,  statements  such  as: 

What  is  left,  then,  is  John's  world  as  he  sees  it.  The  crimes,  the  prisons,  the  rela- 
tionship with  the  police  are  part  of  a  well-organized  world  view  that  includes  much 
else,  the  meaning  of  family,  the  requirements  of  self-respect,  the  roles  of  love  and 
jealousy. 

It  was  all  quite  laudatory  of  him  as  an  individual,  and  I  didn't 
see  any  reference  to  condemning  the  acts  of  violence  that  he  per- 
petrated on  quite  a  number  of  people. 

Mr.  Heymann.  Senator,  what  you  were  reading  was  a  description 
of  the  book.  The  book  is 

Senator  COHEN.  No;  I  am  reading  your  description  of  him. 

Mr.  Heymann.  Well,  I  thought  as  you  read  it  that  it  was  a  de- 
scription of  what  the  reader  will  get  when  the  reader  reads  the 
book,  which  is  a  world  through  his  view,  a  world  through  his  eyes. 
If  I  am  wrong,  I  apologize. 

Senator  Cohen.  OK;  let's  assume  that  we  have  a  similar  case 
that  comes  to  the  Justice  Department  and  we  have  a  person  that 
fits  that  particular  profile. 

Mr.  Heymann.  I  would  want  to  lock  him  up  for  a  long  time.  Sen- 
ator. 

Senator  COHEN.  The  mother  says  he  is  loyal  to  his  friends,  he  is 
generous  to  his  family,  he  has  these  core  values,  he  has  had  a 
rough  life,  no  father,  and  a  variety  of  other  problems.  You  would 
say,  "Too  bad?" 

Mr.  Heymann.  Absolutely,  Senator.  And  I  have  had  a  view  on 
that  for  a  long  time,  since  I  first  met  John  Allen. 

He  was  a  dangerous  man,  and  he  had  to  be  locked  up  as  a  dan- 
gerous man.  That,  however,  doesn't  mean  that  you  couldn't  think 
about  and  even  understand  how  he  got  there,  and  think  about 
ways  that  you  can  prevent  other  people  from  becoming  the  same. 

But  if  I  had  to  deal  with  him,  he  was  a  dangerous  man  and  I 
would  lock  him  up. 

Senator  Cohen.  It  comes  back  to  the  point,  I  think,  that  all  of 
us  are  confronted  with.  How  do  we  deal  with  those  who  grow  up 
with  the  kind  of  values  or  lack  of  values  that  we  think  ought  to 
be  established? 
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Senator  Kennedy  pointed  out  earlier  that  studies  have  been  done 
that  say  many  of  the  people  who  we  are  talking  about  don't  have 
fathers,  and  that  may  be  a  very  large  contributory  factor.  The  fam- 
ily unit  does  not  exist.  In  addition  they  don't  have  economic  oppor- 
tunities. 

So  we  are  faced  with  a  whole  generation  of  people  who  now  find 
themselves  in  that  position,  and  so  we  have  to  deal  with  that  ele- 
ment, and  we  have  to  deal  with  the  underlying  social  causes  at  the 
same  time. 

Mr.  Heymann.  Absolutely. 

Senator  Cohen.  But  you  would  agree  that  those  who  have 
reached  the  point  not  entirely  through  their  own  fault,  nonetheless 
have  to  be  put  away? 

Mr.  Heymann.  Yes. 

Senator  Cohen.  They  have  to  be  put  behind  bars? 

Mr.  Heymann.  Yes. 

Senator  Cohen.  And  those  that  we  hope  to  save  in  the  future, 
we  have  got  to  start  dealing  with  the  underlying  causes? 

Mr.  Heymann.  At  3  years,  4  years,  5  years,  not  at  the  age  of  21, 
yes. 

Senator  Cohen.  Prior  to  birth  perhaps,  right? 

Mr.  Heymann.  Yes. 

Senator  Cohen.  With  prenatal  care  and 

Mr.  Heymann.  Yes,  and  once  they  are  there,  they  are  dangerous 
and  they  have  to  be  locked  up,  Senator. 

Senator  Cohen.  Fair  enough. 

I  wasn't  clear  from  your  response  to  Senator  Simon.  Do  you  favor 
the  death  penalty  or  oppose  it? 

Mr.  Heymann.  I  favor  the  death  penalty  in  appropriate  cases, 
that  being  very  heinous  crimes. 

Senator  COHEN.  OK;  are  you  familiar  with  the  Supreme  Court 
decisions  in  McCleskey  v.  Kemp? 

Mr.  Heymann.  Yes,  sir. 

Senator  Cohen.  The  Georgia  death  penalty  law  was  upheld  de- 
spite the  statistical  evidence  that  showed  that  defendants  convicted 
of  killing  whites  are  11  times  more  likely  to  be  sentenced  to  death 
than  those  who  kill  blacks  and  other  minorities,  and  the  discrep- 
ancy is  a  lot  higher  when  the  killer  is  black  and  the  victim  is 
white.  You  are  aware  of  that  court  decision? 

Mr.  Heymann.  Yes,  sir. 

Senator  COHEN.  Some  in  Congress  would  impose  a  racially  dis- 
proportionate pattern  test  where  you  have  these  death  sentences. 
What  is  your  view?  What  would  you  advice  Attorney  General  Reno, 
if  such  a  law  were  proposed  and  were  to  pass,  as  to  whether  or  not 
the  Attorney  General  should  support  such  a  provision? 

Mr.  Heymann.  Senator,  I  testified  a  little  earlier  that  I  can't  at 
the  moment  quite  imagine  how  it  would  work.  I  think  it  is  very  se- 
rious that  African-Americans  as  victims  are  taken  considerably  less 
seriously  by  juries,  and  I  think  it  is  a  general — I  don't  think  it  is 
just  Georgia.  McCleskey  took  place  in  Georgia.  I  think  it  is  a  gen- 
eral thing. 

I  think  that  is  a  very  serious  problem  that  we  have  to  take,  we 
have  to  find  a  way  of  dealing  with.  But  I  am  not  at  all  sure  that 
it  can  be  done  by  demanding  that  more  African-Americans,  more 
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black  Americans,  be  sentenced  to  death  in  order  to  even  up  the 
count  with  regard  to  victims,  I  am  sorry.  Let  me  state  that  again. 

Senator  Cohen.  I  think  you  had  better  rephrase  that. 

Mr.  Heymann.  Yes;  most  homicides  by  African-Americans  are  of 
African-Americans.  Most  homicides  of  every  group  are  of  other 
members  of  the  same  group.  It  is  not  an  answer  to  the  McCleskey 
problem  to  say  that  because 

Senator  COHEN.  The  problem  is  that  if  you  kill  a  white,  you  are 
11  times  more  likely  to  get  the  death  sentence  than  if  you  kill  a 
black. 

Mr.  Heymann.  And  there  is  no  easy  way  to  figure  out  how  to  re- 
solve that  other  than  to  prevent  it  in  advance.  There  is  no  easy 
way  to  deal  with  the  statistics. 

Senator  Cohen.  So  you  would  advise  Attorney  General  Reno  to 
do  what?  Come  out  in  opposition? 

Mr.  Heymann.  I  would  have  to  see  what  the  proposal  is,  but  I 
don't  quite  know  how  the  proposal  would  read. 

Senator  Cohen.  It  is  a  little  bit  unfair  of  me  to  ask  you  this,  so 
I  will  have  to  submit  the  legislation  to  you  and  ask  you  to  look  at 
it  at  that  time. 

Mr.  Heymann.  Yes. 

Senator  Cohen.  Watergate  tapes  are  in  the  news  today,  and,  of 
course,  they  dealt  with  covert  activities  on  a  domestic  level.  But  we 
also  have  to  deal  with  covert  action  on  an  international  level,  and 
the  fact  is  that  a  President  has  the  option  to  pursue  a  covert  action 
in  order  to  pursue  a  legitimate  foreign  policy  goal. 

Now,  a  law  was  passed  back  in  1980  that  said  in  almost  every 
instance — and  I  think  the  chairman  of  the  committee  was  then  a 
member  of  the  Senate  Intelligence  Committee — the  President  must 
give  advance  notice  to  the  key  Members  of  Congress,  namely,  the 
so-called  Big  8,  or  at  least  the  head  of  the  Senate  and  House  Intel- 
ligence Committees  and  the  ranking  members.  He  must  give  ad- 
vance notice  except  in  those  extraordinary  cases  where  the  Presi- 
dent must  then  give  timely  notification. 

The  Justice  Department  has  interpreted  that  phrase,  "timely  no- 
tification," to  mean  whatever  the  President  says:  a  day,  a  week,  a 
month,  a  year.  There  is  no  limitation  in  terms  of  when  the  Presi- 
dent has  to  notify  key  members  of  the  intelligence  community  or 
the  leadership  of  that  covert  activity. 

What  is  your  reaction  to  such  an  interpretation? 

Mr.  Heymann.  Senator,  I  think  that  the  Justice  Department  is 
at  the  moment  looking  at  that  very  question,  and  I  haven't  read 
what  we  or  they  are  coming  up  with.  I  have  no  doubt  of  the  impor- 
tance of  the  Senate  in  questions  that  bear  on  war  and  peace. 

Senator  Cohen.  I  hope  you  will  take  a  look  at  that  particular 
opinion. 

Mr.  Heymann.  I  actually  have  a  document  on  it  sitting  in  my  of- 
fice waiting  to  be  looked  at. 

Senator  Cohen.  If  you  would  because,  if  that  is  going  to  be  the 
interpretation,  I  think  it  is  one  that  is  fraught  with  danger  for  the 
President  to  withhold  notice  until  such  time  as  he  or  she  feels  that 
is  in  the  interest  of  Congress  to  know  about  it. 

What  is  your  opinion  about  independent  counsel?  Do  you  favor 
reauthorizing  the  law? 
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Mr.  Heymann.  I  definitely  favor  it,  Senator  Cohen.  I  think  it 
served  the  country  very  well.  It  really  is  an  imposition  on  the  peo- 
ple who  are  covered  by  it,  the  50  or  more.  But  it  is  an  imposition 
that  results  in  the  Nation  as  a  whole  feeling  confidence  that  its 
highest  executive  officials  are  not  favored.  And  that  is  good  for  the 
country;  it  is  good  for  an  administration. 

Senator  COHEN.  Thank  you  very  much.  We  will  have  an  oppor- 
tunity to  perhaps  get  more  information  on  that  as  the  legislation 
works  its  way  through  the  House  and  Senate. 

Attorney  General  Reno  indicated  during  her  confirmation  hear- 
ings that  one  of  the  possible  solutions  to  the  problem  that  we  are 
contending  with,  as  far  as  habeas  corpus  reform  is  concerned,  is  to 
make  sure  there  is  a  pool  of  competent  defense  counsels.  Do  you 
share  that  view? 

Mr.  Heymann.  I  do. 

Senator  Cohen.  Let  me  just  tell  you  that,  notwithstanding  the 
creation  of  a  pool  of  competent  defense  counsels,  one  of  the  first 
things  that  anyone  convicted  of  a  crime  will  do  is  to  file  a  com- 
plaint against  the  attorney  for  incompetent  counsel. 

Mr.  Heymann.  I  believe  that,  too. 

Senator  Cohen.  You  believe  that,  too. 

Mr.  Heymann.  Yes. 

Senator  COHEN.  So  the  mere  creation  of  a  pool  of  competent 
counsels  is  really  not  going  to  deal  with  the  fundamental  problem 
we  have  of  how  to  reconcile  the  need  to  assure  that  justice  is  being 
done  and  not  delayed  interminably,  because  there  will  be,  in  fact, 
challenges  to  the  competency  of  that  counsel  on  practically  each 
and  every  occasion.  It  is  the  first  petition  that  is  filed  once  your 
former  client  has  hit  the  prison. 

Mr.  Heymann.  It  will  leave  a  procedural  problem,  but  it  will 
make  you  and  I  feel  a  lot  more  comfortable.  Senator  Cohen,  if  there 
are  competent  counsel. 

Senator  Cohen.  Earlier  today  someone  was  talking  about  man- 
datory sentencing.  I  think  Senator  Simon  mentioned  this  again  just 
a  few  moments  ago. 

I  have  mentioned  Senator  Moynihan's  article  before.  In  addition 
to  promoting  your  book,  or  the  one  you  edited,  I  will  promote  Sen- 
ator Moynihan's  as  well.  He  wrote  an  article  called  "Defining  Devi- 
ancy  Down."  In  this  article,  he  points  out  that  what  we  once  con- 
sidered to  be  deviant  or  unacceptable  behavior  is  now  treated  ei- 
ther with  indifference  or  resignation.  And  he  went  on  to  point  out 
that  the  St.  Valentine's  Day  Massacre,  I  think,  involved  three 
members  of  one  organized  crime  group  who  killed  four  others,  or 
four  who  killed  three.  I  am  not  quite  sure  of  the  ratio — but  it  man- 
aged to  make  worldwide  news. 

That  particular  type  of  massacre  today  might  end  up  on  page  2 — 
I  am  exaggerating  slightly — of  the  Metro  Section  of  the  Post. 

The  Chairman.  If  the  Senator  would  yield,  it  ended  up  on  page 
17  on  St.  Valentine's  Day  in  the  New  York  Times,  where  there 
were  13  family  members  killed,  including  2  infants. 

Senator  COHEN.  It  makes  Senator  Moynihan's  point  about  what 
we  have  done  as  far  as  defining  deviancy  down. 

I  think  you  also  touched  upon  this.  We  are  facing  a  serious  crisis 
of  how  we  handle  crime.  People  are  outraged.  They  don't  feel  safe 
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in  their  homes  or  on  their  streets.  I  just  learned  today,  for  example, 
that  Senator  D'Amato's  son  was  assaulted  over  the  weekend  as  he 
was  going  back  to  his  college  campus.  He  managed  to  survive  with 
no  serious  long-term  damage. 

But,  again,  people  are  outraged  that  we  have  lost  control  of  our 
streets,  and  that  outrage,  I  think,  has  helped  give  rise  to  the  call 
for  mandatory  penalties,  because  the  people  no  longer  trust  the 
courts  to  impose  the  kind  of  tough  penalties  they  want  to  see. 

Now,  most  prosecutors,  I  think  it  is  fair  to  say,  and  most  courts, 
don't  like  mandatory  sentencing.  It  takes  away  their  flexibility.  I 
am  told  that  Federal  judges  in  the  Southern  District  of  New  York 
have  refused  to  consider  drug  cases  because  they  oppose  mandatory 
sentencing. 

I  don't  know  what  your  reaction  to  that  is,  but,  if  I  had  a  court 
who  refused  to  consider  a  case  because  Congress  had  imposed  a 
mandatory  sentence,  I  would  seriously  consider  having  impeach- 
ment proceedings.  If  that  is  a  law  that  Congress  has  mandated, 
Federal  judges  who  are  saying,  "We  don't  like  the  mandatory  provi- 
sion," should  undertake  to  come  before  the  committee  and  say, 
"Chairman  Biden,  Senator  Cohen,  and  other  members,  we  think  it 
IS  too  harsh,  it  is  inflexible,  it  is  imposing  penalties  upon  people  we 
don't  think  belong  in  prison."  To  simply  say,  "We  are  not  going  to 
consider  these  cases,"  seems  to  me  to  be  inconsistent  with  the  posi- 
tion they  currently  hold. 

I  niight  be  in  error  as  far  as  being  informed  of  what  their  atti- 
tude is,  but  it  seems  to  me  that  the  Justice  Department  should  look 
into  this  and  certainly  bring  some  suggestion  before  the  Congress 
if  that  proves  to  be  the  case.  Would  you  agree  with  that? 

Mr.  Heymann.  Senator,  the  two  judges  are,  I  think,  both  on  sen- 
ior status,  which  gives  them  some  option  to  choose  when  they  will 
sit  and  when  they  don't  sit  that  no  other  judge  has. 

Senator  Cohen.  And  if  they  choose  not  to  sit  because  of  the  man- 
datory provision? 

Mr.  Heymann.  I  am  not  saying  it  is  right,  but  what  I  am  saying 
IS  that  it  is  not  a  case  in  which  a  judge  has  said,  "I  will  decide 
what  cases  I  will  sit  in  or  not."  I  believe  they  are  both  in  senior 
status. 

Senator  COHEN.  Thank  you  for  that  clarification. 

Mr.  Chairman,  my  time  has  expired.  Thank  you  very  much 

The  Chairman.  Thank  you.  Senator. 

I  had  the  great  honor  of  speaking  at  the  third  circuit  judicial  con- 
ference, and  they  are  in  the  second  circuit.  But  there  were  two 
judges  on  senior  status,  and  under  the  senior  status  provisions, 
they  don't  have  to  hear  any  cases,  so  they  can  choose  which  cases 
they  accept. 

I  made  the  same  statement  to  700  judges  and  lawyers  assembled 
as  the  Senator  from  Maine  just  made,  because  it  would  be,  I  be- 
lieve, at  least  theoretically,  an  impeachable  offense  not  to  handle 
cases.  But  they  are  in  a  unique  status  in  that  they  are  essentially 
retired  and  can  pick  and  choose  what  cases  they  wish  to  take.  But 
they  did  say  that. 

Senator  Feinstein. 
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OPENING  STATEMENT  OF  SENATOR  FEINSTEIN 

Senator  FEINSTEIN.  Thank  you,  Mr.  Chairman. 

Mr.  Heymann,  I  would  like  to  begin  by  associating  myself  with 
Senator  DeConcini's  questions  of  this  morning,  particularly  in  ref- 
erence to  the  budget  items  for  the  law  enforcement  departments. 
I  am  also  on  the  Appropriations  Committee,  and  I  was  very  sur- 
prised to  hear  him  say  that  they  were  cut.  I  would  like  to  be  in- 
formed, if  you  wouldn't  mind,  if  that,  in  fact,  is  the  case  because 
this  is  sure  not  the  time  to  do  it. 

Also,  my  interest  is  really  about  the  streets,  and  since  you  are 
going  to  be  the  major  law  enforcement  person  in  that  Department 
in  terms  of  line  supervision,  I  have  read  your  remarks  and  I  know 
they  are  quite  general  on  a  number  of  subjects.  So  I  would  like  to 
ask  you  five  specific  questions,  if  I  might. 

The  first  is:  In  my  view,  the  appointment  of  a  drug  czar  is  not 
going  to  change  anything,  and  I  think  maybe  we  have  gotten  into 
this  nice  wording  of  drug  czars  as  solutions  to  problems.  But  let  me 
ask  you  a  specific  question  on  drugs.  What  specific  initiatives 
would  you  propose  to  combat  the  escalating  violence  of  drugs  on 
our  streets? 

Mr.  Heymann.  Senator  Feinstein,  if  I  may  begin  just  by  saying 
that  I  don't  know  whether  a  drug  czar  in  general  makes  much  dif- 
ference or  not.  I  know  Lee  Brown  very  well.  I  have  worked  in 
South  Africa  with  him,  and  he  will  be  a  wonderful  drug  czar.  I 
mean,  his  appointment  will  make  a  difference. 

Senator  Feinstein.  Great;  I  am  eager  to  hear  the  specific  pro- 
grams. 

Mr.  Heymann.  Well,  I  think  that  the  program  that  is  most  rec- 
ommended, if  I  can  restrict  myself  to  one,  is  the  notion  of  taking 
people  who  are — as  we  know,  many  people  commit  either  drug-sale 
crimes  or  burglaries  or  other  crimes  while  using  drugs.  The  asso- 
ciation between  other  crimes  and  using  drugs  is  very,  very  high, 
and  that  association  being  very,  very  high  is  important  for  two  rea- 
sons: One,  because  it  represents  a  big  part  of  the  market  for  drugs. 
The  big-time  drug  dealers  are  making  their  money  in  an  important 
way  from  people  who  are  committing  crimes,  other  crimes,  and  are 
using  drugs.  The  other  reason  is  because  people  do  commit  crimes 
in  order  to  get  drugs.  So  if  we  can  break  that  relationship  between 
drugs  and  other  crimes,  we  are  doing  something  very  good. 

I  think  that  the  most  universal  recommendation  put  forward  for 
drug  policy  at  this  point  is  to  make  sure  that  parole  after  any  sen- 
tence justified  by  deterrence  or  retribution  is  conditioned  on  twice- 
weekly — I  believe  that  is  the  right  amount — drug  testing  and  that 
it  be  carried  out  rigorously.  I  don't  think  people  can  cheat  if  they 
are  tested  twice  a  week,  and  that  the  person  be  sent  back  to  jail 
with  absolute  certainty  for  1  month,  2  months,  whatever  it  is,  the 
minute  they  fail  a  drug  test.  They  would  be  sent  right  back  to  jail 
and  then  let  out  after  2  months;  and  then  if  they  fail  it  again,  send 
them  back  immediately  again. 

I  think  that  most  people  believe  this  will  have  the  effect  of  get- 
ting them  to  stop  using  drugs;  if  you  add  a  required  treatment, 
that  it  will  help,  at  least  it  will  work  while  they  are  on  parole,  and 
that  will  make  a  dent  in  the  crimes  they  commit  and  in  the  market 
for  drugs  out  there. 
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Senator  Feinstein.  Those  are  people  who  are  using,  not  people 
who  are  just  selling  and  not  using. 

Mr.  Heymann.  Those  are  people  who  are  using. 

Senator  Feinstein.  Any  specific  programs  for  those  who  deal  and 
don't  use? 

Mr.  Heymann.  Well,  I  think  if  they  deal  and  don't  use,  we  have 
to  catch  them  and — well,  I  think  we  have  to  do  two  things.  I  think 
we  have  to  catch  them  and  lock  them  up.  But  there  is  one  other 
thing  that  I  think  we  have  to  do,  and  I  think  it  is  a  serious  pro- 
gram. Senator  Feinstein.  I  think  we  have  to — you  know,  it  is  hard 
to  keep  the  conditions  under  which  a  market  goes  on.  Buyers  have 
to  know  where  sellers  are.  Sellers  have  to  know  where  buyers  are. 
There  has  to  be  some — it  is  hard  to  keep  a  market.  And  the  other 
thing  we  can  do  is  break  up  markets. 

In  Tampa,  they  have  gone  around  breaking  up  drug  markets.  In 
Houston,  they  announced  that  they  are  going  to  where  drugs  are 
sold.  The  police  announced  they  are  going  to  where  drugs  are  sold 
on  Wednesday.  They  announce  in  advance,  "We  are  going  to  be 
there  Wednesday."  No  one  is  there.  They  don't  arrest  anybody. 

But  the  fact  of  the  matter  is  they  have  broken  up  the  market. 

Senator  Feinstein.  Then  if  I  interpret  this  correctly — Senator 
Kennedy  alluded  to  it  this  morning.  Weapons  as  well  as  chemicals, 
such  as  acetone,  which  goes  into  the  production  of  cocaine  in  Co- 
lombia, are  exported  from  this  country  in  significant  amounts.  I 
take  it  that  your  Department  would  take  a  good  look  at  that  and 
see  if  it  is  necessary  to  come  up  with  some  additional  prohibitions 
on  some  of  these  exports. 

Mr.  Heymann.  We  will  take  a  good  look  at  it,  Senator  Feinstein. 

Senator  Feinstein.  I  appreciate  that  very  much. 

On  April  24,  1989,  you  were  quoted  in  the  Los  Angeles  Times  as 
arguing  strongly  against  the  then  Attorney  General's  proposal  that 
a  coordinated  Federal  response  to  organized  crime  would  be  more 
effective  if  left  within  Justice  than  put  directly  under  the  adminis- 
tration of  U.S.  attorneys.  And  I  would  like  to  know  how  you  see 
the  strike  force  concept  being  used  in  the  1990's  to  be  effective  in 
dealing  with  organized  crime. 

Mr.  Heymann.  Senator,  in  general,  I  think  the  most  effective 
way  to  get  prosecutors  to  concentrate  on  a  particular  area  is  to  as- 
sign them  to  give  their  exclusive  attention  to  that  area.  It  is  also 
crucial  if  you  want  them  to  work  with  investigators,  because  then 
you  can  assign  investigators  to  work  on  that  area  and  you  can  put 
them  all  in  the  same  building. 

For  that  reason,  I  opposed  the  closure  of  the  Organized  Crime 
Strike  Force  when  Attorney  General  Thornburgh  proposed  it.  I  am, 
however,  told  that  it  has  worked  well,  and  I  don't  think  we  ought 
to  try  to  fix  something  that  isn't  broken.  I  am  told  that  even  the 
head  of  the  Organized  Crime  Section  in  the  Justice  Department 
now,  whom  I  admire  very  much,  Mr.  Coffey,  says  it  is  working  all 
right,  it  is  working  just  fine. 

Senator  Feinstein.  I  am  very  pleased  to  hear  that.  Thank  you. 

Next  question:  Do  you  favor  strengthening  asset  seizures  and  for- 
feitures laws,  or  do  you  believe  they  are  adequate  as  they  are?  And 
would  you  see  greater  use  of  RICO  statutes? 
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Mr.  Heymann.  I  think  asset  forfeiture  laws  have  been  a  remark- 
able success  in  many  ways.  They  are,  as  you  know,  quite  new.  They 
are  amounting  to  a  substantial  deterrent,  and  they  are  raising  very 
large  amounts  of  money,  much  of  which  is  going  back  to  police 
forces  in  the  street. 

They  have  got  problems,  I  am  told,  that  we  are  going  to  have  to 
look  at,  but  they  are  relatively  minor  compared  to  the  usefulness 
of  the  concept  and  how  well  it  is  working. 

Senator  Feinstein.  So  you  would  be  supportive? 

Mr.  Heymann.  I  would  be  supportive — I  am  very  supportive  of 
asset  forfeiture  laws. 

Senator  Feinstein.  And  the  RICO  statutes? 

Mr.  Heymann.  Well,  the  RICO  statute  has  been  fantastically  suc- 
cessful as  a  Federal  criminal  statute  over  the  last — since  about 
1977.  The  problem  that  any  statute  has  which  has  both  criminal 
and  civil,  under  which  the  same  statute  can  be  made  the  basis  of 
a  lawsuit  or  prosecution,  there  are  a  lot  of  complaints  about  civil 
suits  under  the  RICO  statute.  I  have  no  particular  view  on  that. 
As  a  criminal  prosecutive  device,  it  has  been  wonderful,  and  it  is 
copied  by  States  and  it  is  copied  by  foreign  countries  now. 

Senator  Feinstein.  I  think  they  are  two  important  tools  against 
organized  crime,  organized  drug  dealing,  as  well  as  hitting  the 
drug  dealer  where  he  lives,  which  is  the  money. 

Mr.  Heymann.  Absolutely. 

Senator  FEINSTEIN.  Let  me  go  on  to  the  next  item,  capital  pun- 
ishment. In  response  to  Senator  Thurmond's  question  early  this 
morning,  you  said  you  agreed  to  capital  punishment  for  "real  bad 
crimes."  And  in  response  to  a  question  asked  a  few  moments  ago, 
you  said  "certain  heinous  crimes." 

As  you  know,  the  crime  bill  that  this  body  will  shortly  be  consid- 
ering increases  the  number  of  Federal  death  penalty  crimes,  I  be- 
lieve to  52.  Are  you  in  support  specifically  of  those  increases? 

Mr.  Heymann.  Senator,  I  quite  honestly  have  not  gone  over  the 
list  of  52  or  whatever  number  it  is,  and  I  would  have  to  do  that. 
I  have  not  even  looked  at  the  list  of  52  crimes. 

Senator  FEINSTEIN.  Well,  I  would  appreciate  it,  because  I  think, 
you  know,  "real  bad  crimes"  and  "heinous  crimes"  have  to  have 
some  specific,  tangible  definition  to  them,  and  that  is  really  where 
I  am  going  and  what  I  would  like  to  know  your  views  on,  if  you 
would. 

Now,  California  today  spends  about  $300  million  each  year  on 
the  incarceration  of  more  than  16,000  illegal  alien  felons,  many  of 
whom  have  previously  been  ejected  from  the  United  States  and  are 
back.  I  understand  that  Webb  Hubbell  would  have  the  primary  re- 
sponsibility for  immigration  matters. 

Mr.  Heymann.  Yes,  he  would. 

Senator  Feinstein.  However,  I  wonder  if  you  have  had  an  oppor- 
tunity to  formulate  a  strategy  for  improving  the  ability  of  Federal 
authorities  to  screen  such  offenders  at  the  border.  I  would  also  like 
your  thoughts  on  improving  the  strength,  equipment,  and  effective- 
ness of  the  Border  Patrol. 

Mr.  Heymann.  I  haven't  had  an  opportunity  to  formulate  a  strat- 
egy, and  it  will  be  primarily  under  the  associate.  But  I  would  be 
happy  to  work  with  him  on  it. 
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The  number  of  illegal  aliens,  the  percentage  of  illegal  aliens  in 
Federal  prisons  is  also  very  high,  and  so  I  understand  your  point. 

Senator  Feinstein.  Not  only  that,  in  my  State  it  is  becoming  a 
major  issue.  It  is  an  issue,  I  believe,  that  unless  we  deal  with  it, 
there  is  going  to  be  a  terrible  backlash,  an  unfortunate  backlash, 
a  wrong  backlash,  in  the  future  because  the  State  is  economically 
stressed.  It  is  a  State  with  a  high  volume  of  new  people.  It  is  a 
State  where,  as  I  pointed  out  to  you  when  we  talked,  anywhere 
from  3,000  to  5,000  people  a  night  come  over  the  border  illegally. 
So  the  question  of  illegal  aliens  committing  crimes,  which  I  am  also 
told  is  over  50  percent,  many  of  the  superior  court  county  dockets 
in  the  southern  part  of  the  State,  is  a  very  real  concern  to  people. 
It  is  up  to  this  Government  and  this  Department  to  control  the  bor- 
der, I  believe.  So  I  am  hopeful  that  INS  and  Border  Patrol  will  as- 
sume a  higher  responsibility,  or  I  should  say  higher  level  of  concern 
in  the  Department. 

Mr.  Heymann.  After  we  met.  Senator  Feinstein,  I  went  back  and 
made  the  point  and  had  a  discussion  about  it  with  Judge  Hubbell. 
I  will  go  back  again,  and  we  will  be  looking  at  it  very  seriously. 
As  I  mentioned  to  you,  I  have  been  over  that  border  in  a  helicopter. 
It  is  a  job,  but  it  is  a  job  we  ought  to  be  taking  on. 

Senator  Feinstein.  Thank  you  very  much.  Thank  you,  Mr.  Hub- 
bell.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Senator  Brown. 

OPENING  STATEMENT  OF  SENATOR  BROWN 

Senator  Brown.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  earlier  a  member  of  our  committee  had  made 
some  comments  about  previous  drug  policies  of  administrations,  re- 
ferring to  them  as  a  "failed  drug  policy."  I  simply  wanted  to  at 
least  insert  in  the  record  one  member's  feeling  that  a  policy  that 
has  resulted  in  a  drop  in  usage  of  some  of  the  drugs  in  this  coun- 
try, in  my  view,  is  not  failed  policy;  that  our  purpose  ought  to  be 
to  reduce  usage.  I  would  hasten  to  add  that  we  certainly  need  to 
do  more.  But  it  seems  to  me  that  that  is  the  kind  of  observation 
that  merited  at  least  some  response. 

Mr.  Heymann,  I  appreciate  your  being  here.  You  have  stood  up 
admirably  well  for  a  process  that  is  as  close  as  this  Congress  gets 
to  cruel  and  unusual  punishment. 

Mr.  Heymann.  Thank  you.  Senator. 

Senator  Brown.  I  think  we  also  appreciate  people  with  your 
background  being  willing  to  serve  in  these  offices.  I  think  everyone 
on  the  committee  is  keenly  aware  that  you  take  a  significant  pay 
cut  by  doing  this,  and  we  appreciate  your  sense  of  public  service 
in  moving  forward. 

I  know  you  have  had  a  great  deal  of  exposure  to  the  independent 
counsel  statute.  You  have  referred  to  it  earlier  today  both  in  the 
remarks  you  have  made  as  well  as  in  response  to  Senator  Cohen's 
question  with  regard  to  whether  or  not  you  would  favor  it.  As  I  un- 
derstood your  answer,  you  do  favor  the  reauthorization  of  the  inde- 
pendent counsel  statute? 

Mr.  Heymann.  I  strongly  favor  that.  Senator. 
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Senator  Brown.  And  if  I  understand  your  background  correctly, 
you  were  the  one  who  prepared  an  amicus  brief  in  defense  of  the 
statute. 

Mr.  Heymann.  That  is  true,  Senator. 

Senator  Brown.  My  question,  I  guess,  would  be  to  inquire  what 
your  feeling  is  about  making  this  statute  apply  to  Members  of  Con- 
gress as  well  as  the  executive  branch? 

Mr.  Heymann.  I  simply  don't  think  it  is  necessary,  Senator 
Brown.  Over  the  years — and  now  it  has  been  over  the  last  20,  25 
years — the  Justice  Department  has  conducted  a  number  of  inves- 
tigations involving  Members  of  Congress.  I  don't  think  it  has  had 
any  trouble  bringing  prosecutions  when  they  were  merited  or,  I 
hope,  declining  prosecutions  when  they  were  not  merited. 

It  is  also  a  source  of  some  pride  to  the  Justice  Department,  and 
I  think  it  should  be  to  the  country,  that  we  leave  in  the  Justice  De- 
partment cases  where  we  are  relying  on  a  little  bit  of  moral  fiber 
and  a  little  bit  of  personal  backbone.  We  have  that  fiber  and  we 
have  that  backbone  to  handle  cases  involving  Members  of  Con- 
gress, and  I  think  it  has  been  proved  for  20  years.  So  I  wouldn't 
include  it. 

On  the  other  hand,  I  think  there  ought  to  be  a  provision  in  the 
bill,  and  I  think  there  is  likely  to  be  one,  that  gives  the  Attorney 
General  discretion  in  a  case  where  she  thinks  there  is  a  question, 
where  she  is  worried  about  handling  it  within  the  Department,  to 
appoint  an  independent  counsel,  and  that  could  include  Congress- 
men and  Senators  as  well  as  anyone  else. 

Senator  Brown.  Well,  I  would  hope  that  you  would  give  that 
some  thought.  I  come  down  on  a  different  side  of  that  issue.  Let 
me  be  specific. 

At  the  time  George  Hansen  was  prosecuted  for  failure  to  properly 
disclose  under  our  disclosure  statutes,  23  other  Members  of  the 
House  of  Representatives  had  done  precisely  what  George  Hansen 
had  done  and  were  not  prosecuted.  So  you  had  one  Member  pros- 
ecuted for  the  same  crime  that  23  others  were  not  prosecuted  for 
at  all. 

At  times,  as  you  know.  Congress  has  withheld  evidence  that 
could  be  relevant  to  a  criminal  prosecution  relating  to  Members  of 
Congress  based  on  the  assertion  of  separation  of  powers. 

Those  and  other  reasons,  specifically  the  fact  that  Congress  ap- 
proves the  budgets,  approves  the  pay  raises,  approves  staffing 
slots,  and  also  approves  Members  for  confirmation,  at  least  has 
convinced  me  that  there  is  a  problem  of  conflict  of  interest  here. 
I  hope  at  least  inasmuch  as  new  problems  arise  you  would  keep  an 
open  mind  on  the  proper  way  to  pursue  these. 

I  am  appreciative  of  the  statement  you  made  earlier  in  this  hear- 
ing about  your  willingness  to  take  on  people  in  power,  and  I  admire 
that.  But  I  hope  you  will  not  exclude  Members  of  Congress  as,  I 
must  tell  you  I  believe,  previous  administrations  have. 

Mr.  Heymann.  I  haven't  in  the  past.  Senator.  I  have  not. 

Senator  Brown.  Thank  you. 

I  know  you  have  previously  addressed  in  our  discussions  here 
some  of  the  actions  that  came  under  your  purview  when  you  head- 
ed the  Justice  Department's  Criminal  Division.  One  particular  one, 
questions  involving  Libya's  attempts  to  bribe  administrative  offi- 
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cials,  along  with  at  least  allegations  about  Mr.  Vesco,  had  incurred 
the  wrath  or  at  least  comments  by  the  Senate  Judiciary  Committee 
in  a  report  in  1982.  And  I  know  you  have  previously  addressed 
that. 

Do  you  have  any  additional  thoughts  you  might  care  to  make 
concerning  the  reason  why  the  Justice  Department  declined  to 
come  up  with  $435,000  additional  money  for  this  undercover  inves- 
tigation that  had  been  requested  by  the  U.S.  attorney's  office  in 
New  York? 

As  I  understand  it,  the  U.S.  attorney's  office  in  New  York  sug- 
gested that  that  money  was  needed  to  complete  their  undercover 
investigation.  Who  was  it  that  made  the  decision  not  to  come  for- 
ward with  that  funding? 

Mr.  Heymann.  The  funding — ^by  the  way,  Senator  Brown,  I  think 
the  amount  was— harder  to  explain— $23,000,  not  $430,000. 

The  short  answer  is  the  FBI  controlled  the  funds.  It  was  FBI 
funds.  However,  the  southern — I  had  a  very  strong  relationship 
with  the  FBI,  as  I  do  to  this  day.  I  called  in  the  FBI  people  at  the 
request  of  the  southern  district  people.  Perhaps  they  were  all  there 
in  the  same  room.  I  talked  about  what  would  be  done,  and  I  did 
not  direct  the  FBI  or  tell  the  FBI  that  I  wanted  them  to  make  the 
$23,000  available. 

The  reason  I  didn't  do  that  was  because  the  FBI  reported  that 
the  informant  for  the  southern  district,  who  they  didn't  trust,  had 
just  received  $150,000  from  another  source,  and,  therefore,  it  was 
not  necessary  for  us  to  help  him  pay  off  a  debt.  This  was  to  pay 
off  a  debt. 

It  is  very  hard  to  tell  how  much  of  it — I  don't  know  whether  the 
FBI's  judgment  of  the  informant  Feeney  was  better  than  the  south- 
ern district's  or  worse  than  the  southern  district's.  I  took  the  judg- 
ment of  the  FBI  on  the  informant  Feeney. 

Senator  Brown.  And  the  FBI's  recommendation  was  not  to  pro- 
vide that  funding? 

Mr.  Heymann.  Absolutely.  They  were  adamant  that  they  did  not 
want  to  make  the  funds  available,  and  I  would  have  had  to  order 
them  or  get  the  Attorney  Greneral  to  order  them  to  make  it  avail- 
able. 

Senator  Brown.  If  I  recall  correctly,  there  was  a  question  as  to 
whether  Mr.  Civiletti  had  made  that  ultimate  decision  or  it  had  ul- 
timately come  to  you,  but 

Mr.  Heymann.  I  am  quite  sure  it  was  me  who  said  the  FBI 
doesn't  want  to  do  it  and  I  am  not  going  to  direct  them  to  do  it. 

Senator  Brown.  One  of  the  concerns  that  has  been  raised 
through  this  controversy  was  the  treatment  of  Mr.  Feeney  and  the 
question  as  to  whether  or  not  he  should  testify  or  bring  forth  infor- 
mation that  he  had.  An  allegation  that  appeared  in  the  press  was 
that  Mr.  Feeney  had  been  threatened  with  a  multicount  indictment 
if  he  had  come  forward  with  this  information. 

Can  you  shed  some  light  on  that?  Was  Mr.  Feeney  threatened 
with  an  indictment  should  he  speak  out? 

Mr.  Heymann.  Senator,  a  lot  of  this  took  place  after  I  had  left 
the  Justice  Department.  The  case  was  finally  closed  in  1982.  I  left 
the  Justice  Department  in  January  1981,  so  it  was  probably  IV2 
years  later.  I  don't  remember  anything  about  it,  and  I  suspect  that 


56 

the  reason  I  don't  remember  anything  about  it  is  whatever  events 
there  were  would  have  taken  place  after  I  had  left  the  Justice  De- 
partment and  probably  Washington. 

Senator  BROWN.  During  the  time  you  were  in  the  Justice  Depart- 
ment, do  you  recall  any  efforts  that  were  made  to  suppress  Mr. 
Feeney's  testimony  or  to  urge  him  not  to  speak  out? 

Mr.  Heymann.  I  do  not,  Senator. 

Senator  Brown.  An  example  that  you  may  well  face  as  you  are 
confirmed  could  well  be  allegations  of  insider  trading  against  Mr. 
Hubbell  that  appeared  in  this  morning's  paper.  I  mention  it  not  for 
the  truth  of  those  allegations.  I  don't  know  that  they  are  true.  But 
it  does  strike  me  as  an  example  of  an  accusation  against  someone 
who  will  hold  a  very  significant  high  government  position. 

Taking  this  situation  hypothetically,  would  you  share  with  us 
how  you  would  handle  it  or  how  you  would  see  it  appropriate  to 
handle  an  allegation  of  this  kind  against  a  high  official? 

Mr.  Heymann.  Senator  Brown,  I  have  to  acknowledge  that  what 
I  am  about  to  say  involves  some  personal  feeling,  too.  I  understand 
in  the  days  before  Attorney  General  Reno  was  before  this  commit- 
tee, immediately  before  there  was  suddenly  an  allegation  of  some 
impropriety.  Yesterday 

The  Chairman.  A  number  of  improprieties. 

Mr.  Heymann.  Yesterday  I  suddenly  received — and  there  was  a 
momentary  panic,  though  I  didn't  feel  it  particularly  in  the  Justice 
Department — a  large  pile  of  papers  from  Mr.  John  Nard  asking  to 
be  a  witness  and  allegations  against  me,  which  I  regard  as  frivo- 
lous. And  at  the  sam.e  time.  Judge  Hubbell  received  this  letter. 

I  think  if  I  were  on  the  committee  I  would  be  very  cautious  about 
people  who  demand  to  be  heard  the  day  before  a  hearing  and  come 
up  with  brandnew  allegations  in  the  last  24  hours.  But  I  like  Mr. 
Hubbell  very  much.  I  beheve  in  Mr.  Hubbell  very  much.  I  don't  like 
having  it  arrive  on  my  desk  yesterday.  So  there  is  a  lot  of  personal 
in  that. 

Senator  Brown.  I  can  appreciate  what  you  are  saying,  and  with 
regard  to  the  Attorney  General  herself,  it  seemed  to  me  at  the 
hearings  I  had  mentioned  that  the  allegations  that  I  was  aware  of 
were  totally  inaccurate  and  without  merit,  and  I  appreciated  her 
response.  I  guess  the  substance  of  my  question  was:  In  the  position 
you  will  hold,  how  will  you  handle  allegations  of  this  kind?  In  other 
words,  will  you  attempt  to  investigate  them  and  clear  the  air,  or 
are  there  ones  that  you  will  not  investigate?  What  will  be  your 
policy? 

Mr.  Heymann.  I  think  with  regard  to  allegations.  Senator  Brown, 
my  policy  in  criminal  cases  will  be,  as  it  has  to  be  with  independ- 
ent counsel  cases,  to  see  whether  there  seems  to  be  a  basis  for  it, 
see  where  it  comes  from,  when  it  comes  up,  whether  there  is  some- 
thing that  can  readily  be  checked,  whether  it  seems  to  be  politically 
motivated.  I  think  you  have  to  look  at  all  those  things  in  handling 
particularly  a  midnight  allegation. 

Senator  BROWN.  I  think  the  assurance  the  American  people  are 
interested  in  is,  I  think,  that  these  things  not  be  swept  under  the 
rug,  and  it  seems  to  me  you  have  addressed  that  with  the  previous 
responses  you  have  given.  My  observation  would  be  that  people  will 
want  to  know  that  things  are  not  ignored. 
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Mr.  Heymann.  I  think  if  I  were  in  your  place,  Senator  Brown, 
I  would  ask  Judge  Hubbell  about  that  tomorrow,  by  all  means. 

Senator  Brown.  Well,  I  am  not  focusing  on  Mr.  Hubbell — this  is 
a  hypothetical.  The  name  was  an  example.  I  guess  my  focus  was 
someone  who  has  a  sensitive  position  such  as  you  have,  and  I 
wanted  some  indication  of  how  the  Department  itself  will  handle 
it. 

Mr.  Heymann.  Well,  I  would  explore  it. 

Senator  Brown.  I  think  that  is  helpful.  I  have  had  a  chance  to 
read  a  few  of  your  writings.  You  are  very  prolific  and  very  read- 
able, which  is  refreshing  when  one  agrees  with  you  and  somewhat 
discomfiting  when  we  don't.  But  I  know  you  had  written  exten- 
sively about  Judge  Bork. 

Tell  me  how  you  would  compare  Judge  Bork  and  Justice  Scalia 
in  their  view  of  the  Constitution? 

The  Chairman.  Throw  him  Brandeis  while  you  are  at  it. 

Mr.  Heymann.  Senator  Brown,  I  think  the  question  is  too  hard 
for  me  sitting  here.  I  have  no  worry  about  offending  either  of  them. 
I  am  an  old  friend  of  Justice  Scalia.  I  don't  know  Judge  Bork.  But 
it  really  is  just  too  hard.  I  wouldn't  know  what  to  say  or  how  to 
begin. 

Senator  Brown.  I  don't  pretend  to  have  a  personal  relationship 
with  either  one  of  them.  But  I  guess  I  was  interested  in  your  com- 
ments about  Judge  Bork  in  describing  his  view  of  the  Constitution 
as  "a  radical  view."  I  was  hoping  you  would  share  with  us  what  as- 
pects, what  approach  it  was  that  he  took  that  you  viewed  as  a  "rad- 
ical" approach. 

Mr.  Heymann.  That  is  easy.  Senator  Brown.  I  clerked  for  a  very 
conservative  and  very  great  Justice:  Justice  John  Harlan.  Justice 
Harlan  took  precedent  very  seriously.  He  had  a  rule  that  after  6 
months  or  after  a  year,  a  decision  in  an  area  of  the  law  in  which 
he  had  previously  dissented  as  strongly  as  he  could  became  law  for 
him,  and  in  the  next  case,  he  would  apply  the  law.  He  gave  it  6 
months  or  something  like  that. 

My  criticism  of  Judge  Bork  in  the  piece  that  you  have  is  that  he 
had  none  of  the  respect  for  precedent  that  a  truly  conservative  Jus- 
tice should  have. 

Senator  Brown.  Is  that  a  quality,  that  respect  for  precedent,  one 
that  you  feel  ought  to  be  used  in  looking  for  a  new  Supreme  Court 
Justice? 

Mr.  Heymann.  Again,  I  think  respect  for  precedent  is  one  of  the 
things  that  has  to  be  taken  very  seriously. 

Senator  Brown.  Thank  you.  Thank  you,  Mr.  Chairman. 

Senator  Feinstein.  Mr.  Chairman? 

The  Chairman.  You  didn't  ask  me  the  question. 

Senator  Brown.  I  was  afraid  to  ask  you.  [Laughter.] 

Senator  Feinstein.  Mr.  Chairman,  just  as  a  matter  of  personal 
privilege,  I  was  told  when  I  concluded  my  remarks  I  said,  "Thank 
you,  Mr.  Hubbell."  I  do  know  you  are  not  Mr.  Hubbell,  so  I  apolo- 
gize for  that,  Mr.  Heymann. 

Mr.  Heymann.  No,  Senator  Feinstein,  I  appreciate  the  chance. 
You  are  giving  me  an  opportunity  to  say  it  is  "high-man,"  not  "hay- 
man." 

Senator  Feinstein.  All  right.  Thank  you. 
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Mr.  Heymann.  Although  it  spelled  h-e-y,  it  is  "high-man." 

The  Chairman.  Well,  Webb — — 

[Laughter.] 

You  can  call  me  Strom,  if  you  would  like. 

Senator  Moseley-Braun. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  I  don't  think  so,  Mr.  Chairman.  Your 
hair  isn't  red  enough. 

The  Chairman.  Ah,  but  we  have  similar  problems.  [Laughter.] 

Senator  Moseley-Braun.  Mr.  Heymann,  first  I  would  like  to 
echo  Senator  Brown's  remarks.  It  is  a  delight  to  have  an  individual 
of  your  caliber  and  stature  prepared  to  serve  in  government,  and 
particularly  in  an  area  as  tough  as  our  criminal  justice  system. 
This  is,  indeed,  a  welcome  confirmation,  and,  in  fact,  I  want  to 
thank  the  chairman  for  the  first  noncontroversial  nominee  he  has 
given  me  yet,  and  that  is  really  very  welcome  in  ways  you  will 
never  know.  Right,  Mr.  Chairman? 

The  Chairman.  Senator,  thank  you  for  the  reference.  I  wish  I 
were  the  one  giving  you  these  nominees,  but  I  get  them  given  to 
me  as  well.  But  thank  you,  though,  for  the  compliment. 

Senator  Moseley-Braun.  You  are  welcome,  sir. 

I  have  a  couple  of  questions.  One  of  the  other  Senators  asked  the 
question  about  independent  counsel  for  the  Justice  Department, 
and  to  my  knowledge,  Mr.  Heymann,  there  has  never  been  a 
woman  or  a  minority  member  selected  as  independent  counsel.  I 
guess  with  regard  to  both  the  independent  counsel  issue  as  well  as 
the  U.S.  Attorney's  Office  and  the  many  offices  that  will  fall  under 
the  Deputy  Attorney  General,  I  would  like  to  talk  a  little  bit  about 
your  own  feelings  and  about  diversity  in  our  law  enforcement  and 
your  commitment  in  that  regard. 

Mr.  Heymann.  Senator,  I  am  deeply  committed  to  diversity  in 
law  enforcement,  in  the  Justice  Department,  in  the  FBI,  in  DEA, 
in  the  prisons — everywhere.  I  am  committed  to  it  not  only  because 
I  believe  in  diversity  as  a  very  important  part  of  our  society  in  gen- 
eral, but  because  I  think  it  is  particularly  important  in  the  law  en- 
forcement business. 

I  think  that  this  is  the  most  diverse  Justice  Department  that— 
I  think  this  is  already  and  will  be  the  most  diverse  Justice  Depart- 
ment that  anybody  has  seen  up  until  now. 

Just  as  a  point  of  correction,  although  I  can't  remember  her 
name,  I  think  we  have  had  a  woman  independent  counsel.  But 
those  people  are,  of  course,  chosen  by  three  judges  in  the  District 
of  Columbia  Court,  not  by  the  Justice  Department. 

Senator  Moseley-Braun.  To  continue,  with  regard  to  the  re- 
alignment of  the  functions  under  your  auspices,  you  will  have  the 
FBI,  the  Drug  Enforcement  Administration,  the  Bureau  of  Prisons, 
Marshals  Service,  Executive  Office  for  U.S.  Attorneys,  the  Criminal 
Division,  Office  of  Justice  Programs,  Interpol,  U.S.  attorneys,  in- 
spector general.  Office  of  Professional  Responsibility,  Intelligence 
Policy  Review,  pardon  attorney,  Justice  Management,  Parole  Com- 
mission, Solicitor  General 

Mr.  Heymann.  Not  Solicitor  General. 

Senator  Moseley-Braun.  Oh,  that  is  what  it  says  here. 


59 


Mr.  Heymann.  I  don't  think- 


Senator  Moseley-Braun.  That  is  what  it  says  here. 

Mr.  Heymann.  I  think  when  Mr.  Days  is  up  here,  he  will 
straighten  me  out  on  that. 

Senator  Moseley-Braun.  Well,  no,  Mr.  Colgate  should  be 
straightened  out,  because  that  is  in  his  letter  of  May  14th. 

Mr.  Heymann.  The  Solicitor  General  will  report  directly  to  the 
Attorney  General  unless  she  is  absent,  in  which  case  it  would  be 
me. 

Senator  Moseley-Braun.  OK;  well,  I  am  sure  Mr.  Days  will  be 
happy  to  know  that  you  said  that,  and  maybe,  Mr.  Chairman,  we 
might  want  to  get  back  and  have  that  brought  to  Mr.  Colgate's  at- 
tention. 

In  any  event,  with  all  of  that,  we  are  talking  about  a  major  co- 
ordination function,  and  I  guess  I  want  to  get  back  to  a  point  that 
I  have  made  in  these  hearings  before,  calling  attention  to  the  im- 
portance of  coordination,  collaboration,  and  cooperation  between 
the  different  aspects  or  different  parts  of  our  law  enforcement 
mechanism.  And  so  I  would  start  with  first  your  views  about  co- 
ordination with  all  of  these  agencies,  and  then,  second,  how  you  see 
coordinating  with  the  93  U.S.  attorney's  offices  throughout  the 
country.  How  do  you  see  your  role  in  terms  of  bringing  these  oper- 
ations together  so  that  they  can  act  more  efficiently,  so  they  can 
act  more  effectively  in  concert  with  each  other  in  this  war  on 
crime? 

Mr.  Heymann.  I  don't  think  I  have  any  magic  bullet.  Senator 
Moseley-Braun,  for  coordinating,  let's  say,  the  FBI  and  the  DEA. 
This  has  been  a  problem  for  a  long  time.  What  I  do  have  is  a  strong 
sense  that  we  have  to  solve  that  problem,  that  we  have  to  do  some- 
thing about  it.  And  that  means  working  closely  with  the  Directors 
and  at  the  line  level,  and  it  also  means  trying  our  best  to  get  clear 
what  we  want  each  of  them  to  be  doing. 

Also,  coordination  will  have  to  take  place  in  all  sorts  of  other 
areas.  I  agree  with  you.  Those  are  large,  independent,  proud  orga- 
nizations which,  if  they  are  to  be  marshaled  and  brought  to  bear 
effectively  on  crime,  have  to  work  together.  And  that  is  not  going 
to  be  easy. 

With  regard  to  the  U.S.  attorneys,  I  do  have  this  to  say:  The  At- 
torney General  has  arranged  that  she  and  I,  and  perhaps  Judge 
Hubbell,  meet  each  one  of  them  as  they  are  suggested  by  Senators 
and  as  their  names  come  up.  And  I  have  by  now  met  with  a  half 
a  dozen  or  more.  That  turns  out  to  be  a  very  valuable  way  of  start- 
ing the  process  of  bringing  together  Justice  and  the  field. 

We  talk  frankly.  I  say,  "What  do  you  see  the  problem  in  Okla- 
homa to  be?"  And  the  candidate  talks  about  it,  and  I  talk  about  it. 
And  then  I  say  at  the  end,  "I  am  going  to  be  on  the  phone  with 
you,  and  I  hope  you  will  be  on  the  phone  with  me."  That  is  a  large 
part  of  it,  because  we,  of  course,  want — we  want  Oklahoma  City  to 
attack  the  problems  which  are  special  to  Oklahoma,  as  well  as 
carry  out  Justice  policies. 

Senator  Moseley-Braun.  I  suppose,  though,  you  know — and  I 
understand  your  response  that  it  is  not  going  to  be  easy,  but  I 
think  we  really  do  need,  Mr.  Heymann,  to  explore  this  issue  a  little 
further.  It  is  an  area  the  Vice  President — ^Vice  President  Gore  has 
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taken  on  the  issue  of  what  is  called  reinventing  government,  in 
large  part  because  I  think  there  is  so  much  frustration  in  the  pub- 
lic that  so  much  money  is  being  poured  into  these  various  law  en- 
forcement agencies  and  people  don't  feel  any  safer.  If  anything, 
they  feel  that  it  is  somehow  lost  in  the  bureaucracy,  all  of  these 
resources  are  lost  in  the  bureaucracy,  and  they  don't  translate  from 
being  a  part  of  these  offices  to  actual  law  enforcement  efforts  hap- 
pening at  the  ground  level  where  people  live,  in  their  communities, 
and  making  them  feel  safer  or  feeling  that  the  resources  have  been 
well  spent. 

So  I  guess  if  I  would  urge  you  to  do  one  thing  in  particular,  it 
would  be  to — ^you  have  got  a  lot  on  your  plate  here  with  all  of  these 
different  offices.  It  would  be  to  undertake  to  set  up  a  task  force  or 
a  group  or  a  working  group,  or  whatever  your  approach  would  be, 
to  have  someone  look  at  coordinating  these  offices.  You  are  right. 
There  have  been  standoffs  for  a  number  of  years  between  some  of 
them,  to  look  at  issues  going  to  budgetary  reform,  going  to  func- 
tional coordination  and  reformation  and  reform  and  the  like  in 
these  agencies  so  that  we  can  begin  to  stand  up  and  tell  people 
that  these  agencies  really  are  doing  the  best  possible  job  and  the 
most  efficient  job  with  the  resources  that  we  give  them. 

Mr.  Heymann.  I  promise  you  we  will  do  that,  and  very  soon. 
Senator  Moseley-Braun.  Excellent. 

To  take  it  one  step  further— and  I  don't  know  if  there  were  any 
questions  asked  earlier  around  the  issue  of  community  policing,  but 
certainly  bringing  law  enforcement  down  to  the  local  level  and  sup- 
port for  law  enforcement  efforts  at  the  local  level  is  an  area  that 
I  think,  again,  the  people  care  a  lot  about. 

I  had  occasion  to  ask  Attorney  General  Reno  about  community 
policing.  Since  this  will  be  directly  in  your  line  of  responsibility,  I 
would  like  to  explore  your  feelings  on  this  issue  or  this  initiative. 
Mr.  Heymann.  I  think  community  policing  is  the  most  important 
single  development  in  law  enforcement  in  at  least  a  decade,  and  I 
think  that,  if  done  well,  it  can  make  all  the  difference  in  the  world. 
It  can  turn  policing  into  something  far  more  effective  by  bringing 
the  community  to  the  side  of  the  police  officer. 

I  think  policemen  believe  it,  and  I  think  they  are  supportive  of 
it,  and  I  think  we  in  the  Department  of  Justice  should  do  every- 
thing we  can  to  push,  gently,  police  in  that  direction. 

Senator  Moseley-Braun.  I  couldn't  agree  with  you  more.  Again, 
in  my  background,  in  the  old  days,  we  used  to  call  them  the  beat 
cop  approach.  You  would  have  a  policeman  who  was  part  of  the 
community  being  involved  with  that  community  in  law  enforce- 
ment. And  we  have  lost  that,  and  I  think  getting  back  to  it  is  a 
very  important  direction  for  us  to  take. 

To  go  one  step  further,  one  of  the  other  aspects  of  community  po- 
licing that  makes  it  so  attractive  is  the  notion  that  it  will  help  us 
to  prevent  crime  before  people  are  victimized,  prevent  crime  before 
it  happens,  and  thereby  help  make  our  communities  safer.  And  in 
that  regard,  there  are  a  number  of  other  related  issues  having  to 
do  with,  on  the  one  hand,  pretrial  diversion  and,  on  the  other  hand, 
community-based  rehabilitation. 
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Have  you  any  thoughts  about  the  specific  approaches  to  crime 
prevention  and  relieving  our  reliance  on  prisons  as  our  only  alter- 
native for  addressing  criminal  justice? 

Mr.  Heymann.  I  think  we  are  going  to  have  to  look  at  alternative 
punishments,  and  I  think  that  community  involvement  in  that  is 
essential.  I  think  if  we  want  community  cooperation,  we  need  not 
only  community  policing — I  think  if  we  are  going  to  deal  with 
crime,  I  think  we  need  community  cooperation.  We  can't  just  say 
to  police,  "You  solve  the  crime  problem."  I  think  if  we  are  going  to 
get  community  cooperation,  we  need  police  that  work  with  the  com- 
munity in  the  community,  that  the  community  feels  belong  to 
them,  and  I  think  we  also  have  to  find  alternative  sentences  in  ap- 
propriate cases — not  for  the  worst  criminals,  not  for  the  very  bad 
criminals,  but  alternative  sentences  which  are  community-sup- 
ported. 

Senator  Moseley-Braun.  All  right.  Thank  you,  Mr.  Chairman. 
Thank  you  very  much,  Mr.  Heymann.  I  look  forward  to  supporting 
your  nomination. 

[The  prepared  statement  of  Senator  Moseley-Braun  follows:] 

Prepared  Statement  of  Senator  Carol  Moseley-Braun 
confirmation  hearings  of  philip  b.  heymann,  webster  hubbell,  and  drew  days 

III — MAY  18-20,  1993 

Mr.  Chairman,  over  the  past  12  years  the  Department  of  Justice,  once  one  of  the 
proudest  departments  of  our  Nation's  Government,  has  become  a  sad  shadow  of  its 
former  self,  plagued  seemingly  at  every  turn  by  accusations  of  politicization,  crony- 
ism, ideological  bias,  and  simple  mismanagement. 

As  a  former  Assistant  United  States  Attorney,  I  have  been  deeply  troubled  as  I 
have  watched  the  rapid  decline  of  the  department  I  once  loved  so  much.  I  was  heart- 
ened to  see  that  President  Clinton  has  made  restoring  the  credibility  of  the  Depart- 
ment of  Justice  one  of  his  top  priorities,  and  in  my  opinion  he  could  not  have  gotten 
off  to  a  better  start  than  by  naming  Janet  Reno  as  Attorney  General.  In  the  few 
short  weeks  she  has  been  in  office,  Ms.  Reno  has  impressed  Americans  across  the 
country  with  her  courage,  commitment,  and  compassion,  with  her  intelligence  and 
with  her  integrity. 

But  Janet  Reno  cannot  do  it  alone,  Mr.  Chairman.  The  Justice  Department  is  a 
massive  and  often  unwieldy  bureaucracy,  with  80,000  employees  and  an  annual 
budget  of  more  than  $  10  billion.  Over  the  next  three  days,  this  committee  will  hold 
hearings  on  the  nominations  of  Philip  Heymann,  Webb  Hubbell,  and  Drew  Days,  the 
three  men  who  as  Deputy  Attorney  General,  Associate  Attorney  General,  and  Solici- 
tor General  will  be  responsible  for  the  most  important  functions  of  Janet  Reno's  De- 
partment of  Justice. 

These  three  men  bring  an  extraordinary  wealth  of  experience — in  all  levels  of  gov- 
ernment, in  academia,  in  the  private  sector,  and  in  public  advocacy  organizations — 
to  the  posts  for  which  they  have  been  nominated.  I  know  that  they  are  capable  of 
the  task  before  them.  Let  us  use  these  hearings  to  ensure  that  they  understand  the 
magnitude  of  that  task.  Let  us  use  these  hearings  to  make  sure  that  they  under- 
stand that  as  guardians  of  the  public  trust,  they  must  uphold  the  values  of  justice 
and  equality  in  every  aspect  of  their  lives. 

Above  all,  Mr.  Chairman,  we  are  a  nation  of  laws.  I  believe  that  the  Justice  De- 
partment can  and  must  restore  its  reputation.  I  believe,  as  you  do,  that  there  should 
be  only  one  law  for  all  Americans — the  weak  and  the  powerful,  the  rich  and  the 
poor.  These  three  nominees  can  make  that  ideal  the  reality.  I  look  forward  to  hear- 
ing their  plans  for  doing  so. 

Mr.  Heymann.  Thank  you.  Senator. 
The  Chairman.  Senator  Pressler. 

OPENING  STATEMENT  OF  SENATOR  PRESSLER 

Senator  Pressler.  Thank  you  very  much,  Mr.  Chairman. 


62 

I  have  just  completed  a  meeting  with  our  State  Governor,  Gov- 
ernor Miller,  who  just  succeeded  to  the  governorship  because  of  the 
tragic  death  of  Governor  Mickelson.  We  were  talking  about  the  In- 
dian jurisdiction  problems  we  have  in  South  Dakota,  and,  of  course, 
you  will  be  one  of  the  two  or  three  key  people  nationwide  dealing 
with  this  situation. 

I  think  Governor  Miller  was  speaking  for  many  States  when  he 
said  he  strongly  felt  that  there  should  be  more  consultation  be- 
tween the  States  and  the  Justice  Department  before  suits  are 
brought  in  the  area  of  Indian  matters. 

Also,  many  tribal  leaders — I  have  an  annual  meeting  with  my  In- 
dian tribal  leaders  in  South  Dakota;  I  work  very  closely  with  the 
tribes— have  had  the  feeling,  a  strong  feeling,  that  they  learn  of  im- 
portant developments  too  late.  So,  in  other  words,  there  seems  to 
be  a  problem  of  consultation  or  communication  here,  and  I  am  sure 
some  of  it  is  unavoidable,  and  I  am  sure  everybody  is  for  more  con- 
sultation and  communication. 

But  the  point  I  am  making  is  that  somebody  at  the  Justice  De- 
partment at  a  high  level  has  to  take  the  subject  of  Indian  country 
under  his  or  her  wing.  I  am  not  for  any  more  studies  or  any  com- 
missions or  any  working  groups  or  anything  like  that.  But  I  am 
wondering,  have  you  had  experience  in  this  area?  It  seems  that  the 
States  in  the  West,  at  least,  get  into  difficulty  with  the  Justice  De- 
partment in  the  area  of  Indian  law  in  Indian  country,  as  it  is 
called.  What  are  your  intentions  regarding  having  better  consulta- 
tion with  the  States?  They  feel  a  lot  of  these  matters  could  be 
solved  without  lawsuits.  I  don't  know  if  they  could  be  or  couldn't 
be.  Maybe  they  can't  be. 

Mr.  Heymann.  Senator  Pressler,  I  have  no  experience  in  the  area 
at  all.  I  have  heard  complaints  like  that  before.  I  think  this  will 
largely  fall  under  the  immediate  supervision  of  the  Associate  Attor- 
ney General,  not  of  me.  And  what  I  would  like  to  do  is  simply  take 
the  question  back  and  take  the  suggestion  back  that  we  should  be 
sure  that  we  have  somebody — not  a  commission  but  somebody — 
who  is  going  to  take  this  very  seriously. 

Senator  PRESSLER.  Yes;  the  Indian  tribes  at  all  the  national 
meetings  I  have  attended  feel  this  way:  The  Department  of  the  In- 
terior is  their  trustee,  and  the  person  who  is  responsible  for  looking 
after  their  interests  is  the  Secretary  of  the  Interior.  After  that,  it 
would  be  the  Attorney  General.  They  are  looking  for  closer  con- 
sultation. 

Also,  the  non-Indians  living  on  reservations,  who  own  land  near- 
by or  who  have  businesses  on  reservations  that  are  sometimes 
taxed  by  both  the  reservation  and  the  county,  have  a  great  deal  of 
confusion  about  where  the  tribal  courts  come  in  and  where  the 
State  courts  come  in  and  where  the  Federal  courts  come  in. 

We  really  need  someone  at  a  high  level  to  make  their  concerns 
a  personal  project.  I  would  appreciate  it  if  you  would  make  that  a 
priority  at  some  point  in  your  first  year,  because  you  would  be  the 
first  person  over  there  to  do  it  in  a  long  time.  And  there  are  a  lot 
of  people  out  there  I  would  like  you  to  meet— and  I  am  sure  you 
will — including  some  of  the  Indian  tribal  leaders  when  they  are 
here.  This  isn't  just  an  Indian  concern  or  a  non-Indian  concern. 
Tribal  leaders  said  their  No.  1  problem  on  the  Indian  reservation 
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was  law  enforcement,  which  is  the  same  No.  1  problem  right  up 
here  on  Capitol  Hill  where  I  live.  The  No.  1  problem  in  both  places 
I  would  say  is  law  enforcement  or  problems  of  crime. 

So  the  problems  are  the  same,  and  I  would  respectfully  ask — and 
I  am  doing  it  on  behalf  of  the  Indian  tribes  and  the  non-Indians 
who  live  nearby,  that  somebody  at  the  Justice  Department  make 
this  a  priority  for  a  period  of  time  this  year. 

Let  me  ask  about  the  issue  of  crime,  and  I  know  you  have  cov- 
ered that,  but  I  will  just  ask  you  your  basic  philosophy.  We  have 
crime  in  my* rural  State.  We  also  have  crime  problems  in  our  urban 
areas.  We  have  crime  problems  on  the  Indian  reservations.  There 
are  basically  two  approaches  people  cite  when  they  talk  about  solv- 
ing crime.  One  is  harsher  punishment;  the  other,  that  we  should 
solve  the  social  problems;  or  they  say  we  should  have  some  com- 
bination thereof,  and  that  would  eliminate  crime. 

If  you  were  to  make  a  project  out  of  ending  crime  in  Washington, 
DC,  how  would  you  do  it? 

Mr.  Heymann.  Senator,  it  is  one  of  the  toughest  places,  Washing- 
ton, DC.  If  you  will  allow  me  just  to  talk  in  general  about  what  I 
think  are  the  set  of  strategies  that  I  would  like  to  see  us  using  in 
dealing  particularly  with  violent  crime,  I  think  punishment  as  a 
deterrent  is  very  important  and  I  think  it  works.  I  have  rep- 
resented people  who  were  tough  street  criminals  in  Washington, 
DC,  and  I  have  seen  them  change  their  behavior  in  the  face  of  a 
threatened  increased  sentence  for  a  particular  type  of  crime.  Unfor- 
tunately, they  generally  change  it  to  a  different  type  of  crime.  So 
deterrence  is  a  prevention  I  would  continue  to  use  and  take  very 
seriously. 

Senator  Pressler.  Do  you  believe  the  death  penalty  is  a  deter- 
rent? Back  in  the  1960's,  when  I  was  in  school,  all  the  professors 
would  say  the  studies  all  say  the  death  penalty  is  not  an  effective 
deterrent.  Now  they  are  starting  to  say  there  are  a  lot  of  studies 
that  show  it  is  a  deterrent. 

Mr.  Heymann.  I  am  sure  it  must  be  a  deterrent  to  some  extent, 
but  I  haven't  looked  at  the  studies  well  enough. 

Let  me  talk  about  some  other  forms  of  prevention,  though.  You 
mentioned.  Senator  Pressler,  the  age-old  debate  between  deter- 
rence or  lock  them  up  and  changing  the  conditions  that  create 
criminals.  Well,  when  one  thinks  of  prevention,  one  begins  by 
thinking  about  changing  the  conditions  that  create  criminals.  I 
think  we  should  do  that,  but  it  is  not  the  only  way  and  it  is  a  long 
and  a  hard  way. 

I  think  that  a  lot  of  violent  crime  takes  place  because  we  pay  too 
little  attention  to  relationships  that  are  the  source  of  much  violent 
crime.  Violence  against  spouses,  domestic  or  live-ins,  domestic  vio- 
lence, violence  against  children,  I  think  we  had  better  start  t£iking 
those  seriously.  Violence  between  rival  gangs,  violence  based  on 
ethnic  lines,  these  are  all  relationships  where  the  way  to  prevent 
that  type  of  violence  is  to  start  getting  at  the  relationship. 

I  think  there  are  situations  that  are  particularly  dangerous  and 
we  ought  to  watch  those  situations.  They  will  help  with  violence, 
too.  High-speed  automobile  chases  often  end  in  violence.  We  saw 
that  in  the  Rodney  King  case.  We  see  it  in  other  cases.  Certain  en- 
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tertainment  or  sports  events  we  have  to  watch  very  carefully,  be- 
cause they  often  end  in  violence. 

I  think  it  is  important  to  reduce  two  commodities  that  have  a  lot 
to  do  with  violent  crime,  drugs  and  at  least  assault  weapons  and 
weapons  in  the  hands  of  the  wrong  people  on  the  street.  I  think 
that  arresting  and  incapacitating  the  most  violent  people  is  a  very 
good  way  to  do  it.  Of  course,  you  do  that  when  you  adjust  severe 
punishment,  but  I  think  identifying  people  who  deserve  to  be  in  jail 
in  either  of  two  ways  is  a  very  important  prevention.  One,  people 
who  have  long  careers  as  criminals.  Senator  Cohen  read  me  the  ca- 
reer of  a  person  I  wrote  a  book  about. 

But  the  other  type  are  the  type  that  are  young.  It  is  hard,  by  the 
time  you  get  a  long  career  as  a  criminal,  you  are  pretty  well  along 
in  it.  Younger  people  who  are  terrorizing  a  neighborhood,  I  think 
we  ought  to  try  to  identify  them  and  catch  them  while  they  are  ter- 
rorizing the  neighborhood  and  take  them  off  the  street. 

Finally,  I  think  that  we  ought  to  do  everything  we  can  to  get  the 
community  involved  in  stopping  crime  in  that  community,  because 
I  think  the  only  way  the  police  can  be  effective  is  if  the  people  in 
the  community  do  two  things:  One,  when  Jimmy  Jones  goes  out 
and  starts  behaving  like  a  thug,  a  woman  or  a  man  grabs  him  and 
says,  "Jimmy,  what  in  the  world  do  you  think  you're  doing?"  And 
he  may  be  8  years  old  or  9  or  10.  And  the  second  thing  they  have 
to  do  is,  if  Jimmy  Jones  is  still  terrorizing  people  at  the  age  of  14, 
they  have  to  help  law  enforcement  deal  with  him. 

Anjrway,  those  are  my  set  of  recommendations  on  prevention. 
Senator  Pressler.  I  believe  one  of  your  fields  at  Harvard  Law 
School  was  criminal  law,  is  that  right? 

Mr.  Heymann.  That  is  correct.  Senator  Pressler. 
Senator  Pressler.  I  have  been  intrigued,  and  another  Senator 
raised  this  question  earlier,  about  the  ABSCAM  issue.  Let  me  say 
that  I  don't  bear  any  personal  feelings  here,  because  Judge  Pratt 
and  others  wrote  some  wonderful  statements  about  m^e  which  I 
think  were  maybe  even  a  little  excessive. 

But  the  point  is,  in  these  types  of  operations  where  you  have 
some  people,  who  are  totally  unrelated  to  the  taping,  stumble  onto 
the  situation  one  way  or  another,  how  does  the  Justice  Depart- 
ment, or  how  under  our  criminal  law,  can  you  protect  those  people 
until  the  time  of  the  trial?  I  think  that  is  probably  one  of  the  great 
questions  in  criminal  law.  I  don't  know  whether  you  have  any  com- 
ments on  that  in  general,  or  not. 

Mr.  Heymann.  After  ABSCAM,  Senator  Pressler,  we  set  down  to 
address  that  very  question,  because  to  have  some  kind  of  conman 
or  outsider  or  government  informer  leading  someone  mistaken 
about  what  was  happening  into  a  situation,  of  videotaping  an  em- 
barrassment seems  to  me  to  be  an  absolute  outrage. 

The  way  we  addressed  it  was  to  say  that  it  will  be  a  requirement 
from  now  on,  and  that  is  since  1980,  that  no  one  would  ever  be  in- 
vited into  a  situation — I  should  not  be  doing  this  orally  without  it 
in  front  of  me,  so  please,  it  is  in  writing— into  a  situation  where 
they  could  be  embarrassed  by  being  invited  to  participate  in  a 
criminal  event  of  some  sort,  without  our  being  satisfied  that  it  has 
been  made  unmistakably  clear  in  advance  that  what  is  to  take 
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place  is  a  wholly  illegal,  unacceptable  corrupt  transaction,  no  slop- 
piness. 

Senator  Pressler.  Good.  Yes;  if  you  could  submit  that  for  the 
record,  I  would  much  appreciate  it. 

Mr.  Heymann.  I  would  be  happy  to. 

[The  information  referred  to  follows:] 

U.S.  Senate, 
Washington,  DC. 

For  Phillip  Heymann:  Please  provide  me  with  a  copy  of  the  Department  of  Jus- 
tice memo  (circa  1980,  post-ABSCAM)  you  referenced  in  my  Une  of  questioning  stat- 
ing Justice  Department  policy  that  public  officials  who  are  the  target  of  sting  oper- 
ations will  not  be  invited  into  a  situation  that  covdd  be  potentially  embarrassing  un- 
less the  invitation  is  to  engage  in  some  activity  that  is  clearly  and  unambiguously 

illegal. 

Larry  Pressler, 

U.S.  Senator. 


Office  of  the  Deputy  Attorney  General, 

Washington,  DC.  June  21,  1993. 

Hon.  Larry  Pressler, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Pressler:  In  response  to  your  request,  here  are  the  guidelines  on 
the  use  of  undercover  operations  by  the  Federal  Bureau  of  Investigation. 

If  there  is  any  other  information  you  may  require,  please  feel  free  to  contact  me. 

Sincerely,  _         ^  ,^ 

Philip  B.  Heymann, 

Deputy  Attorney  General. 
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ATTOR.NEY  CENTRAL' S  CUTPrLTNT.S  ON 
Fbl  incbtRCOVEK  OPERATIONS 


Tht-  following  £uidfclines  on  use  of  undercover  operations 
by  the  Federal  bureau  of  Investigation  are  ittutd  under 
authority  of  the  Attorney  General  as  provided  in  28  U.S.C. 
509.  510.  and  533.   They  are  consistent  vith  the  requireinents 
of  the  proposed  FBI  Charter  Act,  but  do  not  depend  xrpon 
passage  of  the  Act  for  their  effectiveness. 

INTKODUCTION 

DEFIKITIOKS 

CEKERAL  AUTHORITY 

AUTHORIZATION  OF  UNDERCOVER  OPERATIONS 

A.    Undercover  Operations  that  May  Not  be  Approved 

by  the  Special  Agent  in  Charge  because  of  Fiscal 
Circumstances 

E.    Undercover  Operations  that  May  Uox.    be  Approved  by 
the  Special  Agent  in  Charge  Because  of  Sensitive 
Circumstances 

C.  Undercover  Operations  that  May  be  Approvt-J  by 
the  Special  Agent  in  Charge 

D.  Approval  by  Headquarters  (Undercover  Operations 
Review  Conniittee.  and  Director  or  Designated 
AsEistant  Director),  vith  Concurrence  of  United 
States  Attorney  or  Strike  Force  Chief.  Vhere 
Sensitive  or  Fiscal  Circumstances  Are  Present 

E.  Applications  to  Headquarters 

F.  Undercover  Operations  Review  Committee 

C.    Approval  by  Director  or  Deisgnated  Assistant 
Director 

h.  .  Duracion  of  Authorizations 
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1.    Authorization  of  Participation  In  "Otbervise 
Illegal"  Activity 

J.    Authorization  of  Che  Creation  of  Opportunities 
for  Illegal  Activity 

K.    Authorization  of  Investigative  Intervievs 

That  are  Hot  Part  of  an  Underco.-er  Operation 

MOKiTORiicG  a::d  coirrROL  of  undercover  opzrat.ohs 

L.    Continuing  Consultation  vith  United  States 
Attorney  or  Strike  Force  Chief 

li.    Serious  Legal,  Ethical.  Prosecutive,  or  Departmental 
Policy  Questions,  and  Previously  Unforeseen  Sensitive 
Circumstancss 

K.    Emergency  Authorization 

« 

0.    Annual  Report  of  Undercover  Operatiisns  Review- 
Committee 

P.    Preparation  of  Undercover  Employees 

Q.    Review  of  Undercover  Es:ployee  Conduct 

R.    Deposit  of  Proceeds;  Liquidation  of  Proprietaries 

r£SEkvatio:j 
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itrr?.oDUCTio:: 

The  FBI's  use  of  xmdercover  eoployees  and  operation  of 
proprietary  business  entities  is  a  lawful  and  essential  technic;ue^ 
in  the  detection  and  investigation  of  white  collar  crime, 
political  corruption,  organized  crime,  and  other  priority  areas. 
However,  use  of  this  technique  inherently  involves  an  element  of 
deception,  and  occasionilly  may  require  a  degree  of  cooperation 
with  persons  whose  motivation  and  conduct  are  open  to  question, 
and  so  should  be  carefully  considered  and  monitored. 

An  "undercover  employee."  under  these  guidelines,  is  any 
employee  of  the  FBI  --  or  employee  of  a  federal,  state  or  local 
law  enforcement  agency  working  under  the  direction  and  control 
of  the  FBI  in  a  particular  investigation  --  whose  relationship 
with  the  FBI  is  conceaJ.ed  frotn  third  parties  in  the  course  of  an 
investigative  operation  by  the  maintenance  of  a  cover  or  alias 
identity. 

An  "undercover  operation"  is  any  investigative  operation  in 
which  an  undercover  employee  is  used. 

A  "proprietary"  is  a  sole  proprietorship,  partnership, 
corporation,  or  other  business  entity  owned  or  controlled  by  the 
FBI.  used  by  the  FBI  in  connection  with  an  undercover  operation, 
and  whose  relationship  with  the  FBI  is  not  generally  acknowledged. 

CEl^CRAL  AUTHORITY 

(1)   The  FBI  may  conduct  undercover  operations,  pursuant  to 
these  guidelines,  that  are  appropriate  to  carry  out  its  investigative 
responsibilities  in  domestic  lav  enforcement. 

Under  this  authority,  the  FBI  may  participate  in  joint 
undercover  operations  with  other  federal,  state,  and  local  lav- 
enforcement  agencies;  may  seek  operational  assistance  for  an 
undercover  operation  froo  any  suitable  informant,  confidential 
source,  or  other  cooperating  private  individual,  and  may  operate 
a'  proprietary  on  a  cocmercial  basis  to  the  extent  necessary  to 
maintain,  an  operation's  cover  or  effectiveness 
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(2)   Undercover  operations  c»n  be  authorired  only  at  the 
"full  investigation"  stage  in  Doaestic  Security  Investigations. 

AITHORIZATION  OF  m;DERCOVER  OPERATIOKS 

All  taidercover  operations  xinder  these  guidelines  fall  into 
one  of  two  categories:   (1)  those  undercover  operations  that  can 
be  approved  by  the  Special  Agent  in  Charge  (SAC)  xmder  his  ovn 
authority,  and  (2)  those  undercover  operations  that.can  only  be 
authorized  by  the  Director  or  designated  Assistant  Director, 
upon  favorable  recomnendations  by  the  SAC,  Bureau  headquarters 
(FBIHQ) ,  and  the  .Undercover  Operations  Review  Committee.  Under- 
cover operations  in  the  latter  category  are  those  that  involve  a 
substantial  expenditure  of  goveminent  funds,  or  otherwise  iniplicate  * 
fiscal  policies  and  considerations.  (Paragraph. A) .   Also  included 
in  this  latter  category  are  undercover  operations  that  involve 
what  are  teroed  "sensitive  circumstances."   In  general,  these 
are  undercover  operations  involving  investigation  of  public 
corruption,  or  undercover  operations  that  involve  risks  of 
various  foras  of  harm  and  intrusion.  (Paragraph  £) .  Of  course, 
in  planning  an  \indercover  operation,  these  risks  of  harm  and 
intrusion  will  be  avoided  whenever  possible,  consistent  with  the 
need  to  obtain  necessary  evidence  in  a  timely  *nd  effective 
manner. 

A.    Undercover  Opeutions  that  May  Not  be  Approved  by  the 

Special  A^ent  in  Cha'rRe  because  oi    Fiscal  Circunstances 

(1)   Subject  to  the  emergency  authorization  procedures  set 
forth  in  paragraph  N.  the  SAC  may  not  authorize  the  establishment, 
extension  or  renewal  of  an  xindercover  operation  if  there  is  a 
reasonable  expectation  chat: 

(a)  The  undercover  operation  could  result  in  significant 
civil  claims  against  the  United  States,  either  arisinf 

•       in  tort,  contract  or  claims  for  Just  compensation 
for  the-  "taking"  of  property; 

(b)  The  xjndercover  operation  will  require  leasing 
or  contracting  for  property,  supplies,  services. 
equipment,  or  facilities  for  any  period  extending 
beyond  the  September  30  termination  date  of  the 
then  current  fiscal  year,  or  with  prepayment  of 
more  than  one  month's  rent;  or  will  require  leasing 
any  facilities  in  the  District  of  Columbia; 

\    (c)   The  undercover  operation  will  require 

the  use  of  appropriated  funds  to  establish 
or  acquire  a  proprietary,  or  to  operate 
such  a  proprietary  on  a  commercial  basis; 
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(d)   The  xjndercover  operation  vill  require 

the  deposit  of  appropriated  funds,  or  of 
proceeds  generated  by  the  undercover  operation, 
in  banks  or  other  financial  institutions; 

-(t)   The  vindcrcDver  operation  vill  involve 

use  of  proceeds  generated  by  the  undercover 
operation  to  offset  necessary  and  reasonable 
expenses  of  the  operation; 

(f)   The  undercover  operation  vill  require 

indemnification  agreenents  for  losses  incurred 
in  aid  of  the  operation .  or  vill  require  expendi- 
tures in  excess  of  51500  for  property,  supplies, 
services.  equipn>ent  or  facilities,  or  for  Che 
construction  or  alteration  of  facilities; 

(£)   The  undercover  operation  vill  last  longer 

than  6  months  or  vill  involve  an  expenditure 
in  excess  of  -$20,000  or  such  other  amount  Chat 
is  set  fron  titae  to  time  by  the  Director,  vich 
the  approval  of  tht  Attorney  General.   However. 
this  expenditure  limitation  shall  not  apply 
vhere  a  significant  and  unanticipated  investiga- 
tive opportunity  vould  be  lost  by  compliance  vith 
the  proc'dures  sec  forth  in  paragraphs  D.  I.,  F, 
and  C. 

E .    Undercover  Operations  that  May  not  be  Approved  bv  the 

Special  Apent  m  Charge  Because  of  Sensitive  Circumstances 

Subject  to  the  emergency  authorization  procedures  set  forth 
in  paragraph  N.  the  SAC  nay  not  authorize  the  establishment, 
extension  or  renewal  of  an  undercover  operation  that  involves 
sensicive  circuns tances .   For  purposes  of  these  guidelines,  an 
unotrcovtr  opcr/ition  involves  scni^icivc  ci  rcunis  i.Tnci  .'■  if  thtTt- 
IS  h    reasonable-  expectation  that: 

(a)   Tlie  undercover  operation  vill  concern 
an  investigation  of  possible  corrupt 
action  by  a  public  official  or  political 
candidate,  the  activities  of  a  foreign 
government,  the  activities  of  a  religious 
or  political  organization,  or  the  activities 
of  the  nevs  media. 


(b) 
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The  ijndercover  operation  vill  Involve 
untrue  representations  by  acn  undercover 
employee  or  cooperating  private  individual 
concerning  the  activities  or  involvement 
oi  any  innocent  person; 

(c)  An  undercover  employee  or  cooperating  private 
individual  vill  engage  in  ahy  activity  that 
IS  proscribed  by  federal,  state,  or  local 
lav  as  a  felony  or  that  is  otherwise  a 
serious  crime  --  except  this  shall  not 
include  criminal  liability  for  the  purchase 
of  stolen  or  contraband  goods  or  for  the 
making  of  false  representations  to  third 
parties  in  concealment  of  personal  identity 
or  the  true  ownership  of  a  proprietary; 

(d)  An  undercover  employee  or  cooperating  private 
individual  will  seek  to  supply  an  item  or 
service  that  would  be  reasonably  unavailable 
to  criminal  actors  but  for  the  participation 
ot  the  government; 

(e)  An  undercover  cnployee  or  cooperatinr 
private  individual  will  run  a  significant 
risK  of  being  arrested  and  seeking  to  continue 
undercove* ; 

(f)  An  undercover  employee  or  cooperating 
private  individual  vill  be  required  to 
give  sworn  testinony  in  any  proceeding 
in  an  undercover  capacity; 

(g)  An  undercover  employee  or  cooperating 
private  individual  will  attend  a  meeting 
between  a  subject  of  the  investigation 
and  his  lawyer; 

(h)   An  undercover  employee  or  cooperating 

private  individual  will  pose  as  an  attorney 
physician,  clergyman,  or  member  of  the  news' 
media,  and  there  is  a  significant  risk  that 
another  individual  will  be  led  into  a 
professional  or  confidential  relationship 
with  the.  xindercover  employee  or  cooperating 
private  individual  as  a  result  of  the  pose; 

(i)   A  request  for  information  will  be  made 

by  an  undercover  employee  or  cooperating 
individual  to  an  attorney,  physician,  clergyman 
or  other  person  who  is  under  the  obligation 
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of  a  legal  privilege  of  confidentiality,  and 
'  the  particular  information  vould  ordinarily  be 
privileged; 

(j)   A  request  for  information  vill  be  made 

by  an  undercover  ecployee  or  cooperating 
private  individual  to  a  metcbcr  of  the  nevs 
media  concerning  any  individual  with  whom 
the  newsman  is  known  to  have  a  professional 
or  confidential  relationship; 

(k)   The  undercover  operation  vill  be  used  to 
infiltrate  a  group  under  investigation 
a&   part  of  a  Domestic  Security  Investigation, 
or  to  recruit  a  person  from  vlthtn  such  a 
group  as  an  informant ; 

(1)   There  may  be  a  significant  risk  of  violence 
or  physical  injury  to  individuals  or  a 
significant  risk  of  financial  loss  to  an 
innocent  individual. 

C.    Undercover  Operations  that  Hay  be  Approved  by  the 
Special  Ap^ent  in  Charge 

(1)   The  SAC  may  authorize  the  establishment,  extension 
or  renewal  of  all  other  undercover  operations,  to  be  supervised 
by  his  field  office,  upon  his  written  determination,  stating 
supporting  facts  and  circumstances,  chat: 

(a)  Initiation  of  investigative  activity  regarding 
the  alleged  criminal  conduct  or  criminal 
entei-prise  is  warranted  under  the  Attorney 
General's  Guidelines  on  the  Investigation  of 
General  Crimes,  the  Attorney  General's 
Guidelines  on  Domescic  Security  Investigations, 
the  Attorney  General's  Guidelines  on  Inves t i par  1  o' 
of  Crirainal  Enterprises  Engaged  in  Racketeering 
Activity,  and  any  other  applicable  guidelines; 

(b)  The  proposed  undercover  operation  appears 
to  be  an  effective  means  of  obtaining 
evidence  or  necessary  information;  this 
should  include  a  statement  of  what  prior 
investigation  has  been  conducted,  and  what 
chance  the  operation  has  of  obtaining 
evidence  or  necessary  information  concerning 
the  alleged  criminal  conduct  or  cricu-nal 
enterprise ; 
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(c)  The  undercover  operation  viH  be  conducted 
vith  minimal  intrusion  consistent  vith  the 
need  to  collect  the  evidence  or  information 
in  a  rimely  and  effective  manner: 

(d)  Approval  for  the  use  of  any  informant 

or  confidential  source  has  been  obtained 
as  required  by  the  Attorney  General's 
Guidelines  on  Use  of  Informants  and 
Confidential  Sources; 

(e)  There  is  no  present  expectation  of  the 
occurrence  of  any  of  the  circumstances 
listed  in  paragraphs  A  And  £; 

(f)  Any  foreseeable  participation  by  an  undercover 
employee  or  cooperating  private  individual 

in  illegal  activity  that  can  be  approved  by 
a  SAC  on  his  ovn  authority  (that  is.  the 
purchase  of  stolen  or  contraband  goods,  or 
participation  in  a  nonserious  misdemeanor), 
is  justified  by  the  factors  noted  in 
paragraph  1(1) . 

D.    Approval  by  Headquarters  (Undercover  Operations 

^vicv  Conrnittee.  and  Director  or  Desipnated  Assistant 
B^irector)  .  with  Con''uTrence  of  United  States  Attorney 
or  Strike  Force  Chief,  \7here  Sensitive  or  Fiscal 
Circumstances  Are  Present  '     "  ~  ' 

The  Director  of  the  FBI  or  a  designated  Assistant 
Director  must  approve  the  establishment,  extension,  or 
renewal  of  an  undercover  operation  if  there  is  a  reasonable 
expectation  that  any  of  the  circumstances  listed  in  paragraphs 
A  and  B  may  occur. 

In  such  cases,  the  SAC  shall  first  make  application  to 
Fhl  Headquarters  (FEIHQ) .   See  paragraph  E  below.   F^IHQ  may 
either  disapprove  the  application  or  recommend  that  it  be 
approved.   A  recommendation  for  approval  may  be  forwarded 
directly  to  the  Director  or  designated  Assistant  Director  if 
the  application  was  submitted  to  FBIHQ  solely  because  of  a 
fiscal  circumstance  listed- in  paragraph  A(b)-(e).  In  all 
other  cases  in  which  FBIHQ  recommends  approval,  the  application 
shall  be  forwarded  to  the  Undercover  Operations  Review 
Cotaittee  for  consideration.   See  paragraph  E.   If  approved 
by  the  Undercover  Operations  Review  Ccnrnittee,  the  application 
shall  be  forwarded  to  the  Director  or  designated  Assistant 
Director,.  See  paragraph  G.   The  Director  or  designated 
Assistant  Director  may  approve  or  disapprove  the  application. 
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E.    Applications  to  Headquarters 

(1)   Each  application  to  Headquarters  froo  a  SAC  reconincnding 
approval  of  the  ettablithment .  extension,  or  reneval  of  an  •under- 
cover operation  involving  circumstances  listed  in  paragraphs  A 
and  D  shall'  be  Dade  in  writing  and  shall  include,  vith  supporting 
facts  and  circunstances : 

(a)  A  description  of  the  proposed  undercover 
operation,  including  the  particular  cover 
to  be  employed  and  any  informants  or  other 
cooperating  persons  vho  will  assist  in  the 
operation;  a  description  of  the  particular 
offense  or  crininal  enterprise  under 
investigation,  and  any  individuals  knovn 
to  be  involved;  and  a  statement  of  the 
period  of  tiine  for  which  the  undercover 
operation  would  be  maintained; 

(b)  A  description  of  how  the  determinations 
required  by  paragraph  C(l) (a)  -  (d)  have 
been  met; 

(c)  A  statement  of  which  circumstances  specified 
in  paragraphs  A  and  B  are  reasonably 
expected  to  occur,  what  the  operative  facts 
are  likely  to  be.  and  vhy  the  undercover 
operation  merits  approval  in  light  of  the 
circumstances,  including. 

(i)   for  any  foreseeable  participation  by 
an  undercover  enployee  or  cooperating 
private  individual  in  activity  that  is 
proscribed  by  federal,  state,  or  local 
lav  as  a  felony  or  that  is  othervise  a 
serious  crime  --  but  not  including  the 
purchase  of  stolen  or  contraband  goods 
or  making  of  false  representations  to 
third  parties  in  concealment  of  personal 
identity  or  the  true  ownership  of  a 
proprietary  --  a  statenent  why  the 
participation  is  justified  by  the  factors 
noted  in  paragraph  1(1).  and  a  statement 
of  the  federal  prosecutor's  approval 
pursuant  to  paragraph  1(2); 

(ii)   for  any  planned  infiltration  by  an 

undercover  e-ployee  or  cooperating  private 
individual  of  a  group  under  investigation 
as  part  of  a  Donestic  Security  Investigation, 
or  recruittuent  of  a  person  fror:  within 
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such  a  group  as  an  infonaant.  a  statement 
why  the  infiltration  or  recruicnent  is 
necessary  and  neets  the  requirements  of 
the  Attorney  General's  Guidelines  on 
Domestic  Security  Investigations;  and 
a  description  of  procedures  to  ininiiLize 
aT>y  acquisition,  retention,  and 
dissenination  of  information  that  does  not 
relate  to  the  matter  xmder  investigation 
or  to  any  other  authorized  investigative 
activity. 

(d)  A  statement  of  proposed  expenses; 

(e)  A  statenent  that  the  United  States  Attorney 
or  Strike  Force  Chief  it   knovledgeable  about 
the  proposed  operation,  including  the  sensitive 
circxonstances  reasonably  expected  to  occur; 
concurs  with  the  proposal  and  its  objectives 
and  legalicy;  and  agrees  to  prosecute  any 
meritorious  case  that  is  developed. 

(2)  In  the  highly  unusual  event  that  there  are  compelling 
reasons  that  either  the  United  States  Attorney  or  Strike 
Force  Chief  should  not  be  advised  of  the  proposed  vmdercover 
operation,  the  Assistant  Attorney  General  in  charge  of  the 
Criminal  Division,  or  other  Department  of  Justice  attorney 
designated  by  him.  may  substitute  for  such  person(s)  for 
purposes  of  any  authorization  or  other  function  required  by 

these  guidelines.   Where  the  SAC  determines  that  such  substitution 
is  necessary,  the  application  to  F3IHQ  shall  include  a 
statenent  of  the  compelling  reasons,  together  with  supporting 
facts  and  circxnistances .  which  are  believed  to  justify  that 
determination.   Such  applications  may  only  be  authorized 
pursuant  to  the  procedures  prescribed  in  paragraph  F.  belov. 
whether  or  not  consideration  by  the  Undercover  Operations 
Review  Conraittee  is  otherwise  required,  and  upon  the  approval 
of  the  Assistant  Attorney  General  in  charge  of  the  Criminal 
Division. 

(3)  An  application  for  the  extension  or  renewal  of 
authority  to  engage  in  an  undercover  operation  should  also 
describe  the  results  so  far  obtained  from  the  operation  or  a 
reasonable  explanation  of  any  failure  to  obtain  significant 
results,  and  a  statement  that  the  United  States  Attorney  or 
Strike  Force  Chief  favors  the  extension  or  renewal  of  authority. 

T.        Undercover  Operations  Review  Compittee 

(1)   There  shall  be  an  Undercover  Operations  Review 
Conaiittee,  consisting  of  appropriate  employees  of  the  FBI 
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designated  by  the  Director,  and  Bttomeys  of  the  Deparrroent  of 
Justice  designated  by  the  Assistant  Attorney  General  in  charge 
of  the  Criminal  Division,  to  be  chaired  by  a  designee  of  the 
Director. 

(2)  Cpon  receipt  frou  FBIHQ  of  a  SAC's  application  for 
approval  of  an  imdercover  operation,  the  Coimittee  will  review 
the  application.   The  Justice  Department  taembers  of  the  Conroittee 
may  consult  with  senior  Department  officials  and  the  United 
States  Attorney  or  Strike  Force  Chief,  as  they  deen  appropriate. 
If  the  Conmittee  concurs  In  the  determinations  contained  in  the 
application,  and  finds  that  in  other  respects  the  undercover 
operation  should  go  forward,  see-  paragraph  F(3)  and  (A)  below. 
the  CocELittee  is  authorized  to  reconaend  to  the  Director  or 
designated  Assistant  Director,  see  paragraph  C,  that  approval  be 
granted. 

(3)  In  reviewing  the  application,  the  Connittee  shall 
carefully  assess  the  contemplated  benefits  of  the  undercover 
operation,  together  with  the  operating  and  other  costs  of  the 
proposed  operation.   In  assessing  the  costs  of  the  undercover 
operation,  the  Conraittee  shall  consider,  where  relevant,  the 
following  factors,  aoong  others: 

(a)  the  risk  of  harm  to  private  individuals  or 
\indercover  employees; 

(b)  the  risk  of  financial  loss  to  private  individuals 
and  businesses,  and  the  risk  of  danage  liability 
or  other  loss  to  the  govemnent ; 

(c)  the  risk  of  harm  to  reputation; 

(d)  the  risk  of  harm  to  privileged  or  confidential 
relationships ; 

(e)  the  risk  of  invasion  of  privacy; 

(f)  the  degree  to  which  the  actions  of  undercover 
employees  or  cooperating  private  individuals  may 
approach  the  conduct  proscribed  in  paragraph  J 
below;  and 

(g)  the  suitability  of  undercover  enployees '/  or 
cooperating  private  individuals'  participating 
in  activity  of  the  sort  conter^lated  during 
the  undercover  operation. 

(A)   If  the  proposed  undercover  operation  involves  any  of 
the  sensitive  circuir.stances  listed  in  paragraph  B.  the  Corr-iittee 
shall  also  examine  the  application  to  determine  whether  the 
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undercover  operation  is  planned  «o  «s  to  minimize  the  incidence 
of  such  sensitive  circumstances.  «nd  to  minimize  the  risks  of 
harr.  and  intrusion  that  are  created  by  such  ?ircumtances   ?f 
the  Conmittee  recom,T>ends  approval  of  an  undercov^oSeraJion 
involving  sensitive  circumstances,  the  recormendatioS  sSaU 
include  a  brief  v-ritten  statement  explaining  why  the  undercover 
operation  menus  approval  in  light  of  the  -nticip.ted  «curreSce 
of  such  sensitive  circumstances.  •-•■■i  «ucu  occurrence 

(3)   The  Conraittee  shall  recommend  approval  of  an  under- 
cover operation  only  upon  reaching  a  consensus?  pJov^Se^thlt : 

If  one  or  more  of  the  designees  of  the 
Assistant  Attorney  General  in  charge  of 
the  Criminal  Division  does  not  Join  In 
a  recommendation  for  approval  of  a  propoaed 
I^^!I^°rr  °P*^^"^°n  because  of  legil  .ethical, 
rh^  r  -  ^*  or  Departmental  policy^onsideratiins 
Arroi  i^*^  '^?^^  promptly  advise  the  Assistant 
Attorney  General  and  there  shall  be  no  approval 
of  the  establishment,  extension,  or  renewal 
ot  the  undercover  operation  until  the  Assistant 
Attorney  General  has  had  the  opportunity  to 
consult  with  the  Director- 


(a) 


(b) 


If.  upon  consultation,  the  Assistant  Attorney 
General  disagrees  with  a  decisien  by  the 
Director  to  approve  the  proposed  undercover 
operation,  there  shall  be  no  establishment 
extension  cr  renewal  of  the  undercover 
operation  until  the  Assistant  Attorney 
General  has  had  an  opportunity  to  refer 
the  matter  to  the  Deputy  Attorney  General 
or  Attorney  General. 


(6) 


rsf   rK.  rpi     Conroit tee  should  consult  the  Legal  Counsel  Division 
of  the  FBI.  and  the  Office  of  Legal  Counsel  or  other  appropriate 
division  or  office  m  the  Department  of  Justice,  about  any 
significant  unsettled  legal  questions  concerning  authority  for 
or  the  conduct  of  a  proposed  undercover  operation. 

^-    Approval  by  Director  or  Designated  Assistant  Director 

The  Director  or  a  designated  Assistant  Director  shall  have 
authority  to  approve  operations  recommended  for  approval  by  the 
Undercover  Operations  Review  Committee,  provided  that  only  the 
Director,  may  authorize  a  proposed  operation  if  a  reasonable 
expectation  exists  that: 


78 

548 


(a)  '  There  may  be  a  significant  ritk  of  violence  or 

physical  injury  to  individuals; 

(b)  The  undercover  operation  will  be  used  to  infiltrate 
a  group  \jnder  investigation  a   part  of  a  Domestic 

-  Security  Investigation,  or  to  recruit  a  person 
fron  vithin  such  a  group  as  an  informant  or 
confidential  source,  in  vhich  case  the  Director's 
authorization  shall  include  e    statement  of 
procedures  to  minimize  any  acquisition,  retention, 
and  dissemination  of  infomation  that  does  not 
relate  to  the  natter  under  investigation  or  to 
any  other  authorized  investigative  activity:  or 

(c)  A  circumstance  specified  in  paragraph  A(b)-(e) 
is  reasonably  expected  to  occur,  in  vhich  case 
the  undercover  operation  tuay  be  implemented 
only  after  the  Deputy  Attorney  General  or 
Attorney  General  has  specifically  approved  that 
aspect  of  the  operation  in  accordance  with 
applicable  law. 

K.    Duration  of  Authorizations 

(1)  An  undercover  operation  may  not  continue  longer 

than  is  necessary  to  achieve  the  objective  of  the  authorization, 
nor  in  any  event  longer  than  6  months  without  new  authorization 
to  proceetl. 

(2)  Any  undercover  operation  initially  approved  by  a 
SAC  must  be  reauthorized  by  an  Assistant  Director  or  the 
Director,  pursuant  to  paragraphs  D-G.  if  it  lasts  longer 
than  6  months  or  involves  expenditures  in  excess  of  the 
anount  prescribed  in  paragraph  A(c) . 

1.    Authorization  of  Participation  In  "Otherwise  Tllepal"  Activif 

IJothvithstanding  any  other  provision  of  these  guidelines. 
an  ur.dercover  ecployee  or  cooperating  private  individual 
shall  not  engage,  except  in  accordance  with  this  paragraph. 
in  any  activity  that  would  constitute  a  crime  under  state  or 
federal  law  if  engaged  in  by  a  private  person  acting  without 
the  approval  or  authorization  of  an  appropriate  government 
official.   For  purposes  of  this  paragraph,  such  activity  is 
referred  to  as   otherwise  illegal"  activity. 

(1)  Ho   official  shall  recotamend  or  approve  an  undercover 
eaployee'a.  or  cooperating  private  individual's  planned  or 
reasonably  foreseeable  participation  in  otherwise  illegal 
activity  unless  the  participation  is  justified  in  order; 
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(a)  to  obtain  infonuation  or  evidence  necessary 
for  paramount  prosecutive  purposes; 

(b)  to  establish  and  maintain  credibility  or 
cover  with  persons  associated  vith  the 
criminal  activity  under  investigation;  or 

(c)  to  prevent  or  avoid  the  danger  of  death  or 
serious  bodily  injury. 

(2)  Participation  in  any  activity  that  is  proscribed 
by  federal,  state,  or  local  lav  as  a  felony  or  that  is 
othervise  a  serious  crime  —  but  not  including,  the  ^purchase 

of  stolen  or  contraband  goods  or  the  makine  of  false  representations 

to  third  parties  in  concealment  of  personal  identity  or  the 

true  ownership  of  a  proprietary  —  must  be  approved  in 

advance  by  an  Assistant  Director  on  the  recommendation  of 

the  Undercover  Operations  Review  Cocniittee  pursuant  to 

paragraphs  D-C.  except  that  the  Director's  approval  is 

required  for  participation  in  any  otherwise  illegal  activity 

involving  a  significant  risk  of  violence  or  physical  injury 

to  individuals.   Approvals  shall  be  recorded  in  writing. 

A  recommendation  to  FBIHQ  for  approval  of  participation 
in  such  otherwise  illegal  activity  must  include  the  views  of 
the  United  States  Attorney.  Strike  Force  Chief,  or  Assistant 
Attorney  General  on  why  the  participation  is  warranted. 

(3)  Participation  in  the  purchase  of  stolen  or  contraband 
roods,  or  ill  .n  nonKcriouK  roiKdt-nn-.nnor .  must  bi-  npprovcil  in 
advance  by  the  Special  Agent  in  Charge.   Approvals  by  the 

SAC  shall  be  recorded  in  writing. 

(^)   The  FBI  shall  take  reasonable  steps  to  ninicire 
the  participation  of  an  undercover  employee  or  cooperating 
private  individual  in  any  otherwise  illegal  activity. 

(5)  An  undercover  employee  or  cooperating  private 
individual  shall  not  participate  in  any  act  of  violence, 
initiate  or  instigate  any  plan  to  coranit  criminal  acts,  or 
use  unlawful  investigative  techniques  to  obtain  information 
or  evidence  for  the  FBI  (e.g..  illegal  wiretapping,  illegal  , 
nail  openings,  breaking  and  entering,  or  trespass  amounting 
to  an  illegal  search). 

(6)  If  it  becomes  necessary  to  participate  in  otherwise 
illegal  activity  that  was  not  foreseen  or  anticipated,  an 
xondercover  employee  should  make  every  effort  to  consult  with 
the  SAC.  "For  otherwise  illegal  activity  that  is  a  felony  or 

a  serious  misdemeanor,  the  SAC  can  provide  emergency  authorization 
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under  paragraph  N.   If  consultacion  with  the  SAC  is  Ispotsible 
and  there  is  an  iisnediate  and  ^*we   threat  to  life  or  physical 
safety  (including  destruction  of  property  through  arson  or 
bombing) .  an  undercover  employee  may  participate  in  the  otherwise 
illegal  activity  so  long  mt   he  does  not  take  part  in  and  makes 
every  effort  to  prevent  any  act  of  violence.   A  report  to  the  SAC- 
shall  be  ttade  as  soon  as  possible  after  the  participation.  And 
the  SAC  shall  submit  a  full  report  to  FBIHQ.   FBIHQ  shall  promptly 
inform  the  members  of  the  Undercover  Operations  Review  Cotnnittee. 

(7)  Nothing  in  these  guidelines  prohibits  establishing, 
funding,  and  maintaining  secure  cover  for  an  undercover  operation 
by  making  false  representations  to  third  parties  in  concealment 
of  personal  identity  or  the  true  ownership  of  a  proprietary 
(e.g.,  false  statements  in  obtaining  driver's  licenses,  vehicle 
registrations,  occupancy  permits,  and  business  licenses)  when 
such  action  is  approved  in  advance  by  the  appropriate  SAC. 

(8)  Nothing  in  paragraph  1(5)  or  (6)  prohibits  an  undercover 
employee  from  taking  reasonable  measures  of  self  defense  in  an 
emergency  to  protect  his  own  life  or  the  life  of  others  against 
wrongful  force.   Such  measures  shall  be  reported  to  the  SAC  and 
the  United  States  Attorney,  Strike  Force  Chief,  or  Assistant 
Attorney  General  »t    soon  as  possible. 

(9)  If  a  serious  incident  of  violence  should  occur  in  the 
course  of  a  criminal  activity  and  an  undercover  employee  or 
cooperating  private  individual  has  participated  in  any  fashion  in 
the  criminal  activity,  the  SAC  shnl  1  imx-di  nt  ily  inform  rClllQ. 
llcuJ^uartcTk  shall  p.ronpuly  infomi  the  Assistant  Attorney  General 
in  charge  of  the  Criminal  Division. 

J.    Authorization  of  the  Creation  of  Opportunities  for 
Illegal  Activity  ~ 

(1)  Entrapment  should  be  scrupulously  avoided.   Entrapner.r 
is  the  inducement  or  encouragement  of  an  individual  to  engage  ir. 
illegal  activity  in  which  he  would  otherwise  not  be  disposed  tc 
engage. 

(2)  In  addition  to  complying  with  any  legal  requirenents. 
before  approving  an  undercover  operation  involving  an  invitatron 
to  engage  Irt  illegal  activity,  the  approving  authority  should  be 
satisfied  that 

(a)  The  corrupt  nature  of  the  activity  is 
reasonably  clear  to  potential  subjects; 

(b)  There  is  a  reasonable  indication  that  the 
undercover  operation  will  reveal  illegal 
activities ;  and 
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(c)   The  nature  of  any  Inducement  i.«  not 

unjustifiable  in  view  of  the  character 
°  ..  f /^^*£*^  trantaction  in  which  the 
individual  is  invited  to  engage. 

rn   -n^^L,"!!?^^'"/^'  l«wof .  entrapment .  inducnents  may  be  offered 
rh»f  rh-?  .iJ)^^  r"''^?"i^  ^^"*  ^'  "°  r.a.onable  indication 
that  that  particular  individual  hac  engaged,  or  it  engaginc.  in 

rh^il  *^^^  '"r"^  '^"  ^'   properly  ^der  invettigafiln.^  Kone- 
theless.  no  tuch  undercover  operation  ahall  be  approved  without 
the  specific  vritten  authorization  of  the  Director,  unless  the 

?^"In!of^^""""f  *!r^^  Conmittee  detemines  (SiFTIF.gr.ph   - 
F).  insofai'  ms   practicable,  that  either  t»  »" 

(a)  there  is  a  reasonable  indication,  baaed ~ 
on  information  developed  through  informants 
or  other  means,  that  the  subject  is  enraging, 
has  engaged,  or  is  likely  xo  engage  in  illegal 
activity  x>f  a  similar  Type;,  or 

(b)  The  opportunity  for  illegal .activity  has  been 
structured  so  that  there  is  reason  for 
believing  that  persons  dravn  to  the  opportu- 
nity  or  brought  to  it,  are  predisposed  to  enrage 
in  the  contemplated  illegal  activity . 

(^)   In  any  undercover  operation,  the  decision  to  offer  an 
inducenent  to  an  individual,  or  to  othei%;ise  invite  an  individual 
to  engact  in  illegal  activity,  shall  be  bated  solely  on  lav  enforce- 
ment considerations. 


Auchorizacion  of  Investigative  Inter\'ievs  that  a 


Vi 


I    Part  of  an  Undercover  Operation" 


re 


Notwithstanding  any  other  provision  of  these  guidelines 
routine  investigative  interviews  that  are  not  part  of  an 
"*^°tl$S^*^  operation  may  be  conducted  without  the  authorization 
of  FEIHQ,  and  without  compliance  with  paragraphs  C.  D  and 
E^  Tnese  include  so-called  "pretext"  interviews,  in  which  an 
FBI  employee  uses  an  alias  or  cover  identity  to  conceal  his 
relationship  with  the  FBI. 

However,  this  authority  does  not  apply  to  an  investigative 
interview  that  involves  a  sensitive  circumstance  listed  in 
paragraph  B.   Any  investigative  interview  involving  a  sensitive 
circumstance  --  even  an  interview  that  is  not  conducted  as 
part  of  an  undercover  operation  --  may  only  be  approved 
pursuant  to  the  procedures  set  forth  in  paragraphs  D.  E.  F 
*nd  C,  or  pursuant  to  the  emergency  authority  prescribed  in 
paragraph  K.  if  applicable. 
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KONITORINC  Als'D  COirTROL  OF  UNDERCOVER  OPERATIOIiS 

L.    ConcinuinR  Consultation  vich  United  States  Attorney 
or  Strike  Force  ChieF 

Throughout  the  course  of  any  undercover  operation  that 
has  been  approved  by  Headquarters,  the  SAC  shall  consult 
periodically  vith  the  United  States  Attorney.  Strike  Force 
Chief,  or  Assistant  Attorney  General  concerning  the  plans 
and  tactics  and  anticipated  problems  of  the  operation. 

K.    Serious  Lepal ,  Ethical   Prosecutive,  or  Departmental 
Policy  Questions,  and  Previously  LViforeseen 
Sensitive  Circuristanccs 

(1)  In  any  undercover  operation,  the  SAC  shall  consult 
with  Headquarters  whenever  a  serious  legal,  ethical,  prosecutive, 
or  Departmental  policy  question  is  presented  by  the  operation. 
FBIKQ  shall  promptly  inforro  the  Department  of  Justice  irembert  of  ' 
the  Undercover  Operations  Review  Coicnittee  of  any  such  questior. 
and  its  proposed  resolution. 

(2)  This  procedure  shall  always  be  followed  if  an  undercover 
operation  is  likely  to  involve  one  of  the  circumstances  listed  ir. 
paragraphs  A  and  L   and  either  (a)  The  SAC's  application  to  FBIHQ 
did  not  contemplate  vhe  occurrence  of  that  circumstance,  or  (b) 
the  ur.dercover  operation  was  approved  by  the  SAC  under  his  ovr. 
authority.   In  such  cases  the  SAC  shall  also  submit  a  written 
application  for  continued  authorization  of  the  operation  or  ar. 
amendment  of  the  e.xistir.g  application  to  Headquarters  pursuant  tc 
paragraph  E. 

Wlicnc-vcr  such  h    new  authorization  or  ann-nJc-J  author  i^jt  ion 
is  required,  the  FBI  shall  consult  with  the  United  States  Attcry.e-., 
Strike  Force  Chief,  or  Assistant  Attorney  General,  and  with  the 
Department  of  Justice  members  of  the  Undercover  Operations  Reviev 
Coinr.ittee  on  whether  to  modify,  suspend,  cr  terminate  the  ur.dercc-. 
operation  pending  full  processing  of  the  application  or  amer.crer.i 

N.    Enereency  Authorization 

I'Otvi ths tanding  any  other  provision  of  these  guidelines,  any 
SAC  who  reasonably  determines  that; 

(a)  an  emergency  situation  exists  requiring 
the  establishment,  extension,  renewal,  or 
modification  of  an  undercover  operation 
before  an  authorization  mandated  by  these 
guidelines  can  with  due  diligence  be  cbtamec. 
in  order  to  protect  life  or  substantial 
property,  to  apprehend  or  identify  a  fleemp 
offender,  to  prevent  the  hiding  or  destruction 
of  essential  evidence,  or  to  avoid  other  grav-.- 
harm,  and 

(b)  there  are  grounds  upon  which  authorization 
could  be  obtained  under  these  guidelines. 
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approval  i.  .ubaitted  to^eiSq^^ers  SiSii  2S  i"""  ^°'' ^ 
the  undercover  operation  h.s  b^J  HtablSil^/  ..^"^5  5*"'' 

director,  vno  shall  infora  the  Deputy  Attorney  General. 

^-    ^^"^1  Report  of  Undercover  Operation.  Revjev  CoT«.it:ti.>   ' 

the  Deputy  Attorney  General  or  of  the  Assistant  >ttoSv 
General  xn  charge  of  the  Criminal  Division      '-"omey 

the  DirectX  'rh^Ar?^  ^""r*  ^^^e  Committee  shall  submit  to 
tfte  Director,  the.  Attorney  General,  the  Deputy  >ttomev 
General,  and  the  Assistant  Attorney  General  in  chi?«  of  the 
Criminal  Division,  a  v-ritten  report  surniarizing    (O  iL 
types  of  undercover  operations  approved;  aid  (b)  the  mJ^or 
issues  addressed  by  the  Conroittec  in  reWcwinr  arolic^ioL 
and  hou  they  were  resolved.  »«^vicwinr,  applications 

^-    Preparation  of  Undercover  Enployeec 

(1)   The  SAC  or  a  designated  supervisory  acent  shall 
review  with  each  undercbver  employee  prior  to  the  employee's 
participation  in  an  investigation,  the  conduct  that  ?he 
undercover  employee  is  expected  to  undert.ke"nd  «her 
conduct  whose  necessity  during  the  investigation  is  foreseeable 
The  SAC  or  designated  supervisory  agent  shtll  expressly  ""^^*^- 
tllVtVi    ^S^^  "'^  undercover  employee  any  of  th.  circuLtances 
specified  in  paragraphs  A  and  B  which  is  reasonably  expected 


-«^  ^"c^*  undercover  employee  shall  be  instructed  generally 
h^  eK"iT^^*^^°"  "  ""^^   proposed  undercover  operation,  that 
ne  Shall  not  participate  in  any  act  of  violence;  initiate 
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or  instigate  any  pl»n  to  connit  criizinal  acts;  use  unlavful 
investigative  techniques  to  obtain  information  or  evidence; 
or  engage  in  any  conduct  that  vould  violate  restrictions  on 
investigative  techniques  or  FBI  conduct  contained  in  Attorney 
General  Guidelines  or  other  Department  policy;  and  that, 
except  in  an  emergency  situation,  he  shall  not  participate 
in  any  illegal  activity  for  vhich  authorization  has  not  been 
obtained  undtr  these  guidelines.   Vhen  the  FBI  learns  that 
persons  under  investigation  intend  to  cormit  a  violent 
crime,  any  undercover  employee  used  in  connection  with  the 
investigation  shall  be  instructed  to  try  to  discourage  the 
violence . 

(2)   To  the  extent  feasible,  a  similar  review  shall  be 
conducted  by  a  Special  Agent  with  each  cooperating  private 
individual . 

Q.    Reviev  of  Undercover  Ecrployee  Conduct 

(1)  From  time  to  time  during  the  course  of  the  investigatio: 
as  is  practicable,  the  SAC  or  designated  supervisory  agent 

shall  reviev  the  actual  conduct  of  the  undercover  employee, 
as  well  as  the  employee's  proposed  or  reasonably  foreseeable 
conduct  for  the  remainder  of  the  investigation,  and  shall 
make  a  determination  whether  the  conduct  of  the  employee  has 
been  permissible.   This  determination  shall  be  communicated 
to  thfc  undercover  employee  as  soon  a^  practicable.   Any 
findings  of  impermissible  conduct  shall  be  pronptly  reported 
to  the  Director,  and  consultation  with  the  Director  shall  be 
undertaken  before  the  employee  continues  his  participation 
m  the  investigation.   To  the  extent  feasible,  a  similar 
reviev  shall  be  made  of  the  conduct  of  each  cooperating 
private  mdivioual. 

(2)  A  written  report  on  the  use  of  false  representations 
to  third  parties  in  concealment  of  personal  identity  or  the 
true  ou-nership  of  a  proprietary,  for  establishing,  funding, 
and  iT.a  int  a  ininc  secure  cover  for  an  undercover  operation, 
sholl  be  subr.itted  to  the  SAC  or  designated  supervisory 
agent  az    the  conclusion  of  the  undercover  operation.   A 
written  report  on  participation  m  any  other  activity 
proscribed  by  federal,  state  or  local  law  shall  be  made  by 

an  undercover  employee  to  the  SAC  or  designated  supervisory 
agent  every  60  days  and  at  the  conclusion  of  the  part  i  cipat  icr. 
in  the  illegal  activity. 

R.    Deposit  of  Proceeds;  Liquidation  of  Proprietaries 

As  BQon  as  the  proceeds  fron  an  undercover  operation 
are  no  longer  necessary  for  the  conduct  of  the  operation. 


85 
555 


the  reitoining  proceeds  shall  be  deposited  in  the  Treasury  of 
the  United  States  as  siiecellaneous  receipts. 

Wnenever  a  proprietary  with  a  net  value  over  §50.000  is 
to  be  liquidated,  sold,  or  otherwise  disposed  of.  the  FBI. 
as  much  in  advance  as  the  Director  or  his  designee  shall 
determine  is  practicable,  shall  report  the  circumstances  to 
the  Attorney  General  and  the  Comptroller  General.   The 
proceeds  of  the  liquidation,  sale,  or  other  disposition, 
after  obligations  are  met,  shall  be  deposited  in  the  Treasury 
of  the  United  States  as  receipts. 

RESERVATIOU 


These  guidelines  on  the  use  of  undercover  operations 
are  set  forth  solely  for  the  purpose  of  internal  Departoent 
of  Justice  guidance.   They  «re  not  intended  to,  do  not.  and 
may  not  be  relied  upon  to,  create  any  rights,  substantive  or 
procedural,  enforceable  at  law  by  any  party  in  any  matter, 
civil  or  criminal,  nor  do  they  place  any  limitations  on 
otherwise  lawful  investigctive  or  litigative  prerogatives  of 
the  Department  of  Justice. 


Benjfciin  R.  Civiletti 
Attorney  General 


Date;  iP'Jffg 
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Senator  Pressler.  Let  me  turn  to  the  issue  of  Federal  sentenc- 
ing guidelines.  The  judges  in  South  Dakota,  the  Federal  judges, 
Democrat  and  Republican,  tell  me  that  it  pains  them  when  a  young 
Indian  person  comes  before  them  who  has  been  found  to  have  so 
many  ounces  of  marijuana  in  his  pocket;  the  Federal  judges  in 
South  Dakota  frequently  take  original  jurisdiction  on  the  tribal 
lands,  as  I  understand  it.  They  have  been  required  to  sentence 
such  a  person  for  a  very  lengthy  period  of  time.  They  feel  that 
when  he  comes  out  of  the  penitentiary  after  10  years,  he  will  come 
out  a  hardened  criminal.  They  feel  they  have  no  options. 

What  should  Congress  do  about  mandatory  sentences  or  sentenc- 
ing guidelines,  I  guess  they  are  called,  aren't  they? 

Mr.  Heymann.  Well,  there  are  actually  three  things.  Senator 
Pressler.  There  are  a  certain  number  of  mandatory  sentences,  an 
increasing  number  that  have  been  passed  by  the  Congress  with  the 
approval  of  the  executive  branch,  and  then  there  are  the  sentencing 
guidelines  created  by  the  Sentencing  Commission  which  the  Con- 
gress has  created,  and  then  in  the  old  days  there  was  a  great  deal 
of  discretion  in  judges  themselves. 

My  first  recommendation,  which  I  have  made  earlier,  is  that 
where  there  is  a  choice  between  mandatory  sentences  set  in  legisla- 
tion or  leaving  the  setting  of  sentences  to  the  guideline  commission 
which  has  to  make  decisions  and  then  lay  it  on  the  table  for  Con- 
gress to  accept  or  reject,  to  use  the  Sentencing  Commission  as 
much  as  possible.  They  are  charged  with  considering  the  capacity 
of  prisons,  the  equality  of  sentence  for  similar  crimes. 

Then  the  next  question  becomes  what  if  the  judge  feels  the  Sen- 
tencing Commission  recommendation  is  too  harsh,  which  many, 
many  judges  do.  For  the  time  being,  I  think  the  answer  to  that  is 
let  them  express  their  complaints  to  the  Sentencing  Commission, 
and  I  think  we  ought  to  let  the  process  work  its  way  out. 

Senator  PRESSLER.  Good;  thank  you  very  much. 

The  Chairman.  Thank  you. 

Senator  Kohl. 

OPENING  STATEMENT  OF  SENATOR  KOHL 

Senator  KOHL.  Thank  you  very  much,  Senator  Biden. 

Mr.  Heymann,  I  am  glad  to  see  you  here  today.  I  enjoyed  talkmg 
with  you  in  the  office  the  other  day.  In  the  flow  chart,  as  Deputy 
Attorney  General,  you  report  to  Attorney  General  Reno,  or  you 
would. 

Mr.  Heymann.  Yes,  sir. 

Senator  KOHL.  Anybody  else  report  to  her  on  the  flow  chart  ex- 
cept yourself? 

Mr.  Heymann.  The  Associate  Attorney  General  would  report  to 
her  on  matters  coming  from  the  civil  side,  Senator  Kohl,  unless  she 
was  absent,  in  which  case  the  Associate  Attorney  General  would  re- 
port to  me.  In  other  words,  if  there  were  a  case  coming  out  of  the 
Tax  Division  and  the  Associate  Attorney  General  wanted  to  take  it 
up  with  somebody,  he  would  take  it  up  with  the  Attorney  General, 
not  with  me  in  the  first  instance. 

Senator  KOHL.  Is  he  or  she  the  only  other  person  that  would  re- 
port to  Attorney  General  Reno  on  a  regular  basis  besides  yourself? 
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Mr.  Heymann.  I  believe  the  Solicitor  Greneral  will,  too,  Senator 
Kohl. 

Senator  Kohl.  I  just  want  to  point  that  out  and  indicate  how 
enormously  important  your  job  is.  In  fact,  you  are  the  second  rank- 
ing person  in  the  Attorney  General's  office  in  the  Justice  Depart- 
ment. 

Mr.  Heymann.  Yes,  Senator. 

Senator  KOHL.  Mr.  Heymann,  when  we  talked  about  kids  and 
guns  in  my  office,  we  were  both,  of  course,  very  cognizant  about 
how  serious  the  problem  is.  All  across  our  country,  kids  can  get 
guns  without  any  particular  difficulty,  virtually  anywhere,  as  long 
as  they  have  any  interest  in  acquiring  a  gun.  I  mean  6-,  8-,  10-, 
12-,  14-year-old  kids.  They  can  buy  guns  in  the  streets  in  every 
major  city  in  our  country,  and  probably  in  suburban  and  rural 
areas,  also. 

There  is  no  question  about  how  bad  this  is,  how  serious  it  is,  and 
no  question  about  the  fact  that  we  cannot  really  take  back  our 
streets  and  do  an3d;hing  about  promoting  safety  in  this  country 
until  we  do  something  to  it,  take  away  the  ability  of  kids  to  get 
guns.  I  presume  you  agree  with  this.  If  you  do  not,  I  would  like  to 
hear  you  say  why  not.  But  if  you  do,  I  would  like  to  hear  something 
from  you  on  how  we  are  going  to  do  something  about  this  problem 
in  the  next  couple  of  years. 

Mr.  Heymann.  Senator,  I  certainly  think  that  kids  with  guns,  in- 
cluding and  indeed  particularly  around  the  school  and  in  the 
school,  are  a  terrible  problem  in  the  country.  I  think  there  are 
many  places  where  people  cannot  safely  send  their  children  to 
school,  and  that  is  the  American  dream  and  that  is  the  basis  of 
equal  opportunity. 

I  think  there  are  places  where,  if  you  step  on  the  toe  of  the 
wrong  person  and  you  are  a  kid,  you  are  likely  to  be  shot.  Maybe 
if  you  are  an  adult,  you  are  likely  to  be  shot,  too.  I  have  no  hesi- 
tancy about  metal  detectors  in  the  schools.  It  is  a  shame,  but  that 
is  reality.  I  think  we  cannot  allow  guns  in  the  schools. 

I  would  like  to  see  community  policing  play  a  role  here.  I  imagine 
that  when  a  kid  has  guns,  he  frequently  lets  other  people  know  he 
has  guns,  and  when  that  is  known,  perhaps  we  could  go  after  it 
through  community  policing. 

Senator  KOHL.  Are  you  saying  you  recommend  that  we  put  metal 
detectors  in  schools  all  across  this  country? 

Mr.  Heymann.  Not  in  every  school.  There  are  lots  of  schools — my 
grandson  Paul  goes  to  a  high  school  that  is  associated  with  it  in 
Winchester,  MA,  that  does  not  need  metal  detectors.  I  would  say 
when  there  is  a  serious  problem  of  guns,  the  most  important  thing 
isn't 

Senator  KOHL.  Community  policing  and  metal  detectors  in 
schools  are  certainly  things  that  will  help.  But  if  somebody  as- 
signed you  the  responsibility  to  take  guns  out  of  the  hands  of  kids 
in  this  country,  and  you  had  no  other  responsibility,  I  have  got  to 
believe  you  would  do  more  than  that — I  know  you  would  do  more 
than  that.  Let's  talk  about  that. 

What  would  you  do,  if  you  could  do  three  or  four  or  five  things 
to  take  guns  out  of  the  hands  of  kids?  What  would  you  do  about 
the  ability  of  dealers  all  across  this  country  to  get  guns  from  manu- 
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facturers  who  produce  them  just  for  dealers?  And  I  am  sure  you 
are  aware  of  this,  of  $25  guns  that  wind  up  in  our  central  cities. 
What  would  you  do  about  those  dealers  and  about  those  manufac- 
turers? 

Mr.  Heymann.  I  believe  in  the  Brady  bill.  I  think  the  Brady  bill 
will  help.  I  don't  know  what 

Senator  Kohl.  First  of  all,  a  dealer,  as  I  understand  it,  can  be 
licensed  for  $50. 

Mr.  Heymann.  $30  or  something  like  that. 

Senator  KOHL.  $30.  Once  you  got  that  $30  license,  you  can  order 
any  number  of  guns  from  these  manufacturers,  who  make  these 
guns  with  the  streets  in  mind — $25  guns.  And  so  you  order  yourself 
50  or  100  guns  for  $25  and  then  go  out  in  the  street  and  sell  them 
to  kids  for  $50  or  $75.  It  is  as  easy  as  that.  Can't  we  do  something 
about  that,  Mr.  Heymann,  if  you  become  Deputy  Attorney  General? 
Can't  you  tell  us  and  the  American  people  what  you  would  do 
about  that? 

Mr.  Heymann.  I  know  what  I  plan  to  do.  Senator  Kohl,  but  I  am 
worried  that  it  is  not  a  satisfying  answer.  I  actually  plan  to  very 
quickly  assemble  a  very  talented  group  of  people  about  that,  two 
talented  groups  of  people.  I  mentioned  this  morning  that  I  have  al- 
ready begun  to  assemble  for  the  Attorney  General  a  group  of  ex- 
perts on  gang  violence  and  kid  violence.  I  am  talking  about  Debo- 
rah Prothrow-Stith,  who  has  written  on  gangs.  I  am  talking  about 
Tony  Earles,  who  is  doing  a  huge  Chicago  study,  and  I  think  there 
are  other  experts.  The  former  Secretary  of  HHS,  Mr.  Sullivan.  And 
I  want  to  know  what  they  have  to  say. 

Second  of  all,  I  think  we  have  to  put  together  under  me  a  group 
of  people  whose  full-time  job  it  is  to  design  the  very  t3^e  of  pro- 
gram that  you  are  describing.  Now,  I  have  people  in  mind.  I  am 
putting  their  names  on  paper,  but  I  should  not  say  who  it  is,  and 
I  think  that  is  the  right  way  to  go,  and  I  would  be  happy  to 

Senator  KOHL.  Do  you  think  that  one  of  the  things  we  ought  to 
be  doing  is  raising  considerably  the  amount  of  money  it  costs  to  get 
a  Federal  gun  dealer's  license? 

Mr.  Heymann.  I  think  $30  is  an  unreasonably  low  amount  for  a 
gun  dealer's  license. 

Senator  KOHL.  Would  you  be  interested  in  taking  a  look  at  com- 
panies which  manufacture  guns  that  tend  to  wind  up  in  the  street 
in  the  hands  of  people  who  don't  use  them  for  any  good  reason  at 
all? 

Mr.  Heymann.  I  would  like  to  look  at  an3^hing  and  everjrthing, 
including  that.  Senator  Kohl,  that  really  bears  on  violence,  particu- 
larly violence  iDy  young  people  on  the  streets  of  our  rural  areas  and 
our  cities. 

Senator  KOHL.  Do  you  consider  it  to  be  a  priority  issue? 

Mr.  Heymann.  I  think  it  is  the  number  one  scandal  in  the  crime 
area  in  the  United  States.  The  figures  on  the  risk  to  young  Ameri- 
cans, particularly  young  minority  Americans,  are  absolutely  stag- 
gering. Nobody  should  have  to  bring  up  children  with  that  kind  of 
risk  to  their  safety  and  expect  to  bring  them  up  in  a  way  that  they 
can  improve  themselves,  go  to  college,  take  good  jobs.  It  cannot  be 
done  until  we  solve  this  problem. 
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Senator  KOHL.  I  think  you  are  right.  You  talked  about  the  risk 
to  young  Americans  and  pari;iculariy  to  young  minority  Americans. 
In  your  opinion,  would  we  have  done  something  long  before  now, 
if  the  risk  were  as  great  for  the  rest  of  the  population  as  it  is  to 
minorities?  What  is  your  opinion?  Would  we  have  tolerated  it? 

Mr.  Heymann.  Senator,  I  think  that  without  purposely  doing  it, 
we  have  located  the  grave  danger  of  a  very  high  measure  of  vio- 
lence in  specific  localities,  and  I  think  I  am  as  safe  as  can  be  in 
Balmont,  MA,  and  I  am  at  no  risk  and  I  think  that  10  miles  away 
in  downtown  Boston  the  risk  is  extreme. 

Senator  KoHL.  Mr.  Heymann,  as  you  know,  I  am  chairman  of  the 
Juvenile  Justice  Subcommittee.  We  talked  about  that,  also,  and  I 
enjoyed  our  conversation.  The  funding  for  juvenile  justice  all  across 
this  country,  not  just  for  a  State  or  two,  is  only  $75  million  a  year 
at  the  Federal  level,  and  there  is  no  question  that  we  could  do 
many  good  things  with  more  funding.  The  funding  has  actually 
been  cut,  but  has  remained  at  $75  million  for  a  few  years — $75  mil- 
lion for  50  States. 

I  have  asked  you  whether  or  not  you  would  fight  for  or  support 
additional  funding.  We  have  devoted  precious  little  time  and  atten- 
tion to  the  problems  of  juvenile  crime  and  kids  and  guns  in  this 
country.  Would  you  fight  with  me  to  take  money  away  from  other 
programs,  if  necessary,  to  get  additional  funding  for  juvenile  jus- 
tice? 

Mr.  Heymann.  I  shouldn't  and  don't  want  to  make  any  promises 
with  regarding  to  shifting  funds  under  anything,  Senator  Kohl.  I 
haven't  looked  at  the  budget.  This  is  the  wrong  time  and  the  wrong 
place  to  be  talking  about  budget  matters,  but  I  will  look  at  it  very 
seriously.  You  and  I  share  a  common  belief  that  crime  toward  and 
by  young  people  is  a  terrible  problem  in  the  United  States,  and  it 
is  certainly  Attorney  General  Reno's  number  one  priority. 

Senator  Kohl.  Good;  I  am  delighted.  I  know  you  talked  this 
morning  with  Senator  Simon  about  TV  violence,  and  I  would  like 
to  just  skim  that  and  listen  to  your  response  to  a  question  or  two 
from  myself. 

How  far  would  you  be  willing  to  go  to  convince  those  people  who 
control  programming  that  we  are  doing  the  wrong  thing  when  we 
allow  kids  to  watch  the  kind  of  stuff  that  they  are  seeing  on  TV, 
that  it  is  corrupting  their  minds  and  their  morals  and  their  values 
at  a  time  in  life  when  they  are  susceptible  to  this  kind  of  corrup- 
tion. It  is  bad  for  the  country.  It  may  be  good  for  the  profit  and 
loss  statements,  but  it  is  bad  for  the  country.  Do  you  agree  that 
they  have  a  responsibility  that  is  not  being  discharged,  and  that  we 
need  to  do  something  about  it?  If  you  agree,  how  far  would  you  be 
willing  to  go  to  achieve  some  progress  on  this  front? 

Mr.  Heymann.  Senator  Simon  asked  me  a  much  easier  question. 
Senator  Kohl.  He  said  would  we  take  a  very  hard  look  at  whether 
we  could  give  an  honest  legal  opinion  that  the  networks  could  get 
together  and  agree  to  reduce  violence,  get  together  to  that  extent, 
despite  the  antitrust  laws.  I  have  no  problem  with  that  whatsoever. 

On  anything  that  looks  like  censorship — and  you  and  I  both 
know  that  we  are  dealing  with  very  difficult  issues — I  would  want 
to  look  long  and  hard  at  what  we  would  do  in  terms  of  telling  the 
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networks  what  they  could  or  couldn't  do  in  the  way  of  program- 
ming. 

Senator  Kohl.  I  am  sure  you  would,  and  so  would  I,  but  it  sort 
of  begs  the  question.  If  we  see  programming  that  has  the  ability 
to  corrupt  children's  minds,  doesn't  society  and  government  have 
some  interest  in  what  is  happening  there? 

Mr.  Heymann.  The  Government  has  an  interest,  but  the  Govern- 
ment also  has — I  am  sounding  as  if  I  am  coming  down  firmly  on 
the  issue,  just  in  terms  of  being  sure  that  both  sides  are  on  the 
table — the  Government  also  has  a  very  strong  interest  in  not  being 
the  one  to  regulate  the  content  of  television,  books,  newspapers, 
anjrthing  like  that,  and  that  involves  tolerating  a  great  many  bad 
things  that  can  take  place  through  those  media. 

Senator  KOHL.  All  right.  With  regard  to  Weed  and  Seed,  Mr. 
Heymann,  as  you  know,  Madison,  WI,  is  a  Weed  and  Seed  site,  1 
of  14  or  16  experimental  sites.  The  mayor  of  Madison,  Paul  Soglin, 
has  told  me  on  many,  many  occasions  that  Weed  and  Seed  is  one 
of  the  best  programs  he  has.  It  has  been  an  experimental  program 
now  for  several  years.  What  are  your  hopes  for  expanding  Weed 
and  Seed,  in  light  of  the  success  it  has  had  in  rooting  out  crime 
and  in  promoting  peaceful  kinds  of  activities  in  our  central  cities? 

Mr.  Heymann.  I  think  we  want  to  expand  it.  In  some  places, 
Senator  Kohl,  Weed  and  Seed  has  been  wonderful,  and  in  some 
places  it  has  been,  to  be  honest,  a  farce,  it  hasn't  really  taken  place 
at  all. 

We  want  to  do  something  very  much  like  Weed  and  Seed.  We 
like  the  notions  of  it.  We  want  to  do  something  very  much  like  it. 
We  want  to  make  it  never  a  farce.  We  want  to  make  it  work.  I  will 
be  interested  to  take  a  look  at  Madison,  because  it  is  working  there 
and  other  places  it  has  worked.  It  is  a  concept  that  is  very  conge- 
nial to  the  Reno  Department  of  Justice  and  the  Clinton  administra- 
tion. 

Senator  KOHL.  Thank  you  very  much,  Mr.  He3anann.  I  have  met 
several  dozen  candidates  for  Cabinet  and  other  positions  since  I 
have  been  here,  and  I  have  not  met  anybody  whom  I  was  im- 
pressed with,  whom  I  enjoyed  talking  with,  and  whom  I  am  looking 
forward  to  serving  with  more  than  you. 

Mr.  Heymann.  Thank  you  very  much,  Senator.  You  have  made 
about  a  week. 

Senator  KOHL.  I  am  delighted. 

The  Chairman.  In  that  case,  he  can  call  you  Heymann,  right? 
[Laughter.] 

Mr.  Heymann.  With  a  comment  like  that,  he  can  call  me  Smith, 
if  he  wants  to.  [Laughter.] 

I  think  early  on  you  said  Mr.  Heymann  and  later  you  said  Mr. 
Heymann,  and  if  that  makes  me  a  diplomat,  sobeit.  [Laughter.] 

The  Chairman.  Senator  Grassley,  the  floor  is  yours. 

Senator  Grassley.  Thank  you,  Mr.  Chairman. 

A  couple  of  senior  status  judges  have  protested  sentencing  guide- 
lines by  refusing  to  hear  some  drug  cases.  Their  position  is  that  the 
States,  rather  than  the  Justice  Department,  should  bring  cases  for 
nonviolent  drug  offenses.  I  would  like  to  know  what  your  view  is 
about  that,  if  you  have  a  position,  and  what  your  position  is. 
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Mr.  Heymann.  Senator,  I  think  Federal  judges,  if  they  are  not 
on  senior  status,  have  to  enforce  the  laws  that  the  Congress  passes 
and  they  have  to  hear  the  cases  that  are  brought  by  the  Depart- 
ment of  Justice.  I  don't  think  they  have  a  right  to  choose.  These 
two  judges,  who  are  very  distinguished  and  famous  judges,  are  on 
senior  status,  as  you  mentioned.  That  means  that,  as  I  understand 
it,  in  effect,  they  take  such  cases  as  they  want  to.  I  think  whatever 
they  have  done  is  within  their  power,  as  senior  status  judges. 

Senator  Grassley.  Regardless  of  the  fact  that  they  are  senior 
judges,  just  on  the  proposition  generally,  do  you  believe  that  there 
should  be  any  change  of  policy  regarding  whether  cases  are 
brought  under  Federal  law  or  under  State  prosecution? 

Mr.  Heymann.  Senator  Grassley,  the  Attorney  General  is  very 
interested  in  trying  to  sort  out  a  little  better  than  we  have  what 
is  Federal  and  what  is  State.  I  don't  think  that  has  anything  to  do 
with  the  two  senior  judges  in  New  York.  I  don't  even  know  if  it 
bears  on  it  in  any  way.  But  she  is  anxious  to  try  and  draw  some- 
thing closer  to  lines  telling  where  Federal  investigation  and  pros- 
ecution should  take  place  and  where  we  should  rely  on  the  local- 
ities, so  I  anticipate  we  will  be  addressing  that  question. 

Senator  Grassley.  At  this  point,  you  would  rather  not  express 
how  you  see  it? 

Mr.  Heymann.  I  can  tell  you  in  just  a  couple  sentences  what  I 
regard  in  a  general  way  as  the  division.  I  think  there  are  a  number 
of  things  that  the  States  simply — and  by  the  States  here,  we  mean 
the  localities  more  than  States — simply  cannot  handle,  and  those 
things  involve  multijurisdiction  matters,  international  matters, 
huge  drug  cartels,  very  large  organized  crime,  fraud  that  cuts 
across  a  number  of  States,  savings  and  loan  issues  that  are  the 
same  in  many  places,  civil  rights  violations,  environmental  viola- 
tions, terrorism. 

I  think  we  have  to  make  sure,  number  one,  that  the  Federal  Gov- 
ernment carries  out  those  responsibilities  which  the  localities  can- 
not carry  out.  It  is  just  a  convenient  way  to  make  sure  that  some- 
body is  doing  everything  that  has  to  be  done,  but  then  I  think  the 
problem  of  violence  and  drugs  destroying  our  cities  and  towns  and 
rural  communities  is  so  severe,  that  the  Federal  Government  has 
to  be  weighing  in  as  a  helper,  as  a  partner  in  those  problems,  too. 

Senator  Grassley.  Some  State  laws  compared  to  Federal  dis- 
cipline of  drug  offenders  might,  relatively  speaking,  have  a  slap  on 
the  wrist  sort  of  response,  if  convicted,  as  opposed  to  the  Federal 
Government.  So  if  in  some  instances,  if  the  Federal  Government 
doesn't  prosecute  drug  peddlers  that  you  might  consider  very  big 
and  very  bad,  they  may  not  really  be  taken  off  the  street  long 
enough  to  make  the  prosecution  worthwhile,  if  it  isn't  done  under 
Federal  law  as  opposed  to  State  law.  Would  that  be  an  instance  in 
which  you  would  push  for  Federal  prosecution,  as  opposed  to  under 
State  law? 

Mr.  Heymann.  I  would  push  for  Federal  prosecution  in  that  case. 
Senator  Grassley,  but  I  would  also  try  to  let  the  State  know  that 
it  bears  some  responsibility  here,  too,  and  it  should  make  its  pun- 
ishment severe  enough  in  its  investigative  resources  focused 
enough  to  get  the  very  bad  local  people.  To  the  extent  they  couldn't, 
the  Federal  Government  should  be  doing  it. 
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Senator  Grassley.  Do  you  have  any  plans  for  strengthening  the 
Department's  Office  of  Victims  of  Crime,  or  do  you  think  maybe 
that  Office  and  our  approach  in  that  area  is  strong  enough? 

Mr.  Heymann.  I  haven't  looked  at  it,  Senator  Grassley.  I  think 
the  victims  movement  is  a  very  healthy  and  good  movement,  and 
so  I  favor  that  approach  very  much,  but  I  haven't  looked  at  the  of- 
fice at  all. 

Senator  Grassley.  Would  you  have  a  philosophy  that  might  give 
me  some  information  of  how  you  think  a  victim's  point  of  view 
ought  to  be  or  not  be  heard,  and  at  what  time  in  the  process  of  de- 
termining guilt  or  innocence? 

Mr.  Heymann.  Let  me  start  with  the  philosophy.  I  think  one  of 
the  most  important  things  that  criminal  law  does,  in  general,  is 
hold  society  together  by  giving  a  social  form  of  retribution,  a  social 
form  of  punishment  when  somebody  is  victimized.  Otherwise,  they 
have  the  promise  of  either  being  victimized  over  and  over  again 
and  taking  it,  or  taking  matters  into  their  own  hands.  And  see  peo- 
ple taking  matters  into  their  own  hands  in  many  countries  in  the 
world,  particularly  in  Latin  America. 

So  I  think  that  getting  the  victim  into  the  process  and  letting  the 
victim  feel  that  the  victim  owns  part  of  the  process — owns  is  too 
strong,  but  let  me  just  use  it,  although  it  is  too  strong — owns  the 
process  is  a  very  healthy  development  in  any  society.  On  the 
stages,  I  think  it  ought  to  start  early  on  with  the  decision  as  to 
whether  to  prosecute,  although  not  in  domestic  violence  cases.  I 
think  we  ought  to  prosecute  domestic  violence  cases,  even  if  the 
victim  doesn't  want  it  in  most  instances,  but,  in  general,  I  think 
it  ought  to  start  very  early  on  and  it  ought  to  be  considered  before 
plea  bargaining.  The  victim's  attitude  doesn't  have  to  control,  but 
if  at  all  possible  should  be  considered  in  plea  bargaining. 

Senator  GRASSLEY.  At  what  point  would  you  personally  feel  that 
involving  the  victim  in  the  process,  particularly  in  the  courtroom, 
might  interfere  with  the  defendant's  constitutional  rights? 

Mr.  Heymann.  I  am  not  exactly  sure  how  it  would  come  up.  Sen- 
ator Grassley,  but  if  the  victim  is  a  single  witness  and  not  more 
than  a  single  witness,  I  would  want  to  be  sure  that  a  trial  didn't 
suggest  that  the  jury  didn't  have  the  idea  that  the  victim  had  a 
bigger  role  than  that. 

Senator  GRASSLEY.  What  about  a  victim's  impact  statement? 

Mr.  Heymann.  At  the  sentencing  stage  for  the  judge? 

Senator  GRASSLEY.  Yes. 

Mr.  Heymann.  I  don't  have  any  clear  ideas  on  it,  but  I  can  un- 
derstand wanting  that  out  there,  too. 

Senator  GRASSLEY.  On  another  point,  in  1987,  you  wrote  an  op- 
ed piece  on  the  independent  counsel.  You  wrote,  and  I  agree  with 
you,  that,  "We  have  gone  far  (perhaps  too  far)  towards  demanding 
social  acceptance  of  whatever  behavior  is  not  forbidden  criminally." 
I  would  like  to  have  you  elaborate  to  some  extent  on  what  sort  of 
behavior  you  had  in  mind  when  you  wrote  that  article. 

Mr.  Heymann.  I  am  afraid  I  am  going  to  have  to  ask  you  to 
read 

Senator  Grassley.  It  is  only  one  sentence  that  I  am  asking 
about. 

Mr.  Heymann.  If  you  read  it  once  more,  I  would  probably  get  it. 
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Senator  Grassley.  "We  have  gone  far  (perhaps  too  far)  towards 
demanding  social  acceptance  of  whatever  behavior  is  not  forbidden 
criminally." 

Mr.  Heymann.  I  understand  it  now.  What  was  I  saying? 

Senator  Grassley.  More  so  than  what  you  were  saying  is  what 
kinds  of  behavior  did  you  have  in  mind  when  you  wrote  the  article. 

Mr.  Heymann.  A  variety  of  inflammatory  hateful  behavior  to- 
ward other  groups,  Senator  Kohl's  question  about  excessive  vio- 
lence, things  on  television  or  elsewhere,  things  that  I  wouldn't  pro- 
hibit, you  know,  a  lot  of  hateful  speech,  including  hateful  speech, 
I  wouldn't 

Senator  GRASSLEY.  Back  up.  Unless  I  am  wrong,  this  is  in  regard 
to  the  public  issue  of  the  independent  counsel. 

Mr.  Heymann.  I  am  afraid  that  relationship  is  escaping  me  at 
the  moment.  I  just  don't  remember  how  I  put  it. 

Senator  Grassley.  Let  me  use  another  term,  the  term  I  should 
have  used,  a  special  prosecutor.  I  think  that  is  what  the  article  re- 
lated to.  If  you  don't  remember,  then  I  will  just  ask  you  to  respond 
in  writing. 

Mr.  Heymann.  I  think  it  would  probably  be  a  better  idea.  Sen- 
ator Grassley,  because  I  am  just  not  remembering  at  the  mom.ent. 

[The  information  referred  to  follows:] 

Mr.  Heymann's  Response  to  Senator  Grassley's  Question 

Title:  Independent  counsel  has  a  lonely  role. 

Author:  Philip  Hejonann. 

Date  printed:  January  13,  1987. 

Where  available:  The  Times  Mirror  Co.;  Los  Angeles  Times. 

Senator  Grassley.  On  the  subject  of  terrorism,  our  Judiciary 
Committee  recently,  by  the  way,  held  a  hearing  on  the  issue  of  ter- 
rorism, and  I  understand  that  you  are  in  the  process  of  writing 
about  concerns  about  criminal  justice  responses  to  the  problem  of 
international  terrorism.  In  fact,  I  guess  you  have  got  a  book  coming 
out  on  that. 

Mr.  Heymann.  With  two  other  authors,  yes,  sir. 

Senator  Grassley.  What  recommendations  are  contained  in  your 
book  regarding  the  role  of  criminal  justice  in  punishing  inter- 
national terrorist  acts? 

Mr.  Heymann.  Senator,  I  like  the  extraterritorial  statutes  that 
the  Congress  has  been  passing.  I  think  we  had  not  better  not  do 
too  many  of  them,  but  the  statutes  that  make  it  a  crime  anywhere 
in  the  world  for  a  terrorist  group  to  attack  American  citizens  or  to 
kill  American  citizens,  I  think  they  have  proved  to  be  effective  not 
because  we  have  been  able  to  get  extradition,  because  we  have  not 
been  able  to  get  extradition,  but  because  we  have  been  able  to  per- 
suade Greece,  Italy,  Germany,  and  France  to  carry  out  trials  that 
they  wouldn't  otherwise  carry  out. 

To  put  it  another  way,  I  think  that  no  nation  has  a  self-interest 
in  protecting  some  other  nation's  citizens  by  trying  terrorists.  All 
you  do  is  make  it  dangerous  for  yourself  in  order  to  protect  Amer- 
ican citizens,  if  you  are  France  or  Italy  or  Greece  or  Germany,  so 
you  don't  want  to  try  terrorists  who  are  only  attacking  Americans. 

I  think  with  the  extraterritorial  statutes  that  Congress  has 
passed,  we  have  been  able  to  send  the  FBI  over  there,  ask  to  inves- 
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tigate  the  facts  ourselves,  carry  out  an  investigation,  present  the 
evidence  to  the  foreign  country  and  say  either  send  the  person  back 
to  us  or  you  try  them,  and  that  has  been  very  successful. 

Senator  Grassley.  A  question  that  deals  with  the  role  of  the 
Justice  Department  over  the  last  12  years — I  mention  that  number 
only  because  that  is  how  long  we  have  had  Republican  Presidents. 
But  since  you  have  left  the  Department,  we  have  seen  the  Justice 
Department  grow  faster  than  any  other  department,  even  including 
the  Defense  Department. 

The  additional  functions  that  it  has  assumed  over  that  time  have 
changed  the  mission  of  the  Department  much  more  toward  law  en- 
forcement. Some  people  have  criticized  this  trend,  because  they 
think  that  the  primary  mission  of  the  Department  should  be  civil 
rights  enforcement.  What  do  you  think  is  the  primary  function  of 
the  Justice  Department,  particularly  as  it  relates  to  criminal  en- 
forcement, but  not  limited  to  the  increase  in  the  growth  of  the 
criminal  branch? 

Mr.  Heymann.  I  don't  think  it  is  possible  to  give  a  priority  to  the 
criminal  side  of  the  Justice  Department  over  the  civil  side.  My  in- 
terest has  always  been  on  the  criminal  side,  so  if  you  ask  me,  I 
would  say  it  was  more  important.  But  I  think  the  civil  rights  juris- 
diction, I  think  the  environmental  jurisdiction,  I  think  the  tax  en- 
forcement and,  of  course,  defending  the  Government  through  the 
Civil  Division,  I  think  all  of  those  things  are  very  important,  too. 

I  think  in  terms  of  problems,  we  have  a  huge  problem  in  the  Na- 
tion on  the  criminal  side  and  a  huge  problem  on  the  civil  side.  The 
huge  problem  on  the  criminal  side  is  violence,  drugs  and  what  they 
are  doing  to  cities  and  towns  in  America.  That  is  on  the  criminal 
side.  On  the  civil  side,  I  think  the  huge  problem  is  that  we  have 
got  a  system  that  is  too  cumbersome,  too  expensive,  too  slow  for 
people  to  use  to  handle  their  problems,  and  I  think  the  Justice  De- 
partment should  be  trying  to  address  both  of  those. 

Senator  Grassley.  The  reason  I  ask  the  question,  and  it  may 
sound  academic,  but  I  think  it  goes  beyond  that  to  our  realities  of 
the  budget  situations  we  are  in  and  the  priorities  refer  to  a  recent 
Forbes  article — although  I  am  sure  you  could  read  about  it  in  a  lot 
more  scholarly  publication  than  that — regarding  divisions  between 
State  and  Federal  law  enforcement,  and  also  to  some  competition, 
let  me  say,  between  the  Federal  Government  and  the  States.  Along 
that  line,  in  the  priority  areas  that  you  have  identified  or  even 
might  identify,  if  you  didn't  want  to  be  considered  definitive,  to 
what  extent  do  you  think  there  should  be  duplication  between 
State  agencies  and  the  Federal  agency? 

Mr.  Heymann.  In  an  ideal  world.  Senator,  on  the  criminal  side, 
I  would  keep  the  Federal  Government  in  an  ideal  world,  not  in  our 
world.  I  would  keep  the  Federal  Government  doing  the  things  that 
the  localities  can't  be  expected  to  handle,  and  that  is  things  that 
involve  a  lot  of  States,  very  big  complicated  cases  that  require  ac- 
countants. 

However,  we  don't  live  in  an  ideal  world,  and  about  12  years  ago, 
largely  Republican  administrations  decided,  and  I  think  they  were 
right,  that  the  problem  of  violence  was  so  serious  that  the  Federal 
Government  had  to  give  it  a  helping  hand.  I  don't  think  we  have 
found  the  way  yet.  I  hope  that  this  administration  will  start  to 
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make  more  headway  on  violence.  Violence  figures  have  gotten 
worse  and  worse  over  the  last  12  years.  So  I  think  the  real  division 
in  the  long  run  is  between  what  the  localities  can  do  and  what  they 
can't  do,  but  for  the  moment  I  think  both  the  Federal  Government 
and  the  localities  have  to  be  working  on  the  hardest  of  all  prob- 
lems, which  is  destruction  of  cities  and  towns  by  a  combination  of 
violence  and  drugs. 

Senator  Grassley.  Thank  you.  I  yield. 

The  Chairman.  Mr.  Heymann,  the  reason  I  am  not  asking  you 
that  many  questions  is  that  I  have  had  the  occasion  to  ask  you  a 
lot  of  questions  over  the  years.  I  have  come  to  rely  on  your  advice 
as  I've  worked  with  you  in  the  past  and  worked  with  you  in  your 
capacity  as  a  professor. 

So  what  I  am  about  to  do  in  my  second  round  here,  and  I  will 
only  take  a  few  minutes  of  it,  is  again  raise  a  broad  issue  with  you, 
and  I  would  like  to  do  it  with  Senator  Grassley  here,  because  I 
want  to  pay  him  the  compliment  of  pointing  out  that,  on  the  issue 
of  victims'  rights,  he  has  been  in  the  forefront  of  that  debate  and 
issue  for  as  long  as  he  and  I  have  served  on  the  Judiciary  Commit- 
tee, which  is  getting  to  be  a  long  time  now. 

Initially,  when  I  first  came  to  the  Congress  in  1972,  the  debate 
about  the  way  to  deal  with  victims'  rights  was  cast  to  terms  of  lim- 
iting those  rights  guaranteed  by  the  Constitution  to  the  criminally 
accused. 

Fortunately,  I  think  we  have  moved  beyond  that  debate  and 
more  into  the  area  of  what  is  the  legitimate  role  that  a  victim 
should  play  in  the  process.  In  my  view,  one  of  the  roles  should  be 
to  reconnect  society  to  the  system.  I  think  if  you  look  at  all  the  poll- 
ing data,  what  the  polls  suggest  is  the  thing  that  concerns  the 
American  people  more  than  anything  else  is  their  physical  safety, 
the  safety  of  their  children,  their  parents,  in  their  home,  in  the 
school,  on  the  street,  in  the  workplace. 

Yet,  when  asked  whether  or  not  they  think  that  is  the  most  im- 
portant thing  that  the  Government  should  attend  to,  it  ends  up 
pretty  far  down  the  list.  After  speaking  to  some  of  the  pollsters  and 
analysts,  I  take  that  to  mean  that  they  have  kind  of  given  up  hope 
on  or  faith  in  the  Government's  ability  to  do  much  about  the  prob- 
lem— not  that  it's  no  longer  the  most  important  problem  to  them. 

I  believe  that  is  part  of  the  reason  why  victims  have  been  opted 
out  of  the  process.  It  seems  to  me  that  part  of  dealing  with  any 
tragedy,  and  being  a  victim  is  a  tragedy,  is  that  you  have  to  work 
your  way  through  the  process.  It  is  a  normal  process  that  human 
beings  go  through  to  reconstruct  their  lives,  whether  they  have 
been  violated  in  the  sense  that  someone  burglarizes  their  home 
when  they  are  not  there,  or  whether  they  have  been  physically 
beaten  or  abused  and  felt  the  actual  physical  effects  of  the  violence. 

In  preparation  for  a  speech  I  was  making  to  a  victims  group, 
C3mthia  Hogan,  the  chief  counsel  on  the  staff,  reminded  me  of 
something  I  had  known  and  forgotten,  and  you,  as  a  criminal  law 
professor  will  know  it  better  than  I  even  now  in  recounting  it. 
Early  on,  prior  to  becoming  a  nation,  when  we  were  still  colonies, 
the  way  in  which  a  victim  of  a  crime  would  respond  was  to  go  hire 
the  sheriff.  They  would  actually  go  out  and  hire  the  sheriff  to  track 
down  the  person  who  perpetrated  the  crime  against  them.  They 
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would  then  either  personally  arrest  the  person  and  take  them  to 
the  sheriff,  or  the  sheriff  would  make  the  arrest  and  take  them  to 
a  magistrate.  They  would  then  hire  a  lawyer.  They  would  hire  rep- 
resentation. They  would  hire  a  prosecutor  to  prosecute  John  Doe 
who  just  mugged  them  or  broke  into  their  home. 

If,  in  fact,  there  was  a  conviction  after  a  jury  trial,  then  the  vic- 
tim could  pay  the  cost  of  incarcerating  the  individual  or  they  could 
and  would  receive  restitution.  The  court  would  order  that  John 
Doe,  who  did  the  following  things  to  Joe  Biden,  would  have  to  re- 
construct his  home,  pay  him  a  fine,  et  cetera. 

We  got  away  from  that  system,  because  it  benefited  only  landed 
wealth,  and  it  benefited  only  those  people  who  could  afford  to  go 
through  all  that  cumbersome  process. 

But  in  the  process  of  doing  that,  I  am  of  the  view  that  we  lost 
something  very,  very  important  and  tangible.  Instead  of  Biden  v. 
Smith,  it  became  the  State  v.  Smith,  and  Biden  the  victim  or 
Grassley  the  victim  or  Heymann  the  victim  essentially  became  a 
bit  player  in  the  whole  process,  never  receiving  the  psychic  reha- 
bilitation, let  alone  the  financial  remuneration. 

Now,  as  you  know  better  than  I  do,  especially  in  large  jurisdic- 
tions, prosecutors  have  hundreds  of  cases,  police  officers  have  thou- 
sands of  cases,  and  they  don't  have  a  whole  lot  of  time  to  contact 
me  the  victim  before  they  decide  to  plea  bargain.  They  walk  into 
court  with  30,  40,  50  folders  on  the  first  Monday  of  the  month.  It 
depends  on  what  the  jurisdiction  is,  but  they  walk  into  court,  and 
they  are  plea  bargaining  at  the  last  moment,  and  they  don't  have 
time.  In  most  places,  they  do  not  have  the  opportunity  to  pick  up 
the  phone  and  call  Mr.  Grassley,  the  victim  of  the  mugging,  and 
say  I'm  thinking  of  doing  the  following. 

Half  the  time,  victims  learn  about  what  happens  in  the  news- 
paper. As  a  consequence  of  that,  in  my  view,  we  have  this  erosion 
of  confidence  in  the  criminal  justice  system  by  the  people — even 
though  police  are  becoming  more  effective  in  finding,  isolating,  and 
arresting  criminals,  and  conviction  rates  are  inordinately  high  in 
most  jurisdictions. 

So  I  would  like  to  ask  you  to  consider,  when  you  are  reflecting 
on  the  reasons  for  violence,  how  we  empower  victims,  so  they  have 
a  stake  in  the  outcome  that  is  recognized  by  the  State. 

I  truly  believe  it  is  one  of  the  central  dilemmas  we  must  address, 
if  we  are  going  to  get  people  back  into  having  confidence  in  the  sys- 
tem. Because  community  policing  works,  as  you  point  out,  if  the 
community  is  involved.  The  community  does  not  get  involved,  if  the 
community  concludes  they  do  not  have  a  stake  in  the  outcome. 

I  would  respectfully  suggest  that  you  at  least  entertain  the  no- 
tion, and  determine  whether  or  not  there  is  something  we  can  do. 
I  think  there  are  many  things  we  can  do — I  will  not  suggest  what 
I  think  they  are  at  this  moment — to  deal  with  the  victimization  of 
the  victims  by  the  system. 

Would  you  care  to  respond  at  all? 

Mr.  Heymann.  Senator,  I  agree  with  almost  everything  you  have 
said,  and  I  think  I  would  just  like  to  take  seriously  the  suggestion. 

The  Chairman.  I  look  forward  to  working  with  you.  Again,  I 
want  to  pay  a  compliment  to  my  friend  from  Iowa  who  has  had  this 
as  a  focus.  I  am  not  suggesting  he  agrees  with  all  that  I  said,  but 
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the  notion  of  dealing  with  the  rights  of  victims  has  been  something 
that  he  has  focused  on  with  a  great  deal  of  fervor  for  a  long  time. 

Senator  Grassley.  I  do  agree  with  what  you  said. 

The  Chairman.  I  am  glad  to  hear  that,  and  it  just  goes  to  show 
you  that  we  both  have  great  minds,  right?  I  thank  the  Senator. 

The  Senator  from  Pennsylvania. 

Mr.  Specter.  Thank  you,  Mr.  Chairman. 

Mr.  Heymann,  I  wanted  to  ask  you  a  few  fundamental  questions 
on  criminal  law  enforcement.  I  have  said  earlier  that  I  think  your 
job  is  of  enormous  importance.  I  do  not  think  that  there  is  an  agen- 
cy in  government  more  important  than  the  Department  of  Justice, 
and,  standing  right  behind  the  Attorney  General,  you  may  well 
have  the  day-to-day  responsibility  to  run  the  office,  although  Attor- 
ney General  Reno  may  do  that  herself.  But  you  have  a  job  of  tre- 
mendous importance. 

On  the  first  round,  I  was  asking  you  about  some  of  the  questions 
that  arose  from  other  Senators'  comments.  I  enjoyed  the  oppor- 
tunity to  meet  with  you  informally,  and  I  urge  you  to  take  a  hard 
look  at  the  joint  task  force  concept  on  as  broad  a  basis  as  possible 
for  the  Department  of  Justice  to  emulate  what  has  been  done  in 
the  Eastern  District  of  Pennsylvania.  There,  we  put  a  special  ap- 
propriation up  in  1986  for  Federal-local  cooperation,  and  it  is  built 
around  the  armed  career-criminal  bill  in  1984,  which  gives  enor- 
mous leverage  to  the  district  attorney,  by  sending  career  criminals 
to  the  Federal  court,  which  has  the  individual  judge  calendar  and 
pretrial  detention,  where  appropriate,  and  mandatory  sentences;  it 
has  worked  out  very,  very  well  there  as  a  model  for  Triggerlock. 

And  when  you  deal  with  career  criminals,  you  are  dealing  with 
the  core  problem  in  law  enforcement,  where  the  estimates  I  think 
are  accurate  that  the  career  criminals  commit  up  to  700  crimes  a 
year,  about  2  a  day,  and  that  is  the  hard-core  criminal  issue.  I 
would  ask  what  you  think  about  that  as  a  model  and  how  you  look 
forward  to  utilizing  that  experience. 

Mr.  Heymann.  I  have  been  told  by  FBI  friends  that  Philadelphia 
has  been  a  model  here.  Senator  Specter.  I  have  never  looked  at  it 
beyond  that,  but  I  will  take  a  look  now. 

Senator  Specter.  Are  you  familiar  with  the  Armed  Career 
Criminal  Act  of  1984,  which  authorizes  the  Federal  Government  to 
come  into  street  crime,  by  giving  a  mandatory  sentence  15  years 
to  life  for  someone  who  has  been  convicted  of  3  major  felonies  and 
is  then  caught  in  the  possession  of  a  firearm? 

Mr.  Heymann.  I  have  been  vaguely  familiar.  I  haven't  looked  at 
the  statute,  Senator. 

Senator  Specter.  Well,  that  has  been  passed  since  you  were  in 
the  Justice  Department,  but  I  urge  you  to  take  a  look  at  it. 

Second,  very  briefly,  is  the  issue  of  drugs.  We  have  a  new  drug 
director,  Lee  Brown,  nominated,  a  man  with  tremendous  law  en- 
forcement background.  I  had  the  opportunity  to  meet  with  him  yes- 
terday, and  I  understand  that  position  is  going  to  be  given  Cabinet 
rank.  That  is  going  to  be  another  level  of  differences  to  work 
through.  We  really  need  streamlining  the  criminal  justice  system 
to  put  all  of  these  heads  under  one  hat  to  the  extent  we  can.  But 
I  would  urge  you,  as  managing  director,  so  to  speak,  to  take  a  very 
close  look  at  the  drug  issue. 
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When  you  and  I  talked,  I  asked  you  to  take  a  look  at  a 
reallocation  of  Federal  resources,  to  have  a  50—50  split  between  so- 
called  supply  on  interdiction  and  strike  forces  on  the  street,  con- 
trasted with  the  so-called  demand  side  on  rehabilitation  and  edu- 
cation. It  is  my  belief,  as  a  district  attorney  and  having  been  on 
this  committee  for  12  Vb  years,  that  we  would  get  more  out  of  edu- 
cation and  rehabilitation,  to  reallocate  the  funds  on  a  50-50  basis. 
I  took  that  up  with  the  Attorney  General  and  with  Commissioner 
Brown,  and  I  would  urge  you  to  take  a  look  at  it,  as  well. 

I  am  reluctant  to  interrupt  you,  since  you  are  taking  notes,  but 
what  do  you  think  about  that  as  a  generalization? 

Mr.  Heymann.  I  know  very  well  and  admire  greatly  Commis- 
sioner Brown.  As  you  know.  Senator,  he  was  chief  of  police  not  only 
in  New  York,  but  also  in  Atlanta  and  Houston.  That  covers  a  large 
part  of  the  country  and  it  covers  a  large  part  of  urban  America.  I 
am  honestly  looking  forward  immensely  to  sitting  down — I  don't 
care  whether  Commissioner  Brown  is  the  chairman  or  the  Attorney 
General  is  the  chairperson  or  who — sitting  down  and  talking  about, 
OK,  we  are  here,  it's  time,  let's  talk  about  drug  strategy.  As  to  the 
50-50  split,  I  think  it  would  have  to  come  after  that  meeting  and 
not  before  it. 

Senator  Specter.  That  is  an  item  that  I  will  be  following  with 
you.  I  have  a  very  keen  interest  in  enforcement  and  I  will  be  fol- 
lowing up  with  you. 

Mr.  Heymann.  I  will  be  delighted. 

Senator  Specter.  An  adjunct  of  that  is  the  role  of  the  Federal 
courts,  and  as  the  strike  force  and  coordinated  force  work  together, 
there  have  been  more  drug  cases  going  into  the  Federal  courts.  It 
is  really  necessary  in  some  communities  like  Philadelphia,  where 
the  common  plea  State  courts  can't  handle  it. 

Recently,  Judge  Jack  Weinstein,  a  very  distinguished  Federal  ju- 
rist, was  quoted  as  sajdng  that  he  did  not  like  the  Federal  courts 
taking  so  many  drug  cases.  I  called  Judge  Weinstein,  and  he  said 
it  wasn't  the  full  statement,  that  he  thought  that  was  fine,  provid- 
ing the  Federal  courts  had  the  big  cases  and  the  important  ones. 
And  this  is  one  that  I  am  going  to  be  working  with  him,  trying  to 
make  some  recommendations  for  standards,  but  ultimately  they 
are  going  to  be  a  matter  for  the  Justice  Department  and  the  U.S. 
attorneys.  But  I  think  the  Federal  courts  have  an  enormously  im- 
portant role,  and  that  again  is  going  to  be  a  matter  for  you,  Mr. 
Heymann,  as  the  number  two  man. 

Mr.  Heymann.  We  want  to  handle  the  big  and  the  important 
cases  and  we  don't  want  them  going  anywhere  else,  and  I  want  us 
to  have  the  resources  in  courts  and  prisons  and  everything  else  to 
handle  those. 

Senator  Specter.  On  the  prison  side,  it  has  already  been  men- 
tioned that  the  budget  is  not  adequate  and  that  is  something  that 
you  are  going  to  have  to  take  a  look  at,  because  the  adequacy  of 
the  Federal  prison  system  is  indispensable  to  doing  a  job  of  enforc- 
ing the  armed  career  criminal  bill. 

Senator  Biden  has  long  advocated  regional  jails  and  I  have  long 
advocated  the  Federal  Government  putting  up  prisons  for  career 
criminals  in  the  State  system,  and  that  is  something  I  would  like 
you  to  take  a  look  at  and  it  is  really  going  to  be  for  another  day. 
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You  have  been  here  a  long  time  and  I  am  not  going  to  keep  you 
much  longer.  I  want  to  touch  briefly  on  two  other  subjects.  One  is 
habeas  corpus,  which  was  mentioned  earlier.  I  am  hopeful — and 
this  has  been  taken  up  with  Attorney  General  Reno — that  we  will 
at  an  early  date  get  the  key  people  from  the  House  and  Senate  to- 
gether with  the  Justice  Department  and  do  a  job  on  habeas  corpus. 
We  came  very  close  to  having  a  habeas  corpus  law  a  few  years  ago, 
that  a  number  of  us  did  a  lot  of  work  in  drafting.  We  still  have  an 
area  that  has  to  be  addressed  where  there  is  a  material  dispute  of 
fact  on  a  claim  of  innocence. 

We  had  an  execution  this  week  in  Texas  on  the  Herrera  case,  and 
it  is  something  that  we  are  going  to  have  to  direct  our  attention 
to,  on  time  limits  and  avoidance  of  multiple  petitions  that  are  on 
the  same  facts.  We  can  talk  about  that  when  we  sit  down  together 
one  day. 

The  next  to  the  last  item  is  independent  counsel.  In  going 
through  the  materials,  I  saw  my  late  colleague  Senator  Heinz  ques- 
tioned you  about  this  subject  back  in  1978,  and  you  made  a  state- 
ment which  is  worth  commenting  on.  You  said  this  in  a  hearing  in 
1978  before  the  Governmental  Operations  Committee:  "The  trouble 
with  moving  to  a  special  prosecutor  in  any  situation  is  that  you 
don't  get" — I  don't  mean  you  personally,  I  mean  one  doesn't  give 

the  Executive  Branch  an  opportunity  to  prove  that  it  can  be  trusted  to  investigate 
at  the  highest  levels  of  its  own  party,  whatever  party  is  in  power,  and  can  be  trust- 
ed to  investigate  Congressmen  and  Senators,  no  matters  what  their  powers  and  in- 
fluence. 

I  don't  want  to  get  into  an  extended  discussion  with  you  now,  but 
I  would  urge  you  to  take  a  hard  look  at  independent  counsel,  the 
new  name  for  special  prosecutor.  Attorney  General  Reno  has  en- 
dorsed it,  and  it  is  something  I  hope  we  can  move  to  a  conclusion. 

Mr.  Heymann.  Senator,  I  have  changed  my  mind  since  1978.  I 
think  the  Independent  Counsel  Act,  as  applied  to  executive  offi- 
cials, is  extremely  healthy  and  valuable  in  the  country.  I  am  in 
favor  of  it.  I  took  part  in  discussions  with  Attorney  General  Reno 
before  her  recent  testimony  I  guess  on  the  Senate  side  or  the 
House  side 

The  Chairman.  The  House  side. 

Mr.  Heymann  [continuing].  On  the  House  side.  I  am  very  much 
in  favor  of  that  bill. 

Senator  Specter.  And  the  last  subject  I  want  to  take  up  with 
you  is  a  decision  which  just  came  down  since  you  started  your  tes- 
timony this  morning,  and  I  think  you  have  proved  you  are  as  tough 
as  anybody.  It  is  almost  5  o'clock  and  you  are  doing  fine. 

Mr.  Heymann.  Thank  you. 

Senator  Specter.  The  Philadelphia  Navy  Yard  case  was  subject 
to  another  opinion  by  the  Court  of  Appeals  for  the  Third  Circuit, 
and  it  is  one  that  many  Senators  have  a  keen  interest,  especially 
those  from  the  Delaware  Valley,  Senator  Biden  and  I  and  others. 
The  third  circuit  ruled  that  there  is  standing  in  the  Federal  courts 
to  review  what  the  President,  the  Congress,  and  the  Base  Closing 
Commission  did.  The  Supreme  Court  remanded  to  the  third  circuit 
for  further  consideration  of  Secretary  of  Commerce  Franklin  v.  The 
Commonwealth  of  Massachusetts  on  the  issue  of  appealability,  and 
the  third  circuit  again  ruled  in  our  favor,  saying  that  there  would 


100 

be  judicial  review  as  to  what  happened  on  the  allegation  of  failure 
to  comply  with  the  Base  Closing  Act. 

I  urge  you  to  take  a  look  at  these  opinions.  We  had  made  some 
substantial  progress  toward  settlement  last  spring  and  fall.  It  was 
discontinued  because  of  the  pendency  of  the  election,  and  we  have 
not  been  able  to  go  back  to  it,  because  there  hasn't  been  a  Sec- 
retary of  the  Navy,  and  the  Secretary  of  Defense  is  moving  in  all 
directions.  But  that  is  an  issue  which  has  really  got  to  be  one  for 
the  Department  of  Justice,  and  I  would  urge  you  to  take  a  look  at 
those  opinions  and  I  expect  a  telephone  call  to  see  if  we  cannot 
reach  a  compromise  on  that  case  to  keep  the  yard  open,  perhaps 
a  public-private  partnership,  some  naval  work,  some  military  work 
and  some  civilian  work. 

In  conclusion,  the  best  words  of  any  presentation,  I  want  to  com- 
pliment Senator  Biden.  He  is  the  chairman  of  the  powerful  Judici- 
ary Committee,  and  that  means  he  has  to  sit  here  all  day. 

Thank  you,  Mr.  He3rmann.  Thank  you,  Mr.  Chairman. 

Mr.  Heymann.  Thank  you,  Senator. 

The  Chairman.  Thank  you.  Senator. 

I  just  have  a  question.  I  assume  that  our  expectation  of  a  phone 
call  on  an  ongoing  case  from  the  Attorney  General  is  an  exception 
to  the  rule,  as  we  discussed  earlier  this  morning. 

Senator  Specter.  Well,  the  Attorney  General  is  a  party  to  the 
case.  It  is  the  United  States  of  America. 

The  Chairman.  I  happen  to  agree  with  you.  I  just  want  to  make 
a  point  that  it  is  kind  of  complicated,  when  you  set  down  these 
rules. 

Senator  Specter.  The  chairman  always  gets  the  last  word. 

The  Chairman.  At  any  rate,  Mr.  Heymann,  you  have  dem- 
onstrated that  your  physical  constitution  is  almost  equal  to  your  in- 
tellectual capability.  Although  I  think  your  grandson  has  decided 
that  discretion  is  the  better  part  of  valor,  he  took  up  on  our  invita- 
tion to  go  in  the  conference  room  back  there.  I  suggested  to  him, 
in  returning  your  call  to  Senator  Metzenbaum,  that  he  probably 
would  have  been  happier,  had  his  grandpop  been  nominated  for  the 
baseball  hall  of  fame  rather  than  the  number  two  person  in  the  At- 
torney General's  office.  He  looked  at  me  very  seriously,  and  he  said 
"no,"  he  said  there  have  been  some  very  interesting  questions  and 
that  some  of  them  have  been  quite  good.  [Laughter.] 

Seriously,  that  is  what  he  said.  I  might  point  out  he  was  watch- 
ing the  hearing  on  the  television  back  there.  So  I  expect  some  day 
I  may  be  referring  to  him,  if  I  am  still  around,  as  Mr.  President. 
But  I  want  you  to  thank  him  for  me  for  suggesting  that  some  mem- 
bers ask  some  competent  questions. 

Thank  you  very  much,  and  I  thank  your  wife  for  her  willingness 
to  be  here.  We  appreciate  your  willingness  to  serve  and  your  wife's 
willingness  to  support  that  effort. 

Again,  thank  you  very  much.  I  don't  imagine,  based  on  what  we 
have  heard  today,  that  there  is  going  to  be  much  difficulty  with 
your  confirmation.  We  will  convene  an  executive  session  as  soon  as 
the  rules  allow  that,  and  I  am  confident  that  the  majority  leader, 
with  the  consultation  of  the  minority  leader,  will  schedule  your 
nomination  on  the  floor  expeditiously.  Although  the  Department  of 
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Justice  is  up  and  going,  it  will  be  nice  to  have  all  the  parties  in 
place.  I  am  sure  that  will  make  your  job  easier,  as  well  as  her's. 

Again,  thank  you  very  much  and  I  look  forward  to  working  with 
you  again. 

Mr.  Heymann.  Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Heymann  follows:] 

Prepared  Statement  of  Philip  B.  Heymann 

Chairman  Biden,  Members  of  the  Committee:  I  have  not  made  a  secret  of  the  fact 
that  I  was  extremely  happy  to  have  been  nominated  to  be  Deputy  Attorney  General. 
The  reasons  are  very  simple.  I  believe  deeply  that  the  institutions  of  justice  are  es- 
sential to  democracy. 

I  know  what  violence  and  drugs  can  do  to  lives.  I  helped  a  young  man  from  Ana- 
costia,  here  in  Washington,  to  write  his  life  story  and  we  remained  friends  for  dec- 
ades until  he  died  in  his  forties  as  a  combined  result  of  bullets  and  drugs  a  year 
or  two  ago.  I  have  four  grandchildren.  I  can  not  imagine  bringing  them  up  among 
the  dangers  and  temptations  that  were  part  of  his  every  day  life  and  that  of  his 
children.  I  am  not  just  talking  about  Washington,  D.C.  It  is  true  of  Boston,  where 
I  live,  and  I  have  talked  with  people  from  Topeka,  Oklahoma  City,  and  Omaha  and 
they  tell  the  same  story  of  fear,  danger,  and  despair. 

If  people  lack  personal  security — or  doubt  the  fairness  of  the  system — or  live  in 
fear  that  those  who  hold  government  power  are  unrestrained  by  law — if  any  of  these 
things,  or  all  of  them  are  true  or  believed  to  be  true,  a  person  cannot  fully  enjoy 
his  or  her  rights,  nor  can  that  person  exercise  the  responsibilities  of  citizenship.  I 
have  seen  efforts  at  democracy  without  justice  where  I  have  worked  in  Central 
America,  South  America,  South  Africa,  and  the  Soviet  Union.  It  does  not  work. 

The  United  States  is  a  model  of  democratic  reform  for  the  rest  of  the  world.  The 
U.S.  Department  of  Justice  has  been  and  should  be  a  model  of  effective  law  enforce- 
ment for  our  many  local  and  state  jurisdictions.  That  is  also  part  of  why  I  want  to 
be  here. 

The  Department  of  Justice  has  been  in  my  blood  since  1961 — through  Robert  Ken- 
nedy, Nicholas  Katzenbach,  and  Archibald  Cox,  Griffin  Bell,  Ben  Civiletti, — and  for 
the  last  two  weeks — through  Janet  Reno.  While  at  Harvard,  I  have  taught  courses 
centered  on  the  work  of  the  Department.  The  added  bonus  of  these  classes  was  the 
pleasure  of  maintaining  contact  with  the  career  lawyers  and  investigators  whom  I 
like  and  admire  so  much.  The  attraction  seems  genetic.  My  son,  Steve,  is  deputy 
chief  of  the  criminal  section  of  the  United  States  Attorney's  Office  in  Boston. 

You  are  entitled  to  know  what  I  believe  we  can  accomplish  under  Attorney  Gen- 
eral Reno's  leadership. 

First  and  most  important,  the  Justice  Department  must  earn  and  maintain  the 
trust  and  respect  of  our  citizens.  With  the  renewed  trust  and  respect  of  those  we 
serve,  must  come  a  renewed  pride  and  commitment  among  the  almost  100,000  em- 
ployees who  serve  the  cause  of  justice.  To  accomplish  this,  we  must  be  non-partisan, 
respectful  of  process  as  well  as  results,  and  as  open  to  the  public  as  legitimate  con- 
cerns for  privacy  and  investigative  secrecy  allow.  And  above  all,  we  must  be  recep- 
tive to  the  concerns  of  individual  Americans,  particularly  those  less  powerful  or 
more  vulnerable.  Thirty  years  ago,  in  the  Department  of  Justice,  I  had  the  oppor- 
tunity to  help  defend  the  Civil  Rights  Act  of  1964.  The  legacy  of  Robert  Kennedy 
as  Attorney  General  must  stay  with  us. 

Second,  we  must  improve  the  effectiveness  with  which  we  perform  the  traditional 
missions  of  federal  law  enforcement.  Those  responsibilities  that  have  long  been  iden- 
tified and  targeted  as  appropriate  areas  of  federal  intervention  must  be  vigorously 
pursued.  We  cannot  abandon  our  commitment  nor  can  we  look  to  other  to  carry  out 
these  responsibilities. 

Federal  law  enforcement  must  attack  major,  multi-state  or  international  narcotics 
traffickers  and  it  must  deal  with  any  other  organized  criminal  group  so  large,  so 
threatening,  or  so  geographically  spread  that  it  permeates  beyond  the  effective 
reach  of  local  jurisdictions.  We  must  pursue  the  perpetrators  of  large  and  com- 
pUcated  frauds,  such  as  those  that  have  infected  some  of  our  financial  institutions. 
We  must  continue  to  root  out  public  corruption.  Protection  of  federal  functions  and 
revenues  against  theft  or  obstruction  should  be  among  our  highest  priorities. 

No  federal  responsibility  is  more  important  than  that  of  dealing  with  the  problems 
of  terrorism  and  espionage.  These  were  at  the  center  of  Griffin  Bell's  concerns  when 
we  helped  draft  the  Classified  Information  Procedures  Act  with  this  Committee. 
Federal  law  enforcement  has  been  remarkably  successful  in  these  areas  in  recent 
years,  often  as  a  result  of  that  Act. 
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And  certainly,  federal  law  enforcement  has  a  special  responsibility  to  punish  civil 
rights  violations  and  environmental  crimes. 

We  must  keep  and  build  and  use  intelligently  the  federal  law  enforcement  capac- 
ities in  all  these  areas.  At  the  same  time,  we  must  provide  a  model  of  how  to  use 
government  power  with  respect  for  other  institutions  of  democracy  such  as  the 
press.  With  this  Committee,  I  helped  author  the  law  protecting  the  media  from 
searches  designed  to  discover  news  sources  or  materials.  This  concern  for  the  impact 
of  law  enforcement  on  other  democratic  institutions  is  part  of  our  charter. 

Finally,  restoring  trust  in  the  Department  of  Justice  and  discharging  effectively 
and  fairly  the  responsibilities  that  are  federal  are  not  the  end  of  what  we  envision 
for  this  Department.  There  are  national  problems — not  traditionally  federal  but  still 
so  sweeping  in  their  dimensions,  so  massive  in  their  effects  on  the  quality  of  life 
of  our  citizens — that  the  Federal  Government  cannot  and  should  not  step  aside, 
leaving  them  to  be  handled  only  by  others.  I  am  deeply  troubled  by  the  problem  of 
violence  and  drugs  on  our  nation's  streets.  Violence  has  moved  beyond  urban  areas 
and  is  now  pervasive  in  rural  areas  as  well.  While  local  or  private  organizations 
often  play  central  roles  in  dealing  with  these  areas,  we  must  act  as  partners,  associ- 
ates and  helpers  because  the  problems  are  too  large  to  be  approached  without  our 
cooperation.  That  is  why  the  Department  of  Justice  must  be  there. 

I  leave  to  Webb  Hubbell  the  discussion  of  efforts  to  build  or  restore  institutions 
of  civil  justice  where  the  old  ones  have  broken  down.  My  emphasis  will  be  in  the 
criminal  area  where  violence,  fear,  and  drug  dependence  threaten  individuals,  de- 
stroy neighborhoods,  and  empty  what  should  be  thriving  cities. 

I  cannot  speak  as  eloquently  as  the  Attorney  General  but  I  share  her  views  on 
how  we  must  proceed. 

We  must  have  strong  punishment  of  offenders  where  their  prolonged  careers  or 
the  viciousness  of  their  acts  demand  it;  and, 

We  must  demonstrate  a  willingness  to  explore  a  wide  range  of  other  preventive 
strategies. 

Fighting  crime  is  too  important — the  harms  that  crime  is  doing  to  our  violence- 
ridden  society  too  costly — to  fail  to  utilize  every  weapon  at  our  disposal. 

Let  me  close  by  saying  just  a  word  about  some  ideas  we  have  as  to  how  the  Reno 
Justice  Department  will  go  about  these  three  tasks. 

A  sharpened  focus  on  the  harms  our  laws  are  intended  to  prevent;  and  some  skep- 
ticism about  solutions  that  are  more  symbolic  than  effective  in  combating  those 
harms. 

Great  respect  for  the  role  and  wisdom  of  local  neighborhoods  and  local  leaders; 
and  a  desire  to  see  programs  and  decisions  flowing  from  those  at  the  front  lines. 
We  want  to  work  with,  leam  from,  and  cooperate  with  local  law  enforcement  and 
others  in  urban  and  rural  communities  who  have  long  struggled  with  the  problems 
of  violence  and  drugs.  We  do  not  think  we  know  better.  We  know  that  we  don't. 

A  bold  willingness  to  try  new  things  while  preserving  what's  valuable  in  the  old. 

An  impatience  with  turf  battles  because  we  are  all— federal  and  state  agencies- 
pursuing  the  same  ends  with  resources  inevitably  too  few  for  the  task. 

Finally,  a  frankness  about  our  successes  and  failures,  our  hopes  and  prospects, 
even  though  that  may  subject  our  actions  to  criticism. 

In  fighting  crime,  we  are  all  in  it  together.  Thank  you  very  much  Mr.  Chairman. 
I  look  forward  to  answering  your  questions. 

The  Chairman.  Thank  you. 

We  are  adjourned. 

[Whereupon,  at  4:55  p.m.,  the  committee  was  adjourned.] 


NOMINATION  OF  WEBSTER  HUBBELL  TO  BE 
ASSOCIATE  ATTORNEY  GENERAL 


WEDNESDAY,  MAY  19,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:43  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr., 
chairman  of  the  committee,  presiding. 

Also  present:  Senators  Kennedy,  Metzenbaum,  Leahy,  Simon, 
Kohl,  Moseley-Braun,  Hatch,  Thurmond,  Simpson,  Grassley,  Spec- 
ter, Brown,  and  Cohen. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  Good  morning.  Today,  the  Judiciary  Committee 
continues  its  hearings  on  the  nomination  of  three  top  positions  for 
the  Department  of  Justice.  Today,  in  particular,  we  will  begin  and 
end  our  hearing  with  Webster  Hubbell,  the  nominee  for  Associate 
Attorney  General. 

As  Associate  Attorney  General,  Mr.  Hubbell  will  bear  primary  re- 
sponsibility for  managing  the  civil  justice  side  of  the  Department's 
operations.  A  number  of  critical  issues  will  confront  him  as  the  De- 
partment of  Justice  assumes  its  role  in  the  formulation  of  adminis- 
tration priorities.  Among  these  priorities  are  resolving  difficult 
questions  about  allocation  of  benefits  and  burdens  in  civil  litiga- 
tion, including  the  formulation  and  implementation  of  civil  justice 
policy  in  connection  with  the  sweeping  reforms  of  the  national 
health  care  system  envisioned  by  the  President. 

Also,  another  priority  is  renewing  our  commitment  to  the  vigor- 
ous enforcement  of  our  civil  rights  laws,  making  the  promise  of 
equal  justice  and  equal  opportunity  real  for  millions  of  Americans, 
and  ernbracing  the  enforcement  of  our  environmental  laws  and  de- 
termining how  to  balance  compliance  with  our  laws  and  the  needs 
within  competitive  markets.  In  addition,  the  Associate  will  play  a 
role  in  shaping  Department  policy  on  a  host  of  legal  and  constitu- 
tional issues  by  supervising  the  Office  of  Legal  Counsel  and  the  Of- 
fice of  Policy  Development. 

I  will  ask  Mr.  Hubbell  about  what  I  believe  our  national  prior- 
ities should  be,  and  I  look  forward  to  working  with  the  Justice  De- 
partment to  see  results  in  the  areas  I  have  mentioned,  as  well  as 
others. 

Let  me  address  one  other  point  because  there  has  been  so  much 
discussion  about  it — Mr.  Hubbell's  membership  in  the  Country 
Club  of  Little  Rock.  In  1990,  this  committee  took  an  important  step 
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by  passing  a  resolution,  at  the  urging  over  the  years,  I  might  add, 
of  Senator  Metzenbaum  and  Senator  Kennedy  and  others,  but  with 
the  leadership  of  Senator  Metzenbaum — this  committee  took  an  im- 
portant step  by  passing  a  resolution — all,  Democrat  and  Repub- 
lican— passing  a  resolution  expressing  our  view  that  it  was  inap- 
propriate for  nominees  who  come  before  this  committee  to  belong 
to  "clubs  where  business  is  conducted  that,  by  policy  or  practice,  in- 
tentionally discriminates  on  the  basis  of  race,  color,  religion,  sex, 
disability,  or  national  origin."  The  one  exception  recognized  by  the 
committee  is  for  those  individuals  "who  are  actively  engaged  in  a 
bona  fide  effort  to  eliminate  the  discriminatory  practices  of  any 
club,  or  the  perceived  discriminatory  practices  of  any  club." 

After  extensive  investigation  by  the  core  staff,  we  are  absolutely 
convinced — and  I  will  submit  later  for  the  record — that  Mr.  Hubbell 
meets  this  exception.  For  some  years,  he  has  made  bona  fide  ef- 
forts, repeated  efforts,  to  encourage  African-American  members  of 
the  Little  Rock  community  to  join  the  club,  and  last  year  the  first 
such  member  of  the  club  was  admitted,  specifically  with  the  rec- 
ommendation of  Mr.  Hubbell,  among  others. 

Beginning  in  the  mid-1980's,  Mr.  Hubbell  spoke  to  other  mem- 
bers of  the  club  about  seeking  African-American  members  for  the 
club.  He  wrote  a  letter  to  the  board  encouraging  recruitment  of  mi- 
nority members  and  he  began  work  with  other  members  to  encour- 
age members  of  the  board  to  actively  recruit  minority  members. 
Mr.  Hubbell  also  spoke  with  members  of  the  African-American 
community  to  solicit  their  recommendations  for  potential  members 
of  the  club. 

The  committee  has  received  numerous  letters  from  people  who 
attest  to  Mr.  Hubbell's  efforts  regarding  the  club,  as  well  as  his  ef- 
forts on  behalf  of  civil  rights  more  generally.  For  example,  Mahlon 
Martin — I  hope  I  pronounced  that  name  correctly,  the  first  name — 
Mahlon  Martin,  the  first  African- American  city  manager  in  the  city 
of  Little  Rock,  has  written  the  committee  stating,  "It  was  primarily 
Webb  Hubbell  who  convinced  me  that  my  candidacy  would  be  a  se- 
rious one.  I  have  no  doubt  that  he  played  a  significant  role  in  my 
selection." 

Similarly,  Mr.  Charles  Busey,  the  first  African-American  mayor 
of  Little  Rock,  said  that  it  was  at  Hubbell's  urging  that  he  was 
nominated  to  run  for  mayor.  He  says  flatly,  "I  would  not  have  been 
mayor  of  Little  Rock  had  it  not  been  for  Webb  Hubbell." 

I  personally  have  no  doubt  that  the  nominee  has  met  not  only 
the  spirit,  but  the  letter  of  this  committee's  resolution  that  has 
guided  our  deliberations  the  last  several  years.  He  has  worked 
from  within  the  club  and  his  efforts  have  proven  successful  in  one 
instance.  I  hope  such  efforts  will  be  continued  at  the  club  and  fur- 
ther expand  minority  membership  there. 

I  am  not  only  satisfied,  but  pleased  with  Mr.  Hubbell's  efforts  to 
integrate  the  club  and  to  improve  his  community,  and  I  know  oth- 
ers will  wish  to  speak  to  this,  but  I  want  to  at  the  outset — because 
so  many  inquiries  have  come  in,  Mr.  Hubbell,  I  figured  rather  than 
wait  until  the  end,  I  should  speak  to  it  directly.  I  think  that  clubs 
that  do  not  have  black  members,  whether  they  intentionally  dis- 
criminate or  just  don't  affirmatively  go  out  and  seek  black  mem- 
bers, or  women  or  any  minorities,  need  people  like  you  within  clubs 
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who  are  willing,  if  it  required  it,  to  change  the  attitude  of  clubs. 
With  people  like  you  not  in  such  clubs,  then  those  clubs  are  cer- 
tainly going  to  remain  as  we  don't  want  them. 

Having  said  that,  let  me  yield  to  my  ranking  member  for  his 
opening  statement  and  then  I  will  yield  to  the  distinguished  senior 
Senator  from  the  State  of  Arkansas  and  the  not  much  more  junior 
Senator  from  the  State  of  Arkansas,  two  of  the  most  popular  guys 
in  this  body,  to  introduce  their  fellow  Arkansan. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Well,  thank  you,  Mr.  Chairman.  I  want  to  wel- 
come you,  Mr.  Hubbell,  to  the  Judiciary  Committee.  We  appreciate 
your  willingness  to  serve  your  Grovernment  and  we  look  forward  to 
working  with  you. 

If  confirmed,  you  will  oversee  the  civil  side  of  the  Department, 
and  that  is  an  extremely  important  responsibility.  I  won't  outline 
it  or  go  through  it,  but  it  is  something  that  requires  a  great  deal 
of  prodigious  effort.  I  have  to  say,  after  listening  to  the  chairman 
last  evening,  I  had  the  ironic  experience  of  going  to  a  judicial  recep- 
tion where  a  lot  of  district  and  circuit  courts  of  appeals  judges  were 
in  attendance.  Federal  judges,  and  ran  into  Judge  Ryskamp  who, 
of  course,  was,  I  think,  very  harshly  treated  by  this  committee  on 
precisely  the  country  club  issue. 

My  personal  belief  is  that  you  are  a  very  honorable  and  decent 
man,  that  you  do  not  have  a  discriminatory  bone  in  your  body,  and 
that  you  should,  at  least  from  what  I  have  looked  at,  be  confirmed. 
But  I  couldn't  help  but  think  of  the  irony  of  spending  last  evening 
with  a  number  of  these  great  judges,  including  Judge  Ryskamp, 
who  was  brutalized  by  this  committee  on  precisely  that  issue.  The 
Post  tried  to  differentiate,  but  there  really  was  not  much  of  a  dif- 
ferentiation. 

After  all,  I  think  it  is  important  that  people  not  belong  to  clubs 
that  discriminate.  I  think  it  is  important  that  those  who  are  non- 
discriminatory types  of  people  work  within  those  clubs  to  try  to 
make  them  integrated,  and  I  think  our  policy  in  the  committee  is 
a  decent  policy  and  one  that  we  should  support. 

If  I  didn't  think  that  you  were  the  quality  of  person  that  I  think 
you  are,  and  that  doesn't  mean  I  won't  ask  some  tough  questions, 
but  if  I  didn't  think  that,  I  would  feel  otherwise.  But  I  do  feel  very 
deeply  about  our  meetings  personally  and  the  work  you  intend  to 
do,  and  I  want  to  compliment  the  President.  I  believe  the  President 
has  chosen  a  very  good  person  to  be  at  Justice  and  to  watch  over 
his  interests  as  well,  and  I  think  that  is  important  and  I  know  that 
you  will  do  a  very  dedicated  and  honorable  job  in  doing  that;  at 
least  I  believe  you  will. 

You  have  two  really  outstanding  Senators  who  are  here,  and  I 
know  of  one  outstanding  Congressperson  who  is  ready  to  testify  on 
your  behalf. 

The  Chairman.  I  would  like  to  invite,  by  the  way  interrupt,  the 
Congressman  to  come  join  us  up  at  the  table  here. 

Senator  Hatch.  Please  do. 

The  Chairman.  I  know  when  you  come  to  the  other  body  you  are 
not  looking  to  speak,  but  you  are  welcome  to. 

Mr.  Dickey.  I  am  supposed  to  bow,  is  that  right?  [Laughter.] 
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Senator  HATCH.  Only  to  that  side  over  there. 

The  Chairman.  I  realize  that  Bumpers  probably  got  you  in  that 
habit,  but  it  is  not  required.  [Laughter.] 

He  probably  didn't  tell  people  that  outside  of  Arkansas  it  is  not 
required.  [Laughter.] 

Senator  HATCH.  Don't  feel  badly  about  the  habit.  I  always  bow 
in  front  of  Dale  Bumpers  and  David  Pryor. 

I  want  you  to  know  that  Senators  Bumpers  and  Pryor  are  two 
great  friends  of  mine  and  the  members  of  this  committee.  We  have 
great  respect  for  both  of  them  and  we  respect  you  and  appreciate 
you  being  here  as  well.  Welcome  to  the  committee.  We  are  grateful 
to  have  you  here.  We  look  forward  to  this  hearing  and  hope  it  will 
be  a  pleasant  experience  for  you  and  your  family. 

The  Chairman.  Now,  the  way  we  would  like  to  proceed  is  ask, 
if  you  would,  the  senior  Senator  and  all  the  delegation  to  make 
their  introductory  comments,  and  then  we  will  invite  you  to  be 
sworn  in.  We  would  like  you  to  introduce  your  family  to  us  at  that 
point  and  then  we  will  hear  from  you  and  then  we  will  get  to  ques- 
tioning. 

I  yield  now  to  Senator  Bumpers. 

STATEMENT  OF  HON.  DALE  BUMPERS,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ARKANSAS 

Senator  Bumpers.  Mr.  Chairman,  thank  you  very  much  for  al- 
lowing my  distinguished  colleague,  Senator  Pryor,  and  me  to  ap- 
pear here  this  morning.  I  especially  thank  you  for  what  I  think  was 
an  eloquent  and  well-reasoned,  rational  opening  statement. 

Mr.  Chairman,  I  ask  unanimous  consent  that  my  full  statement 
be  submitted  for  the  record  and  I  will  simply  extemporize  my  re- 
marks. 

The  Chairman.  Without  objection. 

Senator  BUMPERS.  First  of  all,  it  is  very  difficult  to  believe  that 
a  big  bruiser  like  Webb  Hubbell,  who  played  on  Arkansas'  national 
championship  team,  and  was  a  lineman  for  the  Razorbacks  and 
later  drafted  by  the  Chicago  Bears,  but  chose  law  school  instead — 
it  is  very  difficult  to  believe  that  he  is  actually  a  very  shy,  reticent 
person. 

But  having  said  that,  he  is  also  a  unique  football  player  because 
his  undergraduate  degree  is  in  electrical  engineering,  and  when  the 
Bears  drafted  him  in  1970  he  chose  instead  to  go  to  law  school, 
which  he  did,  where  he  finished  in  1973  and  thereafter  joined  the 
Rose  law  firm,  a  very  prestigious  and  prominent  law  firm  in  Little 
Rock,  the  same  firm  of  which  Hillary  Clinton  was  a  member. 

Then  he  became  a  full  partner  in  that  firm  in  1977.  In  1979,  he 
was  elected  mayor  of  Little  Rock  and  served  until  1981.  Later  on, 
in  1984,  then  Governor,  now  President,  Clinton  appointed  him  chief 
justice  of  the  Arkansas  Supreme  Court,  where  he  served  with  con- 
siderable distinction  and  rfespect. 

He  has  been  voted  one  of  the  best  lawyers  in  America.  Webb 
Hubbell  has  been  voted  one  of  the  best  lawyers  in  America  for  4 
years  running  now.  He  has  been  active  civically  as  well  as  haying 
been  mayor.  He  has  been  very  active  in  the  Boys  Club.  He  is  a 
member  of  the  University  of  Arkansas  Medical  Sciences  Founda- 
tion. 
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Of  course,  I  must  confess  to  you  that  I  have  known  his  father- 
in-law  and  his  mother-in-law  better  than  I  know  him.  His  father- 
in-law  is  a  good  supporter,  a  pilot.  He  used  to  fly  me  around  in  my 
campaigns,  and  I  think  I  knew  him  for  some  tim.e  before  I  realized 
Webb  was  his  son-in-law.  But  be  that  as  it  may,  then  I  got  to  know 
Webb. 

I  want  to  just  make  a  couple  of  observations,  Mr.  Chairman,  in 
regard  to  the  flap  surrounding  this  nomination.  Webb  Hubbell  has 
been  one  of  the  most  outstanding  citizens  not  just  of  Little  Rock, 
but  of  the  State  of  Arkansas.  He  is  extremely  well  known,  as  you 
might  guess,  having  served  as  mayor  of  Little  Rock.  Not  only  have 
I  never  heard  anybody  attribute  a  racist  remark  to  him;  I  have 
never  heard  anybody  say  a  disparaging  word  about  him. 

Now,  maybe  that  is  because  he  is  shy  and  reticent,  but  I  prefer 
to  think  it  is  because  he  is  an  outstanding  man  and  a  fine  citizen. 
You  would  have  to  go  a  long  way  in  my  State  to  find  anybody  who 
commands  more  respect  both  professionally  and  as  a  person  than 
Webb  Hubbell. 

So,  Mr.  Chairman,  his  career  has  been  exemplary  from  a  profes- 
sional standpoint  and  a  personal  standpoint,  and  finally  I  would 
like  to  say  that  he  is  the  best  friend — and  I  think  this  is  probably 
true;  I  see  it  printed  in  the  papers  all  the  time  and  I  think  it  is 
probably  true.  He  is  considered  to  be  the  best  friend  of  both  Bill 
and  Hillary  Clinton,  two  people  whom  I  can  tell  you — in  my  22- 
year  public  career,  I  have  never  known  two  people  as  consum- 
mately dedicated  to  racial  justice  as  are  Bill  and  Hillary  Clinton. 

I  can  tell  you  Bill  Clinton  would  not  have  nominated  Webb  Hub- 
bell, in  all  of  the  years  of  the  close  relationship  they  have  had,  if 
he  had  ever  heard  a  racist  remark  or  heard  anything  that  bordered 
on  bigotry  or  racial  prejudice.  As  a  matter  of  fact,  I  am  going  from 
here,  Mr.  Chairman,  over  to  the  Environment  and  Public  Works 
Committee  to  introduce  Rodney  Slater  as  the  new  Federal  Highway 
Administrator.  Rodney  Slater  is  a  very  prominent  black  man  in  our 
State. 

The  Chairman.  There  are  a  lot  of  Arkansas  people  being  intro- 
duced these  days. 

Senator  Bumpers.  Not  nearly  enough.  [Laughter.] 

As  I  said  the  other  day,  I  am  an  unabashed  Arkansan  and  I 
would  like  to  see  Arkansans  fill  every  one  of  these  jobs  around 
here.  We  would  all  be  a  lot  better  off.  But  it  is  an  honor  and  a 
pleasure  for  me  to  be  here  to  say  these 

Senator  Cohen.  Mr.  Chairman,  could  we  register  a  mild  protest 
against  that  statement? 

Senator  Bumpers.  Mr.  Chairman,  would  you  try  to  control  the 
members?  [Laughter.] 

I  just  want  to  say  it  really  is  a  genuine  respect,  and  1  appreciate 
the  attention  of  the  members  and  the  invitation  to  come  here  and 
say  these  things  about  this  nominee. 

The  Chairman.  Well,  Senator,  1  know  you  do  have  other  duties 
and  other  folks  to  introduce  and  you  may  not  be  able  to  stay.  But 
before  you  leave,  let  me  just  suggest  that  I  am  happy  that  you  set 
the  record  straight  on  Mr.  Hubbell's  football  career.  All  this  time, 
I  thought  he  was  a  flankerback.  I  was  worried.  I  doubt  whether 
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you  would  find  many  folks  wearing  Texas  uniforms  that  had  nice 
things  to  say  about  him. 

The  last  point  I  would  make  is  you  are  always  loyal  to  your  good 
friend,  David  Pryor.  I  assume  the  reason  why  you  want  the  world 
to  know  that  Webb  Hubbell  is  the  best  friend  of  the  President  of 
the  United  States  is  so  all  of  us  stop  going  to  you  and  David  for 
favors,  but  I  understand  that.  I  appreciate  your  setting  it  straight. 

[The  prepared  statement  of  Senator  Bumpers  follows:] 

Prepared  Statement  of  Senator  Dale  Bumpers 

Mr.  Chairman,  Senatx)r  Hatch,  members  of  the  Committee,  I  am  happy  and  proud 
to  be  here  today  to  introduce  Webb  Hubbell  to  you  as  you  commence  hearings  on 
his  confirmation  as  an  Associate  Attorney  Genereil  of  the  United  States.  I  have 
known  Webb  for  many  years  and  I  can  assure  you  that  his  intellect,  his  broad  expe- 
rience and  his  dedication  to  public  service  will  make  him  an  asset  to  the  Depart- 
m.ent  of  Justice. 

Webb  first  gained  the  admiration  of  Arkansans  as  a  lineman  for  the  University 
of  Arkansas  Razorbacks  in  the  late  sixties.  He  was  a  big,  strong  terror  on  the  field, 
with  a  reputation  for  plajdng  with  injury  and  pain.  His  prowess  on  the  gridiron 
gained  the  attention  of  the  Chicago  Bears,  who  drafted  him  in  1970.  That  must  have 
been  tempting  to  a  young  fellow  who  had  never  lived  outside  the  South,  but  Webb 
had  other  plans.  He  earned  his  degree  that  year — a  B.S.  in  Electrical  Engineering, 
on  time,  despite  the  demands  of  the  athletic  field,  and  entered  the  University  of  Ar- 
kansas law  school  the  following  fall. 

Aft^er  graduating  from  the  law  school  in  1973,  he  joined  the  Rose  Law  firm  in  Lit- 
tle Rock,  where  he  began  to  distinguish  himself  from  the  start.  In  fact,  by  1977  he 
had  been  made  a  partner.  Webb  left  the  Rose  firm  temporarily  a  couple  of  times. 
He  served  as  Mayor  of  Little  Rock  from  1979  to  1981.  In  1984  he  was  appointed 
to  the  Arkansas  Supreme  Court — as  Chief  Justice.  The  man  who  appointed  him, 
now  sits  in  the  White  House;  the  President  has  not  made  this  nomination  lightly. 
He  knows  what  Webb  Hubbell  will  bring  to  the  job. 

Afler  his  time  on  the  Supreme  Court,  Webb  returned  to  the  law  firm,  where  his 
success  continued.  In  1987,  he  became  managing  partner  of  the  Rose  Firm.  He  held 
that  position  until  he  resigned  early  this  year  to  go  to  work  in  the  Department  of 
Justice,  where  he  has  worked  around  the  clock  for  the  last  few  months  putting  in 
place  new  leadership  and  coping  successfully  with  the  difficulties  of  the  transition. 

Webb  has  been  a  very  successful  attorney,  listed  in  "Best  Lawyers  in  America" 
for  the  last  four  years  running.  He  has  served  on  boards  and  commissions  ranging 
from  the  Arkansas  Arts  Center  to  the  University  of  Arkansas  Medical  Sciences 
Foundation  to  the  Little  Rock  Boys  Club.  He  has  a  beautiful  family — his  wife 
Suzanna  and  their  children  Walter,  Rebecca,  Caroline  and  Kelley  are  here  today. 
I'm  sure  they  are  very  proud  of  him. 

For  his  entire  adult  life,  Webb  Hubbell  has  been  a  well-known  success  as  an  attor- 
ney and  public  servant  in  Arkansas.  I  know  he  will  continue  that  success  at  the  De- 
partment of  Justice.  He  is  superbly  qualified  for  the  job  in  experience  and  tempera- 
ment. I  urge  you  to  recommend  his  confirmation.  Thank  you. 

The  Chairman.  Senator  Pryor. 

STATEMENT  OF  HON.  DAVID  PRYOR,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ARKANSAS 

Senator  Pryor.  Mr.  Chairman  and  members  of  the  committee, 
thank  you  very  much  for  allowing  me  to  participate  in  this  hearing 
this  morning.  When  we  sat  down  just  a  few  moments  ago  before 
this  distinguished  body,  Mr.  Hubbell  leaned  over  to  me  and  said, 
'Tou  know,  offensive  lineman  don't  often  get  this  kind  of  atten- 
tion." Mr.  Chairman,  it  is  a  real  honor  for  me  to  come  before  this 
committee  to  give  my  unqualified  support  to  the  nomination  of  Mr. 
Webster  Lee  Hubbell  to  be  Associate  Attorney  General  of  the  Unit- 
ed States. 

I  think  that  Mr.  Hubbell  is  uniquely  qualified,  Mr.  Chairman. 
His  professional  background  makes  him  especially  qualified  for  this 
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particular  position.  His  breadth  of  experience  has  provided  excel- 
lent training  for  the  rigors  of  this  post.  I  think  it  could  be  said  that 
our  President  has  chosen  a  big  man  for  a  big  job.  I  would  like  to 
add,  Mr.  Chairman,  that  I  think  that  he  has  chosen  a  good  man 
for  a  big  job. 

I  remember  from  the  olden  days — and  I  may  be  the  only  one  who 
remembers  this — an  advertisement  that  used  to  appear  in  the  mag- 
azines. I  think  it  was  for  an  oil  filter;  I  am  not  sure  which  one.  It 
had  this  kind  of  a  big  fellow  and  he  had  a  red  and  white  striped 
shirt  and  big,  gnarly  hands.  I  think  it  was  advertising  oil  filters  or 
piston  rings  or  something.  Regardless,  the  caption  was,  "Tough  But 
Oh  So  Gentle." 

I  think  that  I  might  describe  our  friend,  Webb  Hubbell,  as  being 
tough,  but  oh  so  gentle.  He  is  that  type  of  individual  who  has  in- 
spired people,  who  has  worked  with  people,  who  has  led  people, 
and  who,  as  Senator  Bumpers  has  just  so  eloquently  stated,  is  truly 
one  of  the  really  great  people  of  the  State  of  Arkansas.  He  has  been 
a  leader  in  our  State,  he  has  been  a  leader  in  the  bar,  and  he  has 
been  a  leader  in  the  community  in  every  endeavor  and  in  every 
field.  I  think  anyone  who  looks  at  this  record  of  distinguished  serv- 
ice of  Webb  Hubbell  will  agree  that  he  has  the  talent,  he  has  the 
experience  for  this  job,  and,  Mr.  Chairman  and  my  colleagues,  he 
has  the  commitment. 

Finally,  Senator  Bumpers  has  stated  the  other  qualifications  of 
this  fine  individual.  I  think  that  I  would  describe  him  as  shy,  very 
shy.  He  is  quiet,  he  is  thoughtful.  He  is  also  tough  and  he  is  fair 
and  he  is  decisive.  It  is  a  real  honor  for  me,  Mr.  Chairman,  to  give 
niy  unqualified  support  for  this  fine  man  and  I  am  proud  to  sit  at 
his  side  this  morning.  I  thank  you  and  I  thank  the  committee. 

The  Chairman.  Congressman  Dickey,  welcome,  and  we  invite 
any  comment  you  would  like  to  make. 

STATEMENT  OF  HON.  JAY  DICKEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ARKANSAS 

Mr.  Dickey.  It  is  a  pleasure  for  me  to  be  here  and  I  want  you 
to  know  I  am  Congressman  from  outside  his  district.  I  am  in  the 
Fourth  District  of  Arkansas,  but  I  am  also  one  of  those  strange 
breeds.  I  am  a  Republican,  and  what  I  want  to  tell  you  about  in 
this  respect  is  that  Webb  Hubbell's  qualifications  and  his  goodness 
cross  all  lines.  It  is  bipartisan.  It  just  mandates  a  bipartisan  con- 
sideration, and  I  am  just  privileged  to  be  here  to  support  his  can- 
didacy. He  will  not  fail  us  in  his  duties  as  Associate  Attorney  Gen- 
eral. Thank  you  for  the  time,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  I  thank  all  of  you  gentle- 
men. Obviously,  you  are  welcome  to  stay,  but  I  know  you  all  have 
other  duties.  Thank  you  very  much  for  coming. 

Senator  Bumpers.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Mr.  Hubbell,  would  you  stand  and  be  sworn?  Do 
you  swear  the  testimony  you  are  about  to  give  will  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Hubbell.  I  do.  Senator. 

The  Chairman.  Would  you  be  kind  enough  to  introduce  your 
family  to  us  before  we  begin? 
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TESTIMONY  OF  WEBSTER  L.  HUBBELL,  TO  BE  ASSOCIATE 
ATTORNEY  GENERAL,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  HUBBELL.  First,  my  wife,  Suzanna. 

The  Chairman.  Welcome,  Suzanna. 

Mr.  HUBBELL.  My  first  wife.  [Laughter.] 

My  daughter,  Caroline;  my  son,  Walter;  my  daughter,  Kelley. 

The  Chairman.  Hi,  Kelley. 

Mr.  HuBBELL.  Not  with  us  is  my  other  daughter,  Rebecca,  who 
is  taking  a  final  today,  unfortunately;  Mr.  Terry  Collins;  my  cous- 
ins, Art  and  Ruth  McKee;  and  my  good  friend,  Joanne  Hearst,  from 
St.  Louis. 

The  Chairman.  Well,  welcome,  all,  and  I  hope  you  will  enjoy  this 
proceeding,  although  anyone  who  enjoys  a  Senate  committee  hear- 
ing probably  has  some  other  things  to  consider.  But  having  said 
that,  Mr.  Hubbell,  we  invite  you  to  make  an  opening  statement. 

Mr.  HUBBELL.  Thank  you,  Mr.  Chairman  and  members  of  the 
committee.  I  am  very  honored  to  be  before  you  today  and  have  ap- 
preciated the  opportunity  to  visit  with  most  all  of  you  over  the  past 
few  weeks  and,  in  fact,  months.  I  especially  want  to  thank  Senator 
Bumpers,  Senator  Pryor,  and  Congressman  Dickey  for  their  gener- 
ous introductions,  and  my  family  and  my  friends  for  being  here 
with  me  today. 

It  is  an  honor  and  a  privilege  to  have  been  selected  by  Attorney 
General  Reno  and  nominated  by  President  Clinton  to  serve  as  the 
Associate  Attorney  General.  Wtien  I  was  a  boy  growing  up  in  the 
States  of  Arkansas,  Tennessee,  and  Alabama,  the  Justice  Depart- 
ment brought  change  for  the  better  to  my  part  of  the  country.  The 
lawyers  were  the  best  and  the  brightest.  They  acted  with  courage 
and  conviction  in  the  face  of  adversity.  It  is  a  rare  opportunity  to 
be  given  a  chance  to  work  for  an  institution  that  I  know  from  my 
own  personal  experience  can  be  a  force  for  significant  change  and 
progressive  change. 

I  have  learned  during  the  past  few  months  that  the  Department 
of  Justice  still  represents  the  best  and  the  brightest,  and  that  it 
stands  ready  to  be  reinvigorated  and  redirected  by  Attorney  Gen- 
eral Reno.  And  if  confirmed  by  the  Senate,  it  will  be  the  highest 
honor  in  my  professional  life  to  be  a  part  of  the  Janet  Reno  Justice 
Department  and  the  Clinton  administration. 

Senators,  in  the  words  of  Micah,  we  should  always  do  justice, 
have  mercy,  and  walk  humbly.  And  as  the  Senators  have  noted,  it 
is  very  difficult  for  me  to  talk  about  myself,  but  for  you  to  evaluate 
me,  I  want  to  give  you  a  little  bit  of  my  background. 

As  a  civil  trial  lawyer  for  20  years,  I  have  tried  to  use  the  law 
to  do  what  is  right  for  my  client,  whether  that  client  be  a  large  cor- 
poration, the  Audubon  Society,  or  one  individual  in  a  family  dis- 
pute. I  know  firsthand  that  the  cost  of  litigation  has  gotten  out  of 
hand,  and  I  have  had  to  tell  clients,  you  simply  can't  afford  to  go 
to  court,  and  I  have  seen  their  despair.  Senators,  we  must  have  a 
civil  justice  system  that  works  and  allows  all  our  citizens,  regard- 
less of  their  financial  means,  access  to  our  system  of  justice. 

As  Chief  Justice  of  the  Arkansas  Supreme  Court,  I  have  learned 
from  the  other  side  of  the  bench  about  the  need  for  judges  who  are 
fair,  have  the  appropriate  judicial  temperament,  and  have  the  req- 
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uisite  experience  and  qualifications  to  serve  as  judges    I  hope  to 
bring  my  experience  and  insight  to  the  Justice  Department 

1  have  served  as  the  chairman  of  the  Arkansas  Bar  Association's 
committee  on  Ethics  for  many  years,  and  served  on  the  Arkansas 
bthics  Commission,  created  by  then  Governor  CHnton  to  draft  an 
fx.u  ^^  1^  lobbying  disclosure  statute  because  there  was  none 
When  the  legislature  failed  to  enact  this  legislation,  the  Governor 
asked  me  to  help  in  the  effort  to  pass  similar  legislation  through 
the  initiative  process,  and  I  am  especially  proud  of  having  been  in- 
volved in  that  effort. 

I  believe  that  our  public  servants  should  have  a  heightened  ethi- 
cal obligation  to  the  people  they  serve.  Those  who  have  the  privi- 
lege of  serving  in  the  Justice  Department  should  have  the  same 
heightened  obligation  to  the  American  people  to  work  for  the  cause 
ot  justice  in  an  independent  manner,  free  from  political  inter- 
ference or  abuse. 

As  mayor  of  Little  Rock  and  as  a  member  of  Little  Rock's  City 
Z^u  f  Directors,  I  have  worked  with  others  to  open  up  the  doors 
which  had  been  previously  closed  to  both  women  and  minorities 
and  on  boards  and  commissions  and  in  city  management  positions' 
I  am  very  proud  of  the  small  role  I  may  have  played  in  bringing 
into  city  government  Mahlon  Martin,  Susan  Fleming  and  James 
Kogers. 

But  Senators  I  would  like  to  speak  to  you  a  moment  about  the 
Country  Club  of  Little  Rock  because  it  has  become  an  issue  For 
years,  I  worked  within  the  club  and  with  the  African-Americans  in 
my  community  to  bring  about  diversity  in  the  club's  membership 
1  believe  we  have  made  progress.  As  I  have  told  the  committee  in 
my  response  to  your  questionnaire,  I  would  have  resigned  imme- 
diately from  the  club  if  I  believed  that  an  application  would  have 
been  rejected  on  the  basis  of  race. 

But  several  of  you  have  asked  whether  I  intend  to  remain  a 
member  of  the  club.  I  have  not  discussed  this  publicly  before  now 
because  I  wanted  each  of  you  to  have  an  opportunity  to  judge  my 
efforts  in  the  past  without  consideration  of  my  future  plani,  and 
1  hope  that  I  have  satisfied  you.  And,  Senator  Biden,  I  appreciate 
your  comments.  ^^ 

However,  I  have  come  to  realize  that  there  remains  in  the  minds 
ot  some  people  the  perception  that  my  continued  membership  in 

ft^  .t;  /^^^''^l-^''"'^  ^^?^  ^^  sensitivity.  I  think  it  is  important 
that  that  perception  not  distract  from  the  job  that  I  hope  you  will 

fro^r (^CuX^'^cfu'boTllSfRoc'k'''™  ^^^'^^-^  "''  ■"™''^^^^"' 
One  of  the  gratifying  things  about  this  entire  process,  and  I  know 
some  people  think  it  is  difficult,  is  that  I  have  been  reminded  of 
the  wonderful  people  who  have  touched  my  life  over  the  past  few 
years.  The  letters  this  committee  and  I  have  received  in  support  of 
my  nomination  have  strengthened  my  resolve  and  warmed  my 
heart.  These  individuals  and  many  others  have  been  so  generous 
and  supportive  in  the  past  few  weeks;  they  will  never  know  how 
gratetul  1  am. 

I  only  hope  that  if  I  am  confirmed,  I  will  make  them  proud  of 
me,  proud  of  a  Justice  Department  which  will  continue  to  open  the 
doors  through  vigorous  enforcement  of  the  civil  rights  laws    a  De- 
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partment  which  will  do  all  that  it  can  to  protect  the  environment 
by  the  enforcement  of  its  laws,  a  Department  which  will  reinvigo- 
rate  antitrust  enforcement  to  promote  competition  and  protect  con- 
sumers, and  a  Department,  with  Janet  Reno  and  Phil  Heymann  at 
the  helm,  which  will  make  major  strides  in  making  our  commu- 
nities and  children  safe. 

Senators,  as  a  trial  lawyer  and  a  member  of  the  Arkansas  Su- 
preme Court,  I  have  loved  the  law.  When  I  undertook  public  serv- 
ice, I  still  practiced  law.  I  now  face  the  exciting,  challenging  oppor- 
tunity to  merge  my  love  of  the  law  with  public  service. 

Attorney  General  Reno  has  said  to  me  and  others  who  work  with 
her,  and  she  has  said  publicly  that  there  is  one  threshold  question 
at  the  Justice  Department:  What  is  the  right  thing  to  do?  If  con- 
firmed by  the  Senate,  I  can  think  of  no  greater  honor  than  to  be 
able  to  work  beside  Janet  Reno  to  try  to  do  the  right  thing  for  our 
citizens  and  the  causes  of  justice  and  equality. 

Thank  you. 

The  Chairman.  Thank  you,  Mr.  Hubbell.  I  respect  your  decision 
to  withdraw  from  the  club,  but  I  hope  it  will  not  result  in  a  diminu- 
tion of  efforts  on  the  part  of  other  members  to  have  such  a  promi- 
nent, in  terms  of  its  exposure,  institution  in  your  largest  city  stop 
their  efforts  to  continue  to  integrate  the  club  even  further. 

I  hope  that  no  one  feels  that — again,  I  respect  your  decision,  but 
speaking  for  me  only — and  as  chairperson  of  this  committee,  I  can- 
not speak  for  the  committee;  I  am  just  speaking  for  me  in  my  indi- 
vidual capacity  as  a  Senator.  It  was  not  from  my  position  necessary 
for  you  to  do  that.  I  respect  it.  I  am  not  going  to  second-guess  your 
judgment  in  doing  it,  but  I  hope  you  will  encourage  your  friends 
who  are  still  there  to  continue  what  you  had  underway. 

Let  me,  if  I  may  now,  move  on  to  some  of  the  substantive  issues 
that  you  are  going  to  have  to  be  dealing  with,  and  one  of  the  things 
that  I  would  like  to  talk  about  with  you,  Mr.  Hubbell,  is  the  ques- 
tions relating  to  the  role  of  the  Associate  Attorney  General.  I  mean, 
I  want  to  get  the  sort  of  lines  of  authority  more  clearly  established 
in  my  mind. 

What  substantive  areas  will  you  oversee  within  the  Department? 

Mr.  Hubbell.  Senator,  I  will  be  overseeing  the  Civil  Division, 
the  Antitrust  Division,  the  Civil  Rights  Division,  the  Environ- 
mental Division,  the  INS;  in  addition,  the  Office  of  Legislative  Af- 
fairs and  the  Office  of  Legal  Counsel.  Mr.  Heymann  and  I  will  have 
dual  supervision  authority  over  the  Office  of  Policy  and  Develop- 
ment and  the  Office  of  Public  Affairs.  We  will  obviously  be  working 
with  the  Attorney  General  and  Mr.  Heymann  and  the  assistant  at- 
torney generals  in  many  areas.  There  is  a  lot  of  crossing  over,  but 
those  are  the  primary  areas  that  I  will  be  supervising. 

The  Chairman.  Will  the  assistant,  as  opposed  to  Associate — as- 
sistant attorneys  general  beneath  the  Associate  Attorney  General 
in  the  organization  chart  report  directly  to  you  or  will  they  advise 
the  Attorney  General  directly? 

Mr.  Hubbell.  Well,  Senator,  obviously,  Janet  Reno,  the  Attorney 
General,  is  a  very  hands-on  person.  She  has  a  very  open  door  and 
she  will  be — anyone  is  free  to  go  directly  to  her  anytime,  anybody 
in  the  entire  Justice  Department.  But  on  the  day-to-day  activities, 
they  will  go  through  me. 
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whii  «^^  u"!  '^'}^  responsibility  for  decisions  be  delegated 

when  an  issue  is  substantively  mixed;  that  is,  for  example  a  crimi 
nal  civil  rights  violation?  Will  you  or  will  the  Deputy  Attorney  S?n- 
tha    iZV^"  responsibility  for  advising  the  Attorney  Geneml  on 
that  matter,  or  is  there  no  clear  line*? 

h.T.^^^f^'-''-  ^^^^t«^'  ^t  this  time  there  is  no  clear  line.  I  have 
had   the  pleasure  of  meeting  and   beginning  to  work  with  Phil 

^cZflT''  '^  '^"  ^^'^  ^^  ^"^^«  ^d  ^^  ^««k  forward  to  working 
together  very,  very  closely,  and  so  there  are  no  clear  lines  but  wf 
will  obviously  be  consulting  with  each  other  on  those  ?ypes  of  Ts^ 

The  Chairman.  Well,  one  of  the  things  as  this  administration 
progresses  that  makes  life  easier  for  us  in  dealing  wrththfAttor 
ney  General-and  some  of  us  have  been  here  for  I  lot  of  Attorneys 
General  more  than  Presidents-is  to  be  able  to  know  who  has 
what  authority  within  the  Department  to  make  life  quTte  franklv 
easier  for  the  Attorney  General  in  terms  of  oversigk^  proceS' 
having  folks  coming  up  here  to  testify  pioteeaings, 

o  y?,^^^u^^Sf  l^^^s,  some  of  which  are  necessarily  muted   become 

^ofes'sor'Sev^r^^^^  "'  '  ^''  ''''  ^^^'"^^  ^^°"^  my';iiscussions  w"h 
rl?l.!wK  "^y^^^^'  yo^  are  going  to  assume  some  collegiality  here 

'CrcorrTctTn^ti^It^^^^^    '^^^^^^^^  ^^  overlapping  ju?isdic^tions^ 

Mr.  HUBBELL.  You  are  correct,  Senator 

fll^l^^f^'^'^-  Yi^'  ^'  ^^^^  ^^^^^«P'  it  i«  useful  for  us  to  know 
that  and  for  our  staffs  to  know  that  so  we  can-Kiuite  franklv  I 
think  It  can  make  life  easier  for  you  all,  rather  uSn  have  redun 

m?tSrIXc^^;fgS''"  ^'  ''^  "^^^^  '""''-'^^  CommiultZ 

hZy.  "^""'l^/'  i^dfPendent  counsel.  The  Attorney  General  has 

npnlnt'^'^^^^^7^'^.^^  ^^l  ^^^^  th^t  there  should  be  an  inde- 
pendent counsel  and  it  should  not  cover  the  Confess  Phil 
Heymann  estified  yesterday  that  that  was  his  view.  L^your  view 
the  same?  If  not,  how  does  it  differ? 

Mr.  HuBBELL.  Senator,  my  view  is  the  same  as  the  Attomev 
General  and  Professor  Heymann  attorney 

velterdavTh^^i  J^«^' .  ^^^/^  the  things  we  discussed  at  length 
yesterday,   the   distinguished   Senator  from   Pennsylvania  and   to 
some  extent  the  distinguished  Senator  from  Maine  and       was  the 
appropriateness  of  contacts  between  Members  of  Congress  Tnd  the 
notwfthi?'^^"'"'"^'-  ^"^  fi-^t  ^an^e  to  the  attention  of  a  lot  of  us 
^nlZt       -^^^A  ^^-^u  ^^tstanding  record,  but  some  of  us  didn't  be 
o?  hfs  tr^r^'/'^'^Kf'  ^Tu^"'^^  Congressman  Ford  and  the  location 
re?pLVrn^The"n?ws.^''  '^  "^^  '^^^'  ^^^  ^'''^  ^  ^''  ^h-^— 
It  has  been  widely  reported  that  you  set  up  a  meeting  between 
members  of  the  Congressional  Black  Caucus  and  t  wSng  AUor 
ney  General  Stuart  Gerson,  who  is  no  longer  with  the  Department 

betwt'en'aCn^f '"?r^  ^''^  ^^^^^^^^^  "^^^^^  the  d'st?nTon 
cial  abont^.?.  r  ^''''^!,''  contacting  Justice  Department  offi- 
cial, about  a  specific  case  and  a  Member  contacting  Department  of- 
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Professor  Heymann  agreed  that  the  Department  would  develop, 
and  should  develop,  a  written  policy  on  this  question.  Will  you  sup- 
port Professor  Heymann's  efforts  to  develop  a  formal  departmental 
policy  regarding  congressional  inquiries,  or  do  you  think  it  is  nec- 
essary? 

Mr.  HuBBELL.  Senator,  I  was  made  aware  last  evening  that  Pro- 
fessor Heymann  had  said  he  would  commit  and  give  this  committee 
and  the  other  Members  of  Congress  written  policies,  and  I  believe 
it  is  a  good  idea.  Obviously,  there  are  times  that  Members  of  Con- 
gress need  and  should  talk  to  the  Department  of  Justice  about  pol- 
icy, and  in  those  instances  we  want  you  to  be  clear  on  those  guide- 
lines and  we  will  commit  to  give  those  to  you  in  writing. 

The  Chairman.  After  Congressman  Ford  was  acquitted  of  all 
charges,  former  Acting  Attorney  General  Stuart  Gerson  wrote  an 
op  ed  piece  in  the  Wall  Street  Journal  in  which  he  described  the 
rationale  for  his  decision  to  direct  the  Justice  Department  to  re- 
verse its  position  on  a  motion  to  strike  the  jury.  Mr.  Gerson  wrote, 
"The  decisions  I  made  in  this  case,"  referring  to  the  Ford  case, 
"were  mine  alone  without  any  attempt  by  purported  agents  of  the 
White  House,  including  its  nominee  Webster  Hubbell,  directly  or 
indirectly  to  exert  influence."  It  sounds  like  a  question  that  need 
not  be  asked,  but  for  the  record  is  that  accurate? 

Mr.  Hubbell.  For  the  record.  Senator,  it  is  completely  accurate. 

The  Chairman.  Mr.  Gerson  was  appointed  by  former  President 
Bush  and  he  was  serving  in  the  Department  at  the  time  of  the 
meeting  with  the  Congressional  Black  Caucus  because  President 
Clinton  had  not  yet  appointed  his  own  Attorney  General.  In  short, 
this  Bush  appointee  took  full  responsibility  for  the  decision  in  the 
Ford  case.  Once  again,  for  the  record,  was  Mr.  Gerson  correct  when 
he  wrote  that  you  did  not  attempt  to  influence  the  decision  in  any 
way? 

Mr.  Hubbell.  Senator,  he  is  correct. 

The  Chairman.  Do  you  have  anything  you  would  like  to  add  to 
shed  light  on  any  of  these  facts? 

Mr.  Hubbell.  Senator,  for  those  of  you  who  may  know  Attorney 
General  Gerson,  you  know  that  he  is  a  man  of  strong  conviction 
and  that  this  was  his  decision.  He  certainly  talked  to  me  about  it, 
but  he  made  the  decision,  as  he  talked  to  many  others  about  the 
possibility  of  having  to  change,  or  request  a  change,  along  with  the 
attorneys  for  Congressman  Ford. 

The  Chairman.  Another  area  that  is  offered  as  a  strength  and 
suggested  by  some  as  a  possible  weakness  of  your  appointment  is 
your  close  personal  relationship  with  the  First  Lady  and  the  Presi- 
dent of  the  United  States.  Some  have  suggested  that  that  goes  to 
your  ability  to  be  independent  of  the  White  House  and  the  unique 
position  the  Justice  Department  holds  in  being  required  to  have  an 
additional  bit  of  independence  relative  to  other  Cabinet  positions. 

Mr.  Hubbell,  as  I  said,  I  know  that  you  are  a  longtime  friend  and 
colleague  of  both  the  President  and  the  First  Lady,  and  you  are  a 
person  in  whom  they  obviously  place  enormous  trust,  since  they 
asked  you  to  act  as  the  liaison  between  the  White  House  and  the 
Justice  Department  during  the  days  prior  to  the  Attorney  General's 
confirmation. 
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Press  reports  suggest  that  you  have  continued  this  role,  at  least 
informally,  on  critical  matters  such  as  the  Waco  incident  Will  you 
continue  to  play  the  liaison  role  between  the  White  House  and  the 
Department  of  Justice  if  you  are  confirmed  for  this  position? 

Mr.  HUBBELL.  Senator,  the  communications  between  the  White 
House,  and  that  being  various  members  of  the  White  House  and 
the  Justice  Department  need  to  have  strong  and  very  clear  lines 
Professor  Heymann  and  the  Attorney  General  and  I  have  discussed 
that  Communications  from  individuals  from  the  White  House  to 
the  Department  of  Justice  will  go  through  White  House  counsel 
and  similarly  communications  back  to  the  White  House  will  go 
through  Attorney  General  Reno,  Professor  Heymann,  or  myself  so 
that  we  know  what  those  communications  are.  We  will  certainly  be 
consulting  with  White  House  counsel  and  try  to  make  clear  that 
there  is  no  attempt  to  politicize  in  any  way  the  Justice  Depart- 
ment. ^ 

The  Chairman.  You  are  going  to  oversee  the  Office  of  Leeal 
Counsel,  is  that  correct? 

Mr.  HuBBELL.  That  is  correct.  Senator. 

The  Chairman.  Assume  for  a  moment  that  you  received  a  call 
from  someone  in  the  White  House  asserting  that  an  opinion  about 
to  be  issued  by  the  Justice  Department's  Office  of  Legal  Counsel 
was  in  conflict  with  one  of  the  President's  priorities.  How  would 
you  proceed? 

Mr.  HuBBELL.  First  of  all.  Senator,  if  that  call  came  from  anyone 
firt^f  TT^"  ^^^^®  ^^^^^  counsel,  I  would  refer  that  person  back  to 
White  House  counsel.  That  is  the  policy,  as  I  understand  it,  that 
we  are  working  out  with  White  House  counsel.  But  I  would  also 
say  that  that  person  should  not  make  that  call. 

The  Chairman.  Will  OLC  opinions  in  the  Reno  Justice  Depart- 
ment be  made  directly  to  the  Attorney  General  or  to  you  in  the 
first  instance? 

Mr.  HUBBELL.  Senator,  that  has  not  been  discussed  yet  with  the 
nominee  for  OLC  or  the  Attorney  General,  but  I  am  assuming  that 
they  will  go  to  both  the  Attorney  General  and  myself. 

The  Chairiv^.  If  you  are  overseeing  the  Department,  it  would 

iv^^Tx°^  ^^^^  ^^^  ^^^^  ^ot  ^o  SO  to  you,  it  seems  to  me. 

Mr.  HuBBELL.  That  is  correct,  Senator. 

The  Chairman.  I  mean,  I  don't  know  how  you  could  oversee  the 
Department  and  not  have  access,  at  least  contemporaneous  with 
the  Attorney  General  knowing  whatever  the  recommendation  is 

Mr.  HuBBELL.  That  is  correct. 

The  Chairman.  Let  me  move  on  before  my  time  is  up.  Well  actu- 
al y,  why  don't  I  yield  the  remainder  of  my  time  and  yield  to  mv 
colleague.  I  will  have  time  to  come  back. 

Senator  Hatch. 

Senator  Hatch.  Well,  thank  you,  Senator  Biden.  Mr.  Hubbell  I 
have  to  tell  you  that  Stuart  Gerson  called  me  about  the  Little  Rock 
problems,  and  his  discussion  with  me  paralleled  what  you  have 
said  here  today.  I  happen  to  think  he  did  a  very  good  job  both  be- 
fore this  administration  took  over  and  aff:erwards,  and  he  is  a  per- 
son of  very  strong  feelings  and  very  high  ethical  and  legal  char- 
acter, bo  that  has  never  been  a  problem  to  me. 
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There  has  been,  however,  some  press  speculation  that  the  CHn- 
ton  administration  will  try  to  "clean  out"  some  of  the  career  law- 
yers that  the  Reagan  and  Bush  administrations  hired  for  certain 
offices  in  the  Department,  including  the  Office  of  Legal  Counsel, 
the  Office  of  Policy  Development  and,  of  course,  the  Office  of  Legis- 
lative Affairs.  In  fact,  someone  that  President  Clinton  has  nomi- 
nated as  Assistant  Attorney  General  is  on  record  as  saying  that  the 
Justice  Department  needs  to  be  cleaned  out  "not  with  a  broom,  but 
with  a  pitchfork." 

Can  you  assure  me  that  the  Clinton  administration  will  not  po- 
liticize the  Department  by  retaliating  against  career  lawyers  sim- 
ply because  they  were  hired  by  preceding  administrations? 

Mr.  HUBBELL.  Senator,  I  can  make  that  assurance  to  you.  We 
have  no  intention  of  clearing  out  the  Justice  Department  of  career 
lawyers. 

Senator  Hatch.  Thank  you.  I  appreciate  that  because  I  think  if 
we  don't  have  that  kind  of  an  understanding,  something  would  be 
wrong. 

What  role  did  you  play  in  the  decision  to  seek  the  resignations 
of  all  of  the  U.S.  attorneys  effective  at  the  end  of  March  of  this 
year? 

Mr.  HuBBELL.  Senator,  I  was  aware  that  representatives  of 
President  Bush  had  notified  the  U.S.  attorneys,  the  political  ap- 
pointed U.S.  attorneys,  to  anticipate  receiving  a  request  for  letters 
of  resignation  immediately  after  the  inauguration.  Obviously, 
events  changed  that,  and  after  the  Attorney  General  and  the  Presi- 
dent had  decided  to  ask  for  letter  of  resignation,  I  was  asked  to 
gather  together  the  information  on  all  the  offices  so  an  orderly 
transition  from  the  political  appointees  to  career  prosecutors  could 
go  forward. 

Senator  Hatch.  Did  anybody  outside  of  the  Department  of  Jus- 
tice talk  to  you  about  seeking  those  resignations? 
Mr.  HuBBELL.  Outside  of  the  Department  of  Justice? 
Senator  Hatch.  Yes. 
Mr.  HuBBELL.  No,  Senator. 

Senator  Hatch.  Nobody  did.  Did  this  process  then  initiate  with 
the  Attorney  General  herself? 

Mr.  HUBBELL.  Senator,  it  is  my  understanding  that  it  was  a  joint 
decision  of  the  President  and  the  Attorney  General. 

Senator  Hatch.  OK;  did  you  or  the  Attorney  General  ever  con- 
sult with  the  executive  office  of  U.S.  attorneys  in  the  Department 
prior  to  finalizing  the  decision  to  seek  these  resignations  in  this 
manner,  or  was  the  office  merely  informed  of  the  decision? 

Mr.  HUBBELL.  Senator,  we  obviously  consulted  with  the  offices  of 
the  U.S.  attorneys  because  they  are  the  ones  who  provided  us  all 
of  the  information,  and  worked  with  them  in  trying  to  ensure  that 
there  was  an  orderly  transition. 

Senator  Hatch.  I  understand  that  there  are  a  number  of  U.S.  at- 
torneys who  were  given  some  time,  and  certainly  our  one  in  Utah 
was  given  some  time  so  he  could  complete  two  trials,  and  I  appre- 
ciated that.  I  personally  spoke  to  the  Attorney  General  about  my 
concern  for  the  continuity  of  the  U.S.  attorneys  there  as  well  as 
elsewhere,  and  I  am  grateful  for  that  because  I  think  it  did  allow 
some  continuity. 
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But  several  U.S.  attorneys  have  complained  to  me  that  the 
abruptness  of  the  announcement  was  disruptive,  and  it  is  hard  for 
me  to  think  how  anybody  could  think  otherwise,  in  all  honesty.  It 
is  unsettling  when  the  heads  of  U.S.  attorneys'  offices  get  a  letter 
that  sounds  like  they  need  to  clear  their  desks  immediately,  or 
even  on  shorter  notice.  Indeed,  as  you  know,  a  number  of  them  left 
fairly  abruptly.  What  consideration  was  given  to  the  disruption 
that  would  be  caused  by  the  abrupt  request  that  was  made  of 
them? 

Mr.  HuBBELL.  Senator,  as  I  have  said  earlier,  all  of  the  U.S.  at- 
torneys were  notified  in  December  to  expect  to  have  their  resigna- 
tions asked  for  on  January  21.  The  first  contact  was  not  by  letter. 
It  was  by  a  telephone  call  because  the  Attorney  General  did  not 
want  any  U.S.  attorney  to  read  about  the  request  in  the  paper,  so 
each  one  was  called,  I  believe  it  was  either  Monday  or  Tuesday. 
And  then  we  tried,  as  there  were  individual  circumstances  in  the 
particular  office  such  as  a  trial,  to  work  with  that  offiice  to  ensure 
as  least  amount  of  disruption  as  possible. 

Senator  Hatch.  Did  uie  administration  have  permanent  replace- 
ments in  mind  at  the  time  that  they  asked  for  it,  or  were  you  just 
counting  on  having  acting  U.S.  attorneys  from  the  career  employ- 
ees? 

Mr.  HuBBELL.  Senator,  there  are  some  individuals  who  have 
been  recommended  by  the  Senators  in  their  States  who  are  going 
through  the  process  right  now  of  getting  their  paperwork  together 
and,  upon  that  paperwork  being  completed,  would  be  put  in  as  the 
acting  U.S.  attorney.  That  has  not  occurred  yet,  so  in  the  States 
or  in  the  districts  where  an  acting  U.S.  attorney  has  been  ap- 
pointed, they  are  career  prosecutors. 

Senator  Hatch.  All  right.  One  of  the  questions  that  rose  in  my 
mind  was  why  didn't  the  administration  wait  for  successors  to  be 
nominated  and  confirmed  before  disrupting  the  offices  by  leaving 
them  in  the  hands  of  caretakers,  or  even  senior  career  service  peo- 
ple? 

Mr.  HuBBELL.  Senator,  that  decision  was  made  a  long  time  ago, 
but  the  thought  was  that  we  wanted  to  put  in  place  career  prosecu- 
tors, as  there  is — throughout  government  when  there  is  a  transi- 
tion, most  all  political  appointees  are  asked  for  their  resignation, 
and  they  were  in  this  case.  Even  in  the  Justice  Department  over, 
I  think,  90  political  appointees  did  resign  on  January  21  or  shortly 
before  that.  So  it  was  consistent  with  Janet  Reno  wanting  to  put 
her  team  in  place  and  leaving  it  in  the  hands  of  career  prosecutors 
until  that  change  has  occurred.  At  the  current  time,  there  are  still 
35  politically  appointed  U.S.  attorneys  in  place. 

Senator  Hatch.  Well,  see,  one  of  the  problems  that  bothered 
me — and  the  reason  I  am  going  over  this  is,  you  know,  for  both 
past  and  future  reasons.  Here  is  a  Department  that  had  one  Attor- 
ney General-designate  withdraw  during  her  hearings,  another  near 
nominee  withdrew  even  as  her  nomination  was  being  reported  in 
the  press,  and  finally  one  confirmed  Attorney  General.  It  took  even 
longer  for  other  nominations  for  lower-level  positions  in  this  De- 
partment to  be  announced.  In  fact,  as  I  understand  it,  the  Assist- 
ant Attorney  General  in  charge  of  the  Criminal  Division  is  still  not 
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nominated  at  this  point.  Maybe  I  am  wrong,  but  that  is  my  recol- 
lection. 

Yet,  experienced  leaders  in  the  fight  against  crime  were  told  ba- 
sically to  get  out  in  short  order,  and  it  may  very  well  have  been 
within  the  President's  authority.  In  fact,  I  have  said  to  people,  well, 
he  has  a  right  to  do  that.  The  question  is  was  it  well-advised,  and 
I  just  want  people  to  think  about  that  in  the  future  because  I  think 
that  continuity  was  very  important  and  it  was  ill-advised  to  do 
that. 

Do  you  understand  how  that  action  not  only  adversely  affected 
law  enforcement,  but  also  makes  Federal  law  enforcement  look 
highly  politicized? 

Mr.  HUBBELL.  Senator,  again,  as  you  look  at  it,  we  will  certainly 
take  a  look  and  see  what  happened.  We  tried  our  best  to  put  in  ca- 
reer prosecutors,  the  best  person  in  the  office,  and  we  will  evaluate 
now  how  that  process  worked. 

Senator  Hatch.  All  right.  Well,  I  appreciate  that.  I  am  not  trying 
to  blame  you  for  it.  I  am  just  saying  that  it  is  something  that  both- 
ered a  lot  of  us  up  here  on  both  sides  of  the  floor  because  it  is  one 
thing  to  make  an  orderly  transition;  it  is  another  thing  to  just 
throw  people  out,  even  though  most  of  them  are  pretty  dedicated 
people. 

The  Chairman.  Will  the  Senator  yield  for  30  seconds  on  that? 

Senator  Hatch.  Sure,  I  would  be  glad  to. 

The  Chairman.  I  share  the  concern  of  the  Senator  from  Utah, 
and  I  have  made  no  secret  of  that.  But  I  would  note  that  although 
it  wasn't  done  the  same  way.  President  Reagan  had  50  interim  ap- 
pointees, and  so  far  you  all  have  had  44.  At  least  in  my  State  and 
others,  I  have  suggested  that  we  reappoint  the  Republican  U.S.  at- 
torney, and  you  have  agreed  to  do  that,  wisely,  I  believe. 

But  I  think  as  a  general  policy,  I  hope  you  will  go  back  and  take 
a  look  at  it  and,  some  time  within  the  next  year,  report  to  us  as 
to  what  effect  it  had,  if  any,  from  your  perspective. 

Senator  Hatch.  I  think  that  is  a  sound  request.  I  would  like  to 
see  that,  too,  because  I  don't  want  to  see  future  administrations, 
whichever  they  may  be,  just  automatically  stopping  the  work  of  law 
enforcement,  or  at  least  in  the  sense  of  just  automatically  asking 
for  the  resignations  of  all  U.S.  attorneys,  many  of  whom  really  are 
very  dedicated  public  employees.  Nor  am  I  trying  to  pick  on  you  in 
the  process.  I  just  want  to  get  those  points  across  that  that  has 
bothered  a  lot  of  people  up  here. 

Let  me  just  move  on  to  another  aspect.  Nor  am  I  trying  to  say 
the  Reagan  and  Bush  administrations  did  everything  right  either. 
We  all  know  that  there  were  mistakes  there  as  well. 

For  fiscal  year  1993,  Congress  appropriated  most  of  President 
Bush's  $11.2  billion  budget  request  for  the  Department  of  Justice. 
Despite  the  crime  problems  that  our  Nation  faces.  President  Clin- 
ton's first  budget  cuts,  the  number  of  Justice  employees — that  first 
budget  cuts  them  by  close  to  2,000  people.  The  U.S.  attorney's  of- 
fice takes  the  biggest  staff  cut.  Over  450  prosecutors  and  support 
staff  have  been  cut  from  the  budget.  As  well,  the  U.S.  Marshals  Of- 
fice has  been  cut  by  over  100  positions.  Long-term  budget  numbers 
indicate  a  substantial  cut  in  spending  for  prison  construction.  How 
do  you  explain  these  cuts  in  the  President's  budget-cutting  process? 
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Mr.  HUBBELL.  Senator,  as  all  of  you  are  aware,  these  are  very 
difficult  budget  times  and  we  have  in  the  Justice  Department — try- 
ing to  work  within  the  Department  to  ensure  that  it  does  not  affect 
law  enforcement,  and  yet  comply  with  the  need  to  reduce  the  defi- 
cit and  to  cut,  where  necessary,  administrative  and  personnel  cost. 
We  hope,  through  attrition  and  other  innovative  ways,  to  actually 
do  a  better  job,  and  that  is  what  our  goal  is.  We  have  to  look  at 
it,  and  look  at  it  very  hard. 

Senator  Hatch.  Well,  I  appreciate  that,  but  what  it  appears  to 
me  and  to  many  others  is  that  this  administration  is  expecting  a 
lot  fewer  Federal  prosecutions.  I  don't  think  there  is  any  way  that 
that  is  possible,  and  if  we  make  it  so  that  they  can't  do  the  job  of 
law  enforcement  in  this  country  because  there  aren't  enough  people 
there  or  enough  money  behind  them  or  enough  tools  to  be  used, 
then  we  are  all  going  to  be  pretty  sorry  people. 

I  just  mention  it  to  you  to  watch  it  because  this  is  one  area 
where  we  can  ill  afford  cutting  back  too  far.  Many  feel  there  are 
a  lot  of  other  areas,  but  there  are  very  few  in  this  country  that 
meet  the  exigent  and  urgent  needs  of  the  populace  as  much  as 
these  positions  I  have  been  talking  about. 

President  Clinton  promised  to  place  100,000  police  officers  on  our 
Nation's  streets.  His  1994  budget  included  a  so-called  Federal-State 
partnership  program  which  would  authorize  $100  million  for  law 
enforcement  program.s  that  for  the  most  part  are  currently  author- 
ized and  funded  under  the  existing  $900  million  State  and  local 
law  enforcement  block  grant  program. 

Now,  despite  strong  congressional  support  for  this  program,  the 
President's  current  budget  only  funds  half  of  this  program.  Now,  I 
would  like  to  know  why  the  Department  has  chosen  to  duplicate 
existing  programs,  thereby  adding  to  the  bureaucracy,  rather  than 
build  upon  a  proven,  existing  grant  program  which  the  law  enforce- 
ment community  already  supports  and  which  in  many  ways  may 
do  even  a  more  important  job. 

Mr.  HuBBELL.  Senator,  it  is  the  goal  of  Attorney  General  Reno 
and  Phil  Heymann  and  myself  to  take  a  very  hard  look  at  the  Jus- 
tice programs  it  is  funding  to  find  ways  to  live  up  to  the  President's 
commitment.  We  intend  to  do  that.  We  are  not  in  place  like  we 
should  be  yet,  but  we  intend  to  look  at  this  very  hard  and  try  to 
meet  the  President's  goals. 

Senator  Hatch.  Well,  my  time  is  up,  Mr.  Chairman,  so  I  will  be 
happy  to  yield  at  this  point.  Thank  you,  Mr.  Hubbell. 

The  Chairman.  Thank  you. 

Senator  Kennedy. 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

Senator  KENNEDY.  Thank  you,  Mr.  Chairman,  and  welcome,  Mr. 
Hubbell.  I  will  just  offer  a  very  brief  comment  on  the  issue  of  the 
club,  and  then  ask  some  questions.  It  is  clear  to  me  that  Mr.  Hub- 
bell complied  with  our  club  policy  by  trying  hard  to  change  things 
from  within.  He  fought  hard  to  integrate  the  club  and  he  achieved 
some  success,  and  I  do  not  think  resigning  affects  the  merits  of  his 
position,  quite  frankly,  one  way  or  the  other.  If  I  thought  that  he 
had  acquiesced  in  discrimination,  I  would  oppose  him.  But  he  did 
not;  he  sought  to  eliminate  any  appearance  of  it.  Resigning  may 
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help  to  bolster  public  confidence  in  the  Justice  Departmert  because 
the  club  membership  has  been  called  into  question.  So  if  Mr.  Hub- 
bell  wants  to  resign,  that  is  fine  with  me. 

As  the  principal  sponsor  of  the  committee's  resolution  on  dis- 
criminatory clubs — I  worked  very  closely  on  that  with  Senator 
Metzenbaum  and  others  on  the  committee — I  think  it  is  useful  to 
describe  what  our  objective  was.  Clubs  where  business  is  done  that 
discriminate  against  minorities  or  women  deprive  them  of  a  mean- 
ingful opportunity  to  participate  in  the  economic  life  of  their  coni- 
munity.  It  is  wrong  for  members  of  the  bar  to  acquiesce  in  discrimi- 
nation of  any  kind,  especially  discrimination  that  deprives  people 
of  any  significant  opportunities. 

This  committee  has  dealt  with  this  issue  many,  many,  many 
times  over  the  years,  and  in  August  1990  we  adopted  a  resolution 
to  give  clear  guidance  to  the  bar  about  what  we  expected  of  them. 
That  resolution,  which  took  effect  in  January  1991,  expresses  our 
view  that  it  is  inappropriate  for  persons  who  want  to  serve  in  the 
Justice  Department  or  on  the  Federal  bench  to  belong  to  discrimi- 
natory clubs  unless,  and  I  quote,  "such  persons  are  actively  en- 
gaged in  bona  fide  efforts  to  eliminate  the  discriminatory  prac- 
tices." 

In  passing  that  resolution,  we  sent  a  message  to  the  members  of 
the  bar:  If  you  belong  to  a  club  that  may  exclude  people  on  the 
basis  of  race,  religion,  gender,  ethnicity  or  handicap,  work  within 
the  organization  to  end  the  discrimination  or  quit.  Often,  the  only 
way  to  break  down  the  barriers  of  discrimination  is  to  work  hard 
on  the  inside  to  change  things.  It  seems  to  me  that  Webb  Hubbell 
did  just  that. 

My  question  is:  Would  you  describe  for  us  your  efforts  to  recruit 
African-Americans  for  the  club? 

Mr.  Hubbell.  Senator,  my  efforts  from  within  were  twofold;  one, 
to  meet  with  members  of  the  club,  with  the  board  members  of  the 
club,  to  write  a  letter  to  the  board  of  the  club  to  encourage  active 
recruitment.  That  was  what  I  did  from  within,  and  then  when  we 
finally  had  an  applicant  to  hopefully  build  total  support  for  his  ap- 
plication and  membership. 

Then,  outside  was  to  visit  with — to  talk  to  African- Americans 
that  I  knew  well  personally  to  solicit  their  views  about  the  club,  to 
solicit  their  potential  interest  about  the  club  or  to  solicit  other  peo- 
ple who  might  be  interested  in  the  club. 

Senator  Kennedy.  Well,  I  believe  the  evidence  is  clear  both  in 
terms  of  your  response  and  from  the  information  received  by  the 
committee  that  for  years  you  quietly  approached  your  many  friends 
in  the  African-American  community  in  Little  Rock  and  sought  to 
encourage  African-Americans  to  apply  to  the  club. 

Howard  Reed,  the  first  African- American  admitted  into  the  club, 
recalled  conversations  with  you  over  a  long  period  of  years  in  his 
letter  to  the  committee. 

There  were  times  when  Webb  specifically  inquired  about  my  interest  in  golf  and 
tennis.  Given  the  tone  and  the  way  in  which  he  made  those  comments,  it  led  me 
to  believe  on  more  than  one  occasion  that  he  was  about  to  shift  the  discussion  to 
my  interest  in  becoming  a  member  of  the  club,  but  I  would  purposefully  redirect  the 
conversation.  In  the  spring  of  1991,  I  agreed  to  allow  my  name  to  be  submitted  for 
membership.  When  Webb  learned  of  my  decision,  he  clearly  was  very  pleased  and 
he  assured  that  I  and  my  family  would  really  enjoy  our  membership,  and  was  cer- 
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tain  that  I  and  my  family  would  be  welcomed  enthusiastically  by  all.  It  should  also 
be  noted  that  I  and  my  family  and  many  other  nonmembers  of  the  club  had  visited 
the  club  as  guests  of  members  for  many  years  prior  to  my  becoming  a  member,  and 
I  have  always  experienced  only  the  most  gracious  hospitality. 

Mr.  Mahlon  Martin,  who  was  hired  by  you  as  the  first  African- 
American  city  manager  of  Little  Rock  when  you  were  mayor,  wrote 
the  committee,  "I  am  personally  aware  of  Mr.  Hubbell's  interest  in 
attracting  minority  members  for  club  membership  dating  back  a 
number  of  years." 

Ruppert  McGee,  a  member  of  the  Arkansas  Legislative  Black 
Caucus,  wrote  to  the  committee: 

For  several  years  that  Webb  Hubbell  was  a  member  of  the  club,  he  sought  radical 
changes  in  their  philosophy  and  social  practice.  He  was  a  champion  of  change  while 
working  within  the  rigid  structure  of  that  organization. 

Thedford  Collins,  an  African- American  who  was  a  former  deputy 
director  of  the  State  Department  of  Human  Services,  told  the  Ar- 
kansas Democrat  Gazette: 

I  did  have  some  discussions  about  the  club  with  Webb  and  some  other  people  who, 
for  a  number  of  years,  were  asking  about  people  who  might  be  interested  and  how 
something  could  happen  to  break  down  that  barrier.  They  were  actually  soliciting 
me  for  names  of  other  people. 

Here  again  I  believe  in  terms  of  your  response  to  the  committee 
and  earlier  information,  it  is  clear  that  for  several  years  you  ac- 
tively urged  the  club's  leadership  to  recruit  African-American  mem- 
bers. We  have  letters  and  statements  from  numerous  members  that 
confirm  it. 

Dr.  Henry  Thomas  wrote  to  the  committee: 

Since  the  late  1970s,  Webb  has  frequently  stated  his  belief  that  the  club  should 
take  black  members  and  he  has  discussed  this  with  many  members  of  the  board. 
Webb  has  used  his  influence  on  the  other  members  to  bring  our  first  African-Amer- 
ican member  into  the  club  and  he  has  stated  for  years  that  there  should  be  several 
black  families  admitted. 

W.  Jackson  Williams,  president  of  the  club  in  1991  and  1992, 
wrote  to  the  committee: 

Some  time  previous  to  Mr.  Reed's  application,  Mr.  Hubbell,  who  is  a  friend  of 
mine,  communicated  to  me  his  belief  that  the  club  needed  to  consider  the  admission 
of  members  of  our  black  community  into  the  club.  I  know  for  a  fact  he  did,  in  fact, 
communicate  similar  views  to  other  board  members. 

Michael  Schafel,  a  member  of  the  club,  wrote  to  the  committee: 

Webb  and  I  have  had  several  discussions  about  the  need  to  have  more  black  mem- 
bers in  the  club.  These  discussions  started  as  far  back  as  1987.  Webb  remained  com- 
mitted to  trying  to  get  black  members  in  the  club.  Although  he  would  never  tell  me 
who,  he  did  tell  me  that  he  had  asked  some  individuals  about  their  interest  in  be- 
coming members  of  the  club. 

Timothy  Farrell,  another  member  of  the  club,  wrote  to  the  com- 
mittee: 

As  a  personal  friend  and  a  fellow  member  of  the  club,  Webb  has  visited  with  me 
on  nimierous  occasions  about  the  need  for  our  club  to  admit  black  members.  Al- 
though I  cannot  cite  dates  and  times,  I  am  aware  of  his  work  behind  the  scenes 
to  get  this  done. 

Wickliffe  Nesbitt,  another  member,  wrote  the  committee: 

I  can  testify  without  hesitation  that  Mr.  Hubbell  discussed  with  me  and  other 
members  the  need  for  the  club  to  recruit  and  admit  minority  members.  We  dis- 
cussed efforts  we  could  make  to  encourage  minority  members  to  become  interested 
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in  making  application  to  the  club.  Our  discussions  occurred  periodically  beginning 
in  the  early  to  mid-1980's  and  continued  until  he  left  for  Washington. 

All  of  this  makes  clear  that  you  did  actively  engage  in  good-faith 
efforts  to  integrate  the  club.  Your  efforts  have  met  with  some  suc- 
cess and  you  should  be  praised,  not  punished,  for  your  actions. 

Let  me  turn  to  another  area,  immigration  issues.  Part  of  your 
duties  as  Associate  Attorney  General  will  be  day-to-day  oversight 
of  the  Immigration  and  Naturalization  Service  and  the  Depart- 
ment's immigration  judges.  As  you  know,  our  Immigration  Sub- 
committee has  a  hearing  on  terrorism  and  the  asylum  system 
scheduled  for  May  28,  and  we  look  forward  to  the  Department's 
thoughts  on  those  subjects.  I  look  forward  to  working  with  you  on 
the  various  challenges  before  the  Immigration  Service  and  the  Jus- 
tice Department. 

I  want  to  express  my  appreciation  to  Senator  Simpson,  who  is 
the  ranking  minority  member.  He  was  prepared  to  have  legislative 
action  in  an  area  where  he  has  strong  convictions,  and  I  asked  him 
to  at  least  defer  legislative  action  until  we  had  an  opportunity  to 
hear  from  the  Department  and  I  am  grateful  to  him  for  his  accom- 
modating that  request,  and  we  certainly  look  forward  to  the  De- 
partment's testimony. 

As  you  know,  INS  has  been  a  backwater  agency  of  the  Justice 
Department.  The  INS  budget  is  $1.5  biUion.  It  has  14,000  employ- 
ees, 15  percent  of  the  Department's  budget  and  personnel.  Last 
year,  INS  granted  1.8  million  green  cards,  processed  19  million 
visitors,  removed  1.2  million  illegal  aliens,  and  seized  $1  billion  in 
illegal  drugs.  At  the  same  time,  the  agency  faces  major  manage- 
ment challenges.  There  are  huge  backlogs  in  processing  applica- 
tions for  asylum,  permanent  residence,  and  even  naturalization.  It 
takes  over  a  year  to  get  citizenship.  The  excellent  new  Asylum 
Corps  inherited  a  huge  backlog  and  it  is  getting  further  and  fur- 
ther behind.  The  Border  Patrol  has  to  do  a  thankless  job  with  out- 
dated equipment  and  inadequate  training,  and  there  is  a  huge 
burnout  rate. 

I  am  wondering  if  you  can  indicate  to  us  that  should  you  be  con- 
firmed, and  I  am  confident  that  you  will,  that  you  will  give  this 
issue  your  careful  attention. 

Mr.  HuBBELL.  Senator,  should  I  be  confirmed,  you  can  be  assured 
that  it  will  get  my  attention  and  the  attention  of  the  Attorney  Gen- 
eral and  the  Clinton  administration.  They  recognize  that  this  is  an 
area  that  needs  immediate  and  significant  attention. 

Senator  Kennedy.  Mr.  Chairman,  my  time  has  just  about  ex- 
pired. 

The  Chairman.  Thank  you,  Senator,  and  thank  you  for  laying 
out  on  the  record  what  I  was  going  to  submit  for  the  record,  the 
actual 

Senator  Simon.  Mr.  Chairman,  could  I  ask  my  colleague  to  yield 
30  seconds? 

The  Chairman.  You  can,  but  if  you  could  hold  for  just  2  seconds, 
I  would  like  to  introduce — there  are  a  lot  of  former  mayors  of  Little 
Rock  here.  Lottie  Shackleford  is  here.  Would  she  stand  and  be  rec- 
ognized? Welcome.  It  is  good  to  see  you.  I  think  there  have  been 
more  mayors  of  Little  Rock  than  there  are  citizens  of  Little  Rock. 
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But  all  kidding  aside,  welcome,  Lottie,  and  it  is  good  to  see  you 
here  and  thanks  for  coming. 
Senator. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  Simon.  Mr.  Chairman,  I  have  to  chair  a  hearing. 

The  Chairman.  Please. 

Senator  Simon.  I  simply  want  to  say  not  only  do  your  two  Sen- 
ators from  Arkansas  speak  publicly  very  highly  about  you;  they  do 
so  privately  also.  And  Congressman  Ray  Thornton  has  as  well.  If 
I  could  just  tag  on  to  what  Senator  Kennedy  said  on  INS,  I  think 
that  when  that  person  is  appointed  to  head  INS,  I  hope  it  will  be 
someone  who  has  some  experience  in  the  field.  I  think  it  is  really 
important  in  a  very  complex  area  that  we  get  someone  with  experi- 
ence. 

Then,  finally,  on  the  club  membership,  as  one  who  has  pushed 
in  this  area,  and  I  think  properly  so,  I  appreciate  the  fact  that  you 
are  resigning.  There  is  no  question  you  met  the  minimum  require- 
ments of  this  committee  without  resigning,  but  I  think  we  have  to 
do  more  than  just  meet  minimum  requirements  in  this  day  and 
age.  I  think  we  have  to  make  gestures  that  show  that  we  are  going 
to  reach  out  and  give  opportunity  and  justice  to  everyone  in  our  so- 
ciety, and  I  simply  want  to  commend  you  for  what  you  have  done. 
I  appreciate  it. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you. 

Senator  Cohen. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  COHEN.  Mr.  Chairman,  I  must  say  I  like  the  early-bird 
rule  that  you  have  adopted. 

Senator  SIMPSON.  I  think  it  is  terrible. 

The  Chairman.  Well,  I  don't  think  I  actually  adopted  it,  but  your 
colleague — go  right  ahead. 

Senator  Grassley.  Will  that  be  the  rule  from  now  on?  It  is  OK 
with  me  if  it  is.  I  just  want  to  know  that  we  are  following  the  rules 
consistently  and  if  there  is  a  change  of  rule  it  is  going  to  be  perma- 
nent, or  is  it  just  for  1  day? 

Senator  Leahy.  It  is  flexible. 

Senator  Grassley.  We  have  got  to  be  able  to  plan  from  one  com- 
mittee to  the  other.  I  don't  care  how  it  is.  I  prefer  the  early-bird 
rule,  but  if  it  is  not  going  to  be  the  early-bird  rule  every  day,  I 
don't  think  it  should  be  at  all. 

Senator  Cohen.  Mr.  Chairman,  I  yield  to  Senator  Simpson. 

Senator  SiMPSON.  Well,  Mr.  Chairman,  I  think  in  this  instance 
Senator  Cohen  was  here,  and  I  respect  that.  I  don't  want  to  get 
into  controversy.  We  all  get  it  done  eventually.  If  you  want  to  be 
here,  we  will  get  it  done. 

The  Chairman.  What  I  would  suggest  is  that  we  proceed  that 
way  today,  and  I  promise  you  what  we  will  do  by  the  next  meeting 
is  we  will  adopt  formally  a  rule  and  whatever  the  will  of  the  com- 
mittee is,  we  will  proceed  in  that  way. 

Senator  Simpson.  If  I  can  always,  Mr.  Chairman,  just  precede 
Senator  Kennedy,  that  would  be  perfect.  [Laughter.] 
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Senator  Kennedy.  Don't  put  that  to  a  vote,  Al. 

Senator  Leahy.  It  doesn't  work,  Al,  even  for  those  of  us  who  get 
here  ahead  of  him. 

Senator  COHEN.  Mr.  Chairman,  I  promise  to  arrive  late  next  time 
to  avoid  this  controversy. 

Mr.  Hubbell,  until  Senator  Bumpers  endorsed  you,  I  was  inclined 
to  support  your  nomination,  but  I  am  giving  it  serious  reconsider- 
ation now.  [Laughter.] 

On  a  more  serious  note,  I  want  to  suggest  one  of  the  reasons  why 
there  has  been  so  much  concern  raised  on  the  issue  of  club  mem- 
bership. I  am  sure  that  you  are  familiar  with  the  expression  that 
revenge  is  a  dish  that  is  best  served  cold.  There  is  some  suggestion 
that  Republican  members  have  been  less  than  enthusiastic  in  going 
after  nominations  submitted  by  President  Clinton  when,  in  fact, 
had  it  been  President  Bush  or  another  Republican  who  had  submit- 
ted similar  nominations,  they  would  have  been  attacked  rather  vig- 
orously by  members  on  the  other  side. 

I  am  mindful,  for  example,  of  Senator  Tower,  a  very  close  and 
good  friend  of  mine  who  I  felt  was  unfairly  attacked  during  his  con- 
firmation proceedings  with  allegations,  for  example,  that  he  had,  if 
not  a  conflict  of  interest,  having  represented  several  defense  con- 
tractors in  the  past,  at  least  the  appearance  of  a  conflict  of  interest. 
Yet,  of  course,  we  recently  had  the  confirmation  hearings  of  two  of- 
ficials within  the  Defense  Department,  John  Deutsch  and  Bill 
Perry,  both  outstanding  candidates,  who  also  had  substantial  con- 
tacts and  contracts  with  defense  firms,  and  yet  not  a  hint  or  a 
whisper  of  impropriety  was  suggested. 

If  a  Republican  had  belonged  to  a  club  that  did  not  admit  blacks, 
Hispanics  or  members  of  the  Jewish  faith,  he  automatically  would 
be  labeled  a  racist.  For  example,  we  have  the  nomination  of  the 
GSA  administrator  who  is  a  Republican  coming  up,  and  one  of  the 
letters  going  out  by  the  executive  vice  president  of  a  labor  group 
that  represents  Government  employees  indicates,  "Mr.  Johnson  will 
continue  to  belong  to  the  Republican  Party  and  continue  to  be  a 
member  of  the  all-white  Lincoln  Club."  The  implication  is  that 
somehow  he  is  involved  in  a  racist  policy.  So  that  is  the  reason  why 
I  think  some  of  us  feel  compelled  to  at  least  pursue  this  issue  in 
a  bit  more  detail. 

I  must  tell  you  the  only  club  I  have  ever  belonged  to  is  the  Sen- 
ate, and  it  is  not  very  clubby  any  longer,  if  it  ever  was,  and  I  have 
no  control  over  the  membership.  None  of  us  do.  We  can't  exercise 
vetoes. 

My  understanding  is  that  you  joined  the  country  club  back  in  the 
late  1970's,  correct? 

Mr.  Hubbell.  That  is  correct,  Senator. 

Senator  COHEN.  I  assume  it  was  because  you  wanted  to  play  golf 
and  tennis? 

Mr.  Hubbell.  Along  with  my  family,  Senator. 

Senator  COHEN.  Along  with  your  family,  and  I  assumed  also  that 
it  is  a  very  good  place  to  make  social  contacts.  You  were  a  lawyer 
at  that  time,  a  practicing  lawyer? 

Mr.  Hubbell.  Senator,  I  have  been  a  lawyer  since  I  graduated 
from  law  school  and  practiced  actively  for  20  years. 
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Senator  COHEN.  But  you  would  agree  that  is  the  place  where  you 
make  social  contacts.  You  enjoy  the  swimming  and  the  golf  and  the 
tennis,  but  you  also  enjoy  the  members'  fraternity,  as  such,  and  it 
is  a  good  place  to  make  contacts,  is  it  not?  Is  that  a  fair  statement? 

Mr.  HUBBELL.  I  have  many  friends  at  the  club,  yes.  Senator. 

Senator  COHEN.  OK.  At  the  time  that  you  joined,  it  was,  I  as- 
sume all-white  membership? 

Mr.  HuBBELL.  Yes. 

Senator  CoHEN.  No  members  of  the  Jewish  faith? 

Mr.  HuBBELL.  That  is  not  correct,  Senator. 

Senator  COHEN.  Pardon? 

Mr.  HUBBELL.  That  is  not  correct,  Senator. 

Senator  COHEN.  That  is  not  correct? 

Mr.  HuBBELL.  No,  Senator. 

Senator  COHEN.  There  were  Jewish  members  at  that  time? 

Mr.  HUBBELL.  Yes. 

Senator  COHEN.  OK.  Any  Hispanics? 

Mr.  HUBBELL.  No,  Senator. 

Senator  Cohen.  OK.  Do  you  think  that  the  exclusion  or  the  non- 
presence  of  African-Americans  was  by  design  or  benign  neglect,  if 
I  can  use  that  old  phrase? 

Mr.  HuBBELL.  Senator,  it  would  be  hard  for  me  to  discuss  it  back 
in  1978  because  I  wouldn't  have  known.  I  think  in  later  years  it 
was  because  of  a  lack  of  a  true,  active  effort  to  recruit  minorities 
in  the  club,  and  that  is  what  I  attempted  to  do. 

Senator  COHEN.  I  am  not  talking  about  your  efforts.  I  am  talking 
about  the  membership  itself,  the  board  of  directors.  Was  the  exclu- 
sion or  the  nonpresence  of  blacks  at  that  time,  do  you  think,  by  de- 
sign, active  opposition  to  allowing  minorities  in,  or  simply  by  indif- 
ference to  the  social  problems? 

Mr.  HuBBELL.  Senator,  I  am  convinced  it  would  not  be  out  of  an 
active  design.  I  would  not  have  been  a  member  of  the  club  if  it 
were  by  active  design. 

Senator  COHEN.  All  right.  So,  in  other  words,  there  were  no  black 
members  simply  by  virtue  of  the  fact  that  blacks  did  not  want  to 
join  the  club? 

Mr.  HuBBELL.  Senator,  I  don't  know  back  in  1978.  Howard  Reed 
was  the  first  application  in  1992  of  an  African-American  member. 

Senator  Cohen.  As  a  matter  of  fact,  this  club's  policies  really 
came  to  light  as  a  result  of  President  Clinton,  then  candidate  Clin- 
ton, campaigning  for  the  Presidency  back  in  the  fall  of  1992.  Is  that 
not  right,  or  earlier  perhaps?  That  is  when  the  policies  first  erupt- 
ed to  public  notice  because  candidate  Bill  Clinton  had  to  apologize. 
As  I  recall,  he  apologized  for  playing  golf  because  of  the  adverse 
publicity  that  was  then  given  to  the  club.  Now,  following  that  ad- 
verse publicity,  that  is  when  the  first  admission  of  an  African- 
American  took  place.  Is  that  not  right? 

Mr.  HuBBELL.  Senator,  after  the  President  played  golf  in  early 
1992,  Howard  Reed  was  admitted. 

Senator  COHEN.  Right. 

Mr.  HuBBELL.  His  name  had  already  been  before  the  board  and 
we  were  actively  working  to  get  him  in  the  club  prior  to  the  golf 
game. 
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Senator  Cohen.  How  long  does  it  take  to  get  into  the  club  once 

you  apply?  .  . 

Mr.  HUBBELL.  Senator,  there  have  been  times  when  the  waiting 

list  has  been  6  years. 
Senator  Cohen.  6  years? 
Mr.  HuBBELL.  Yes. 

Senator  COHEN.  I  take  it  that  the  club  doesn't  recruit  members, 
but  simply  either  approves  or  rejects  applications? 
Mr.  HuBBELL.  That  is  correct.  Senator. 

Senator  COHEN.  You  started,  I  think,  actively  recruiting  or  seek- 
ing out  blacks  to  join  the  club  in  1985? 
Mr.  HUBBELL.  That  is  correct.  Senator. 

Senator  COHEN.  Is  that  because  the  membership  was  becoming 
more  tolerant  at  that  point  or  you  felt  that  you  had  acquired  suffi- 
cient credibility  with  the  board  members  that  you  could  do  that 
without  fear  of  any  repercussions?  Why  wait  from  1978  until  1985? 
Mr.  HUBBELL.  Senator,  I  obviously  was  talking  to  members  prior 
to  1985,  but  I  felt  by  1985  that  the  board  was  not  making  active 
efforts  to  recruit  and  I  felt  that  I  was  now  a  little  bit  older.  I  was 
almost— well,  I  was  over  35  by  then,  and  that  I  would  have  a  bet- 
ter—I would  better  be  able  to  actively  recruit  and  be  listened  to 
more  because  of  some  of  the  things  I  had  done  in  my  life. 

Senator  COHEN.  In  other  words,  the  answer  to  my  question  was, 
yes,  that  after  having  been  a  member  since  1978  and  accumulating 
some  years  of  membership  or  seniority,  you  felt  that  the  members 
or  the  board  of  directors  would  attach  more  credibility  to  your  ac- 
tive solicitation  of  blacks  at  that  time  than  had  you  been  a  brand 
new  member. 

Mr.  HuBBELL.  I  believe  that  is  correct.  Senator. 
Senator  Cohen.  I  think  you  did  indicate  in  a  letter  to  Senator 
Metzenbaum  that  you  would  resign  if  the  club  had  ever  turned 
down  an  application  of  an  African- American  for  membership,  cor- 
rect? 

Mr.  Hubbell.  That  is  correct,  Senator. 

Senator  COHEN.  Did  you  ever  indicate  to  the  board  of  directors 
or  other  members  that  you  would  resign  from  the  club  if  they  ever 
did  that?  ^         ^        ^ 

Mr.  Hubbell.  Senator,  I  can't  recall  one  way  or  the  other.  1 
know  I  had  lots  of  conversation  with  board  members.  I  feel  com- 
fortable that  there  would  be  many  members— that  if  there  was  an 
exclusion  on  the  basis  of  race  they  would  leave. 
Senator  COHEN.  Who  is  Daniel  Bowman? 
Mr.  Hubbell.  Senator,  I  do  not  know. 

Senator  COHEN.  According  to  press  accounts,  and  I  don't  know 
this  for  a  fact,  he  is  the  manager  and  chaplain  of  the  Little  Rock 
chapter  of  the  NAACP. 
Mr.  Hubbell.  I  have  read  that,  Senator. 
Senator  COHEN.  You  don't  know  him? 

Mr.  Hubbell.  I  don't  know  him  well  at  all.  I  may  have  heard  the 
name  and  I  may  have  met  him  when  I  was  on  the  city  board,  but 
he  is  not  anyone  I  know  well. 

Senator  COHEN.  He  has  made  some  pretty  serious  charges  that 
you  have  been  less  than  candid  or  truthful  in  your  statements 
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about  efforts  to  seek  admission  for  African-Americans.  He  is  com- 
pletely wrong?  He  is  lying? 

Mr.  HUBBELL.  Senator,  I  don't  use  those  words.  I  don't  know  Mr. 
Bowman.  I  don't  necessarily  believe  everything  I  read  in  the  paper 
these  days. 

Senator  COHEN.  All  right.  That  is  fair  enough.  What  about  the 
Little  Rock  chapter  of  the  NAACP?  Do  you  know  whether  they  sup- 
port your  nomination  or  oppose  it? 

Mr.  HuBBELL.  Senator,  there  have  been  some  wonderful  letters 
sent  in  from  a  lot  of  my  good  friends  back  home.  I  don't  know  what 
any  of — what  that  Little  Rock  chapter's  position  is. 

Senator  COHEN.  All  right.  I  would  like  to  continue  on  this  issue 
of  racism,  if  I  could,  because  I  think  it  is  an  evil  that  is  deeply  root- 
ed in  many  societies,  and  I  might  say  including  our  own  in  this 
country.  While  we  have  perhaps  made  great  strides  in  the  field  of 
civil  rights — and  you  are  going  to  be  in  charge  of  the  Civil  Divi- 
sion— the  fact  is  that  racism  exists.  It  is  perhaps  less  overt.  It  may 
be  more  subtle.  It  is  no  less  evil  or  immoral,  and  I  think  it  is  quite 
pervasive. 

I  was  very  impressed  with  a  program — I  am  not  sure  which  net- 
work put  it  on — a  year  or  two  ago  in  which  they  took  two  grad- 
uates, one  white,  one  black,  both  males,  both  equally  attractive, 
well-dressed,  and  they  sent  them  on  a  series  of  meetings.  The  first 
place  they  went  to,  as  I  recall,  was  an  auto  dealership.  As  the  black 
individual  walked  in,  he  was  completely  ignored.  No  one  waited  on 
him,  and  he  waited  for  minutes,  if  not  much  longer  than  that.  No 
one  came  to  him,  including  even  a  black  salesman.  The  moment  the 
white  graduate  walked  in,  they  couldn't  get  there  fast  enough  to 
start  offering  him  opportunities  to  purchase  an  automobile. 

The  second  place  that  they  went  to,  I  think,  was  a  jewelry  store 
or  some  commercial  enterprise,  and  the  minute  the  black  individ- 
ual walked  through  the  door,  a  security  person  started  following 
him  around.  Again,  he  was  well-dressed.  It  was  not  as  if  he  was 
coming  in  off  the  street  as  a  homeless  individual  who  might  be  try- 
ing to  steal  something,  but  he  was  immediately  followed,  and  again 
not  well  received  compared  to  the  white  graduate. 

Finally,  Mr.  Chairman,  they  went  to  an  apartment  building  in 
response  to  an  ad.  When  the  African-American  went  in  to  apply  for 
the  apartment,  they  said,  sorry,  the  last  one  just  went  moments  be- 
fore you  got  here.  When  the  white  individual  walked  in,  they  said, 
here  is  an  apartment  for  you. 

I  think  it  is  pretty  clear  that  racism  still  exists,  I  could  also  point 
to  the  college  campus  which  we  look  to  for  the  future  of  our  society, 
and  we  find  that  there  we  have  even  more  problems  to  contend 
with.  For  example,  we  have  Prof  Leonard  Jeffries  in  New  York, 
where  there  is  considerable  controversy  over  his  speeches,  in  which 
action  is  being  taken  to  deny  him  a  certain  position. 

We  have  the  University  of  Pennsylvania  where  the  speech  code 
is,  according  to  some,  too  restrictive,  where  a  black  female  student 
was  referred  to  as  a  water  buffalo  and  the  other  student  claims  it 
had  no  racial  overtones.  The  State  University  of  New  York  is  now 
grappling  with  the  propriety  of  providing  the  local  police  with  a  list 
of  its  black  male  students  in  an  effort  to  locate  a  suspect  in  an  as- 
sault. 
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Now,  some  argue  these  situations  simply  reflect  deep-seated  rac- 
ism and  that  this  kind  of  behavior  has  to  be  prohibited  or  pun- 
ished, and  others  maintain  that  we  are  trying  to  be  politically  cor- 
rect and  we  are  trampling  upon  the  rights  of  nonminority  Ameri- 
cans. Now,  I  would  like  to  Imow  what  your  position  would  be  on 
each  of  those  situations  involving  Leonard  Jeffries,  the  University 
of  Pennsylvania,  and  the  State  of  New  York.  Could  you  give  me 
some  indication  of  how  you,  being  in  charge  of  the  Civil  Division, 
would  approach  each  of  these  problems? 

Mr.  HuBBELL.  Senator,  first  of  all,  I  have  worked  along  with  a 
lot  of  people  in  my  community  to  break  down  barriers,  but  we  have 
not  done  enough  and  we  must  continue  to  work  toward  those  ef- 
forts. You  mentioned  specific  instances  that  I  am  not  that  familiar 
with,  frankly,  at  this  time. 

Senator  Cohen.  Let  us  call  them  hypotheticals. 

Mr.  HuBBELL.  But  I  can  assure  you  that  if  confirmed  by  the  Sen- 
ate, we  will  do  everything  possible  to  enforce  the  civil  rights  laws 
of  this  country,  and  work  very  hard  to  vigorously  do  that.  I  can't 
address  hypotheticals.  I  can  only  address  specific  circumstances. 

Senator  COHEN.  But  I  gave  you  some  specifics  and  you  said  they 
are  too  specific,  and  then  I  said  make  them  hypothetical  and  you 
said  you  can't  address  hypotheticals. 

Mr.  HuBBELL.  Senator,  maybe  you  can  help  me.  Your  question 
was  a  little  bit  long  and  I  had  a  hard  time  maybe  following  it. 

Senator  COHEN.  OK.  I  guess  my  time  is  about  up  and  I  see  the 
Chairman  looking  at  me. 

The  Chairman.  No,  I  was  not.  I  was  responding  to  the  Senator 
from  Iowa.  I  apologize,  Senator. 

Senator  COHEN.  Is  he  still  trying  to  get  his  time  back? 

The  Chairman.  No;  he  is  being  very  accommodating,  as  usual. 

Senator  Cohen.  I  mentioned  the  situation  in  the  City  University 
of  New  York  with  Leonard  Jeffries,  who  was  charged  with  making 
racially-charged  speeches,  and  he  claims  now  his  right  to  free 
speech  has  been  intruded  upon  or  violated.  Do  you  have  any  per- 
sonal opinion  in  terms  of  that  controversy? 

Mr.  HuBBELL.  Senator,  I  don't  have  any  personal  opinion.  What 
we  would  do,  if  brought  to  the  attention  of  the  civil  rights  depart- 
ment, is  look  at  and  make  sure  that  the  civil  rights  laws  of  our 
country  have  been  violated  and  then  we  would  enforce  them. 

Senator  COHEN.  My  time  is  expired,  Mr.  Hubbell.  I  want  to  say 
that  there  is  a  feeling — at  least  I  share  this  feeling — that  those  who 
are  white  drink  from  one  fountain  of  justice  in  the  front  of  the 
courtroom  and  those  who  are  black  or  other  minority  descent  drink 
from  another  fountain  of  justice  at  the  rear  of  the  courtroom.  I 
think  that  we  have  to  do  everything  we  can  to  break  that  down  and 
stop  it. 

Mr.  Hubbell.  I  agree. 

Senator  COHEN.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Metzenbaum? 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  Thank  you,  Mr.  Chairman.  Mr.  Hubbell, 
I  should  say  to  you  that  I  think  you  are  a  superb  nomination,  and 
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I  thought  so  from  the  inception.  But  when  I  learned  about  the  club 
matter,  I  became  very  disturbed — I  guess  "concerned"  was  the 
word,  not  "disturbed."  You  and  I  met.  You  wrote  me  a  letter  and 
upon  reading  the  letter,  I  asked  you  to  support  it  with  some  evi- 
dence rather  than  just  accepting  your  word  for  it,  and  I  think  that 
was  understandable. 

This  is  an  issue  that  is  not  new  to  me.  This  is  an  issue  that  con- 
cerned me  when  I  was  in  the  private  sector.  I  forced  two  golf  clubs 
to  be  opened  to  the  public,  I  forced  one  tennis  club  to  be  opened 
to  the  public,  going  to  court  on  the  first  two  and  prevailing  upon 
a  Republican  governor  to  bring  about  that  result  in  connection  with 
a  skating  club. 

So  when  this  matter  came  to  the  Senate,  it  has  continued  to  con- 
cern me,  and  this  committee  over  a  period  of  time  has  evolved  and 
developed  a  policy  which  I  think  is  excellent,  and  that  is  that  if  you 
are  a  member  of  a  discriminatory  club,  you  cannot  be  confirmed. 
But  we  were  concerned  also  about  the  fact  that  people  were  resign- 
ing just  prior  to  coming  up  for  confirmation  or  when  they  knew 
that  they  were  going  to  be  nominated  by  the  President.  So  this 
committee's  position  evolved  to  the  point  where  you  had  to  take  af- 
firmative action,  you  had  to  do  something  about  it  if  you  were  in 
the  club  in  order  to  try  to  change  the  policies  of  the  club. 

As  a  matter  of  fact,  when  one  man  was  up  for  confirmation,  a 
man  by  the  name  of  Ferdinand  Fernandez,  he  had  tried  on  four  or 
five  separate  occasions  in  open  meetings  to  change  the  club's  policy 
with  respect  to  women  and  he  had  failed,  but  he  continued  trying. 
When  he  became  a  State  court  judge,  he  resigned  and  said  he 
didn't  think  it  was  appropriate  to  be  a  member  of  such  a  club  as 
a  jurist. 

But  when  he  was  up  for  confirmation  I  stated  to  him,  and  I  quote 
my  words,  "Had  you  opted  not  to  resign,  I  would  not  oppose  you. 
If  a  member  of  a  club  makes  every  effort  possible  to  change  the 
club's  policies,  then  it  perhaps  serves  the  purposes  of  non  discrimi- 
nation to  keep  that  individual  in  the  club,  not  to  force  him  or  her 
to  resign,  in  order  to  bring  about  a  change  in  the  club's  policies." 
I  believed  that  then,  I  believe  it  now.  I  am  frank  to  admit  to  you 
that  I  wish  you  had  opted  to  remain  in  the  club  because  I  think 
you  were  indeed  a  force  for  change  and  I  think  your  efforts  have 
been  productive. 

Now,  after  I  had  asked  you  about  the  evidence  concerning  what 
you  had  done  to  support  your  letter,  it  is  almost  unbelievable  to  me 
how  much  time  I  have  spent  since  that  time  reading  letters,  study- 
ing the  record  about  the  letter  you  wrote  to  the  board  members, 
about  urging  board  members  to  accept  Reed's  application,  about 
urging  the  club  manager  to  get  African-Americans  into  the  club, 
about  urging  Dr.  Thomas  from  1970  to  1980,  and  a  number  of  other 
things  Senator  Kennedy  has  already  alluded  to,  one  after  the  other 
indicating  your  support  for  changing  the  rules  of  the  clubs — not 
changing  the  rules — for  bringing  about  change  in  the  club,  bringing 
African-Americans  into  it.  As  a  matter  of  fact,  I  think  and  would 
have  hoped,  and  told  you  personally  that  I  would  hope  you  not  re- 
sign from  the  club. 

The  national  president  of  the  NAACP  was  in  my  office  yesterday 
about  5:00  and  I  shared  with  him  my  view  as  to  what  your  action 
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should  be,  and  he  also  indicated  that  he  would  have  thought  it 
would  be  better  for  you  to  stay  in  the  club  and  to  bring  in  more 
African-American  members.  You  decided  not  to  do  so  and  I  respect 
you  for  that,  but  I  have  seen  no  nominee  for  the  judiciary  or  for 
the  executive  branch  in  Government  who  has  come  before  us  who 
has  taken  more  action,  who  has  provided  us  with  more  evidence 
than  have  you  with  respect  to  your  efforts. 

I  remember  when  we  confirmed  Justice  Kennedy,  who  had  made 
some  efforts  not  nearly  to  the  extent  you  have  made  with  respect 
to  the  matter  of  women  being  in  the  club  to  which  he  belonged  and 
finally  resigning  when  he  couldn't  prevail  upon  the  club  to  change 
its  rules.  But  his  efforts  were  nothing  compared  to  yours. 

Now,  my  friend  from  Maine  talks  about  the  fact  that  we  have 
had  different  rules  and  different  policies  for  Republicans  and 
Democrats.  I  want  to  point  out  to  you  that  this  committee  rec- 
ommended and  sent  to  the  floor  of  the  Senate  for  confirmation,  and 
he  was  confirmed,  Morris  Arnold,  who  was  a  member  of  this  very 
same  club.  There  has  been  a  member  who  has  been  confirmed  from 
this  club.  We  did  send  Anthony  Kennedy,  as  I  mentioned,  and  we 
did  approve  Ferdinand  Fernandez. 

But  I  would  say  to  you  that  I  think  that  you  were  doing  the 
Lord's  work  in  the  club.  I  am  sorry  that  you  have  seen  fit  to  resign. 
I  think  it  would  have  been  preferable  if  you  had  not,  but  that  was 
a  personal  decision  which  you  certainly  had  a  right  to  make  for 

yourself. 

Now,  having  said  that,  let  me  go  over  to  some  substantive  issues, 
Mr.  Hubbell.  Under  the  Department  of  Justice's  new  reorganization 
plan,  you  will  be  coordinating  the  activities  of  the  Antitrust  Divi- 
sion which  enforces  our  Nation's  fair  competition  laws.  I  expect  a 
number  of  industries  will  ask  you  and  the  new  antitrust  chief  to 
relax  the  antitrust  laws  for  them.  They  will  claim  that  weaker  anti- 
trust laws  will  make  the  United  States  more  competitive  inter- 
nationally and  will  make  it  easier  for  the  military  and  the  health 
care  industry  to  downsize.  I  am  frank  to  tell  you  I  believe  they  are 
flat  wrong. 

I  am  particularly  concerned  about  the  antitrust  concessions  that 
hospitals  and  doctors'  groups  have  asked  for  under  health  care  re- 
form. Specifically,  they  would  like  to  exempt  mergers,  market  allo- 
cations, joint  ventures,  and  group  negotiations  from  full  scrutiny 
under  our  fair  competition  laws.  I  am  skeptical,  very  skeptical, 
about  the  concessions  that  these  groups  are  seeking.  I  don't  believe 
patients  would  be  better  off  if  we  relaxed  the  antitrust  laws  to  per- 
mit hospitals  and  doctors  to  make  important  health  care  decisions 
based  solely  on  their  own  best  financial  interest. 

We  can  work  out  arrangements  when  two  hospitals  want  to 
merge  and  when  it  is  in  the  community's  interest.  That  is  not  a 
problem.  We  can  provide  a  faster  means  of  handling  it.  We  can  pro- 
vide letters  to  be  made  available  in  the  event  two  hospitals  want 
to  merge.  But  in  the  main,  this  thrust  toward  antitrust  exemption 
for  the  doctors  and  the  hospitals,  in  my  opinion,  is  not  in  the  inter- 
ests of  this  country. 

Can  you  tell  me,  if  you  have  a  position,  what  your  position  would 
be  on  granting  special  antitrust  exemption  to  hospitals  and  doctors 
.   under  health  care  reform? 
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Mr.  HUBBELL.  Senator,  in  the  area  of  antitrust  law  exemptions 
should  not  be  favored,  and  yet  I  know  that  there  will  be  a  healthy 
debate  among  this  committee  and  others  regarding  issues  of  health 
care  and  whether  they  should  be  granted.  Exemptions  shouldn't  be 
normally  granted,  but  I  know  that  there  are  going  to  be  people  who 
advocate  those,  and  I  look  forward  to  working  with  this  committee 
and  the  Health  Care  Task  Force  and  many  others  as  we  debate 
this  issue. 

Senator  Metzenbaum.  Thank  you.  The  drug  industry's  trade  as- 
sociation, PMA,  has  asked  the  Justice  Department  for  special  anti- 
trust immunity  for  an  agreement  among  its  members  to  limit  price 
increases.  The  proposal  may  sound  good  on  its  face,  but  I  believe 
that  it  is  a  sham  and  will  not  reduce  drug  prices  for  most  Ameri- 
cans. That  is  why  Senator  Pryor  and  I  asked  the  Attorney  General 
to  reject  the  PMA's  request  for  antitrust  immunity. 

Specifically,  the  PMA  proposes  to  reduce  prices  under  a  formula 
that  would  allow  drugmakers  to  offset  deep  discounts  to  large  buy- 
ers with  price  increases  to  individual  consumers.  It  would  also 
allow  drugmakers  to  offset  price  reductions  on  drugs  for  which  they 
have  competition  with  price  increases  on  drugs  for  which  they  have 
a  monopoly.  I  understand  that  since  the  PMA  made  its  request, 
several  drug  companies  have  come  forward  with  other  proposals  for 
holding  down  price  increases.  However,  to  my  knowledge,  none  of 
those  companies  has  asked  for  special  antitrust  protection. 

What  does  the  Department  intend  to  do  about  the  PMA's  request 
for  special  antitrust  protection  for  its  pricing  proposals? 

Mr.  HUBBELL.  Senator,  as  you  know,  that  is  a  pending  request 
before  the  Antitrust  Division.  As  I  have  said  before,  as  an  overall 
policy  matter,  the  antitrust  laws  must  be  enforced  and  exemptions 
are  not  favored.  But  I  would  prefer  to  wait  until  we  have  the  rec- 
ommendation of  the  Antitrust  Division  before  I  talk  about  the  spe- 
cifics. 

Senator  METZENBAUM  [presiding].  I  can  underst£ind  that.  Last 
year,  I  chaired  a  Judiciary  Committee  hearing  that  revealed  a 
number  of  examples  of  how  professionals  drain  the  financial  life 
out  of  a  bankrupt  company  by  charging  exorbitant  and  often  unnec- 
essary fees.  Attorneys  get  as  much  as  $500  per  hour  for  their  serv- 
ices. Investment  bankers  get  enormous  monthly  retainers  up  in  the 
hundreds  of  thousands  of  dollars,  plus  a  percentage  of  the  price  of 
the  assets  sold.  Consultants  get  hundreds  of  dollars  an  hour  for 
their  services,  which  include  packing  and  unpacking  boxes.  Some 
lawyers  have  charged  for  just  preparing  the  bills,  charging  as  much 
as  over  $100,000  just  for  preparing  the  bills. 

When  professionals  take  so  much,  there  is  little  or  nothing  left 
for  those  our  bankruptcy  system  is  supposed  to  protect — the  credi- 
tors, the  shareholders,  the  pension  plans,  the  employees,  and  oth- 
ers. As  a  matter  of  fact,  this  is  an  area  that  has  a  sort  of  a  built- 
in  absurdity.  The  lawyer  for  the  trustee  today  or  the  lawyers  for 
the  creditors  today  may  be  the  lawyer  for  the  bankrupt  tomorrow 
in  another  case,  and  so  we  find  the  members  of  this  bar  washing 
each  other's  hands  and  saying,  that  is  OK,  never  objecting. 

The  creditors  really  get  the  short  end  of  the  stick.  The  bankrupt 
gets  the  short  end  of  the  stick,  and  too  often  the  American  public 
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suffers  directly  and  indirectly  as  a  result  of  this  game-playing  that 
goes  on  in  the  bankruptcy  courts. 

Will  you  work  with  this  committee  to  assure  that  the  U.S.  Trust- 
ee's Office  does  a  better  job  of  helping  bankruptcy  courts  police  pro- 
fessional fees,  and  would  you  be  willing  to  look  into  this  entire  area 
to  see  what  else  we  can  do  besides  just  the  policing  of  the  profes- 
sional fees? 

Mr.  HUBBELL.  Yes,  Senator,  I  will.  We  will  look  into  it.  I  am  fully 
aware  that  it  is  not  just  in  the  area  of  bankruptcy,  but  that  the 
costs  of  litigation  in  our  society  right  now  have  gotten  out  of  hand. 

Senator  Metzenbaum.  It  certainly  has.  It  is  unbelievable  that 
any  ordinary  person  who  wants  to  go  to  court  and  has  a  case  that 
is  justiciable  and  in  many  instances  just,  at  least  in  that  individ- 
ual's opinion,  just  can't  afford  the  cost  of  legal  services. 

You  have  been  a  trial  lawyer  for  20  years.  You  said  in  your  open- 
ing statement  that  you  have  told  clients  they  could  not  afford  to 
go  to  trial.  I  guess  this  question  follows  the  previous  one.  What  can 
we  do  to  make  our  legal  system  more  available  to  the  ordinary  in- 
dividual so  that  all  those  who  have  a  just  claim  can  make  that 
claim  without  bankrupting  themselves  in  connection  with  paying 
legal  fees?  Do  you  have  any  thoughts  as  to  what  we  can  do  about 
the  entire  matter  of  legal  fees? 

Mr.  HuBBELL.  Senator,  I  have  been  thinking  about  it.  It  is  an 
area  that  I  am  most  familiar.  I  think  we  have  to  work  with  all  ele- 
ments of  people  who  use  and  are  part  of  the  legal  system  in  an 
overall  effort  to  look  at  our  civil  justice  system.  Certainly,  areas 
that  have  been  explored  and  discussed  include  alternative  dispute 
resolution,  include  limits  on  discovery.  It  is  something  that  we  as 
a  society  have  to  come  together  and  make  our  justice  system  avail- 
able to  all  of  our  citizens.  I  don't  believe  it  is  just  the  poor  today 
who  can't  afford  it;  it  is  almost  everyone. 

Senator  Metzenbaum.  Yesterday,  I  spoke  to  the  district  court 
judges  of  the  United  States  and  I  pointed  out  to  them  my  concern 
about  the  new  direction  that  Justice  Scalia  would  like  to  take  our 
court  system,  and  that  is  for  the  courts  only  to  look  at  the  language 
of  the  law  and  not  to  look  at  the  intent  of  Congress — what  hap- 
pened on  the  floor;  what  the  committee  reports  are;  what  amend- 
ments, if  any,  were  made  and  the  reasons  for  those  amendments. 

Do  you  have  any  opinion  with  respect  to  the  propriety  of  the 
courts  limiting  themselves  just  to  looking  at  the  language  of  the 
law,  or  do  you  believe,  as  Justice  Frankfurter  and  others  have  said, 
that  the  courts  ought  to  look  at  the  specific  language  of  the  legisla- 
tion, but  also  look  at  the  legislative  background  that  brought  about 
the  enactment  of  the  law  and  what  committee  reports  and  what 
Congresspersons  and  Senators  said  in  connection  with  its  passage? 

Mr.  Hubbell.  Senator,  obviously,  I  wasn't  privy  to  Justice 
Scalia's  comments  and  don't  know  in  what  context  they  were  taken. 

Senator  Metzenbaum.  It  was  stated  in  an  opinion. 

Mr.  Hubbell.  Certainly,  legislative  history  in  my  State  when  I 
was  on  the  court  was  part  of  the  consideration  when  we  were  inter- 
preting legislation.  I  would  have  to  look  at  the  specifics  of  the  cir- 
cumstance, but  certainly  in  my  day  and  on  the  court  that  I  served 
legislative  history  was  considered. 
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Senator  Metzenbaum.  Thank  you  very  much.  My  time  has  ex- 
pired. 

Senator  Thurmond — let  us  see;  I  am  not  sure  who  is  next. 
Senator  THURMOND.  I  beUeve  Senator  Simpson  was  next. 
Senator  Metzenbaum.  Senator  Simpson?  I  am  sorry. 

OPENING  STATEMENT  OF  SENATOR  SIMPSON 

Senator  Simpson.  Mr.  Chairman,  I  appreciate  it,  and  I  certainly 
appreciate  that  from  Senator  Thurmond.  Perhaps  we  will  reach  a 
stability  on  the  issue  of  early-bird  versus  the  other,  but  I  do  thank 
Senator  Thurmond  and  the  Chair. 

Mr.  Hubbell,  good  to  see  you,  sir. 

Mr.  Hubbell.  Good  to  see  you. 

Senator  Simpson  I  enjoyed  my  meeting  with  you 

Mr.  Hubbell.  Same  here. 

Senator  SiMPSON  [continuing].  Talking  about  old  days  playing 
college  football  and  how  we  both  got  our  faces  rearranged  in  that 
process.  My  nose  suffers  greatly  from  that,  and  those  were  interest- 
ing times. 

You  certainly  come  highly  recommended.  You  are  well  qualified, 
very  respected,  and  the  way  you  have  answered  the  questions  with 
regard  to  the  private  club  issue — and  if  that  is  the  way  that  plays 
out,  I  certainly  will  support  you  in  this  role.  But  I  must  say  I  have 
had  a  genuine  kick  out  of  all  of  this  because  I  was  here  when 
Judge  Ryskamp  came  before  this  group.  He  was  a  man  from  Flor- 
ida who  was  in  a  private  club  and  the  abuse  that  he  took  here  in 
this  committee  was  absolutely  disgusting. 

The  odd  thing  was  he  received  extraordinary  support  from  black 
and  Hispanic  leaders  in  his  hometown.  They  sent  us  letters.  I  hope 
the  American  public  and  perhaps  the  media  might  go  back  and  look 
at  the  hearings  on  Kenneth  Ryskamp  where  the  letters  were  pre- 
sented. At  page  235,  there  were  letters  from  black  lawyers  in  his 
area.  There  were  letters  from  other  minorities  of  all  types  and  de- 
scriptions— gender,  sex.  They  sent  along  their  own  letters. 

There  was  a  most  moving  letter  from  one  of  the  remarkable 
church  groups.  Rev.  Manuel  Salabria,  where  all  of  his  congregation 
signed  a  most  beautiful,  poignant  letter,  many  of  them,  of  course, 
Hispanic,  saying  that  this  man  was  a  wonderful  citizen,  a  remark- 
able citizen,  nothing  racist  about  him.  It  appeared  in  Spanish 
newspapers,  it  appeared  in  black  newspapers.  But  Kenneth 
Ryskamp  was  ripped  out  of  here  in  the  most  remarkable  diatribe 
you  can  imagine.  There  have  been  others  in  this  committee,  but 
that  was  a  pretty  good  one. 

So,  you  see,  at  times  here  we  deal — I  want  you  to  know  we  deal 
with  other  sinister  things  here.  We  dealt  once  with  the  Masonic 
Order.  What  do  you  think  of  that?  We  were  told  once  several  years 
ago  by  staff  that  the  Masonic  Order  was  some  sneaky  bunch.  There 
are  about  18  of  us.  Democrat  and  Republican  alike,  who  happen  to 
be  members  of  that  in  the  Senate,  a  fifth  of  us.  The  Elks  Lodge 
then  one  time  was  put  before  us  as  some  remarkable  bastion  of  in- 
sensitivity.  There  are  only  about  2  million  members  there.  I  don't 
know  whether  they  get  to  the  VFW  next,  or  who. 

But  I  can  tell  you  it  is  disgusting  when  a  club  restricts  or  dis- 
criminates, but  it  is  not  disgusting  when  a  person  has  joined  the 
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club  to  be  with  their  friends.  I  guess  the  ultimate  hypocrisy,  and 
it  was  honestly  done,  was  when  my  fine  friend,  Lloyd  Bentsen,  de- 
termined that  as  he  ran  for  President  of  the  United  States  he 
would  resign  his  membership  in  certain  clubs  in  Houston,  which  he 
did,  which  is  the  way  he  is  as  a  remarkable  person.  When  that  ac- 
tivity was  finished,  he  rejoined  the  clubs  not  because  he  is  racist 
in  any  sense.  There  is  not  a  racist  shred  in  the  man.  He  did  it  be- 
cause he  liked  to  be  with  his  friends  and  business  associates  of  his 
life  in  that  community.  So  we  put  a  very  sinister  twist  to  it. 

You  obviously  did  everything  you  could  to  remedy  the  situation. 
You  told  me  that  in  my  presence  and  I  believe  you,  and  I  think 
that  is  all  that  should  be  asked  of  you  as  to  try  to  assist  the  club 
to  meet  its  moral  and  social  and  civil  rights  obligations.  But  to 
hear  some  of  the  discussion  today,  there  are  more  contortionists  in 
here  than  there  are  in  the  Moscow  Circus,  and  it  has  really  been 
fascinating.  But  we  will  leave  it  at  that;  no  need  to  probe  it  any 
further.  Obviously,  there  were  some  errors  made  in  the  written 
record  in  the  past,  but  what  a  remarkable  exercise. 

Just  as  important,  I  see  that  the  new  organization  chart  shows 
that  the  INS,  the  Immigration  and  Naturalization  Service,  and  the 
Executive  Office  for  Immigration  Review  will  be  under  your  stew- 
ardship. 

Mr.  HUBBELL.  That  is  correct,  Senator. 

Senator  SiMPSON.  Well,  that  pleases  me  greatly,  and  we  have 
talked  about  this.  The  Immigration  Service-Justice  Department  re- 
lationship has  not  been  a  very  productive  one;  it  hasn't  been 
strong.  If  confirmed,  you  will  be  the  caretaker  of  the  relationship 
that  has  deteriorated  to  an  unfortunate  level. 

Now,  since  you  would  have  day-to-day  responsibility  for  the 
Agency,  I  am  interested  in  how  you  see  your  role  regarding  the  Im- 
migration and  Naturalization  Service.  How  do  you  view  that  Agen- 
cy in  these  times,  because  what  is  happening  is  the  people  of  Amer- 
ica are  devoting  more  of  their  attention  to  exactly  what  is  going  on 
when  they  see  what  happens  with  regard  to  the  issue  of  JFK  Air- 
port, the  fact  that  these  people  just  go  into  our  society,  the  abuse 
of  asylum,  the  contortion  indeed  as  to  someone  being  a  refugee  who 
is  not  a  refugee  and  yet  uses  a  precious  refugee  number?  What  do 
you  see  as  to  what  you  intend  to  do  with  the  Immigration  and  Nat- 
uralization Service? 

Mr.  HuBBELL.  Senator,  when  I  came  to  the  Justice  Department 
on  January  21,  it  was  probably  not  on  the  first  of  my  list  as  think- 
ing that  was  one  of  my  top  priorities.  It  has  taken  as  much  time 
of  any  area  that  has  been  in  the  Department  since  I  have  been 
there.  It  is  an  area  that  needs  immediate  attention,  forceful  atten- 
tion, in  so  many  ways. 

We  must  find  ways  to  deal  with  the  refugee  situation,  and  we 
must  find  ways  to  have  people  who  come  into  this  country  illegally 
to  have  the  process  sped  up.  We  must  find  ways  to  protect  our  bor- 
ders. These  are  some  of  the  few  areas  that  I  can  think  of  at  the 
top  of  my  head  without  getting  into  real  specifics.  But  you  can  be 
assured  that  I  will  work  with  this  committee,  Congress,  and  the 
administration  in  giving  INS  our  top  priority  within  the  Justice  De- 
partment. 
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Senator  SiMPSON.  Well,  I  can  assure  you  that  that  is  heartening 
and,  as  you  indicated  to  me,  you  would  visit  with  me  from  time  to 
time  on  that  issue. 

Mr.  HUBBELL.  I  look  forward  to  it,  Senator. 

Senator  SiMPSON.  I  do,  too.  There  have  been  many  expressed 
delays  in  appeals  that  create  these  terrible  backlogs,  and  I  think 
the  American  people  will  determine  as  we  go  through  the  hearings 
anew  that  what  we  find  is  often  people  who  are  using  or  misusing 
asylum  or  who  are  illegal  often  have  more  due  process  than  an 
American  citizen  does  because  we  as  a  country  have  built  that  in 
out  of  our  own  heritage.  So,  that  is  something. 

You  indicated  that  you  would  hope  to  reduce  those  backlogs  and 
delays.  That  is  correct,  is  it  not? 

Mr.  HuBBELL.  That  is  correct.  Senator. 

Senator  SiMPSON.  On  the  issue  of  political  asylum,  we  are  going 
to  have  a  hearing  here.  You  are  aware  of  the  fact  that  people  come 
here.  They  get  on  an  aircraft  with  documents  and  when  they  land 
they  don't  have  documents.  Sometimes,  they  actually  ingest  the 
documents  or  dispose  of  them  and  then  say,  I  am  here.  They  don't 
have  to  say  anything,  just  say  "asylum."  Then  we  say  we  have  no 
detention  facilities;  your  hearing  will  be  in  6  months.  They  stack 
their  Louis  Vitton  luggage  on  a  cart  and  go  out  and  get  a  cab,  and 
that  is  the  end  of  that.  We  don't  see  them  again.  Fifty  percent  of 
them  never  show  up. 

So  I  hope  the  administration,  as  soon  as  possible,  will  get  a  posi- 
tion on  that.  I  think  from  talking  with  you  and  the  Attorney  Gen- 
eral that  you  are  ready  to  form  a  position  on  that  because  it  is  so 
absurd  that  you  can't  really  get  to  anything  but  having  some  kind 
of  an  expedited  procedure  where  if  they  don't  have  the  correct  doc- 
uments and  they  are  not  an  asylee,  you  put  them  on  the  plane,  the 
next  one  out,  after  a  hearing  before  special  officers.  That  is  an  ex- 
pedited inspection,  if  you  will.  It  is  not  throwing  people  out,  but  I 
hope  that  you  will  be  ready  for  that. 

Can  we  assure  that  as  we  have  this  hearing,  which  has  been 
scheduled  again — it  was  canceled,  as  Senator  Kennedy  said.  He 
was  good  to  schedule  it  for  me  at  my  request.  He  has  worked  close- 
ly with  me  on  immigration  issues  and  illegal  and  legal  immigra- 
tion, as  has  Senator  Simon.  The  three  of  us  are  the  only  members 
of  the  subcommittee.  No  one  else  wanted  to  get  on,  just  three  of 
us. 

So  will  you  be  ready?  We  have  postponed  it  once.  Can  you  assure 
us  that  you  will  be  ready  to  present  us  with  a  position  for  this 
hearing  with  regard  to  this  issue  of  asylee  misuse? 

Mr.  HuBBELL.  Senator,  as  I  believe  I  told  you  when  we  visited, 
we  are  working  on  that  right  now  and  I  will  be  ready,  assuming 
it  is  not  today. 

Senator  Simpson.  It  is  not  today,  but  it  is  coming  very  shortly. 
Well,  I  want  to  ask  a  final  question.  Several  of  us-— Senator  Ken- 
nedy; Senator  Mathias,  who  is  not  a  member  of  the  Senate  any 
longer;  Senator  DeConcini — were  members  of  the  Select  Commis- 
sion on  Immigration  and  Refugee  Policy.  We  determined  that  em- 
ployer sanctions  were  the  most  humane  tool  to  address  illegal  im- 
migration and,  of  course,  then  that  became  a  portion  of  the  legisla- 
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tion.  It  means  simply  that  an  employer  who  knowingly  hires  an  il- 
legal undocumented  person  is  going  to  be  penalized. 

Now,  of  course,  there  are  problems  with  it  because  we  never  were 
able  to  do  some  kind  of  universal  identifier.  It  is  a  cottage  industry 
in  fraudulent  documents.  We  don't  hold  the  employer  responsible 
for  that,  so  obviously  the  employer  just  looks  briefly  at  the  card. 
If  it  is  a  fake,  he  has  done  all  he  is  asked  to  do;  that  is  that.  Of 
course,  things  happen  and  don't  happen.  There  has  been  alleged 
discrimination. 

But  it  is  odd  to  me  that  the  same  groups  that  called  for  the  re- 
peal of  employer  sanctions  ever  since  they  became  law  in  1986,  and 
the  same  congressional  Members  that  called  for  repeal  of  employer 
sanctions  are  the  same  people  who  opposed  the  legislation  tooth 
and  fang  during  the  years  it  was  debated  in  Congress.  So  it  is  like- 
ly that  those  groups  believe  now  they  have  new  friends  of  the  ad- 
ministration, except  for  Lane  Kirkland.  You  will  find  that  he  feels 
just  exactly  like  I  do  on  this  issue. 

I  would  be  interested  in  your  position  on  employer  sanctions.  Do 
you  believe  they  are  a  necessary  and  important  part  of  immigration 
control,  and  will  this  administration  support  employer  sanctions? 

Mr.  HUBBELL.  Senator,  I  don't  personally  have  an  opinion  at  this 
time,  but  I  know  that  I  will  have  to  very  soon.  I  look  forward  to 
working  with  you  and  others  in  the  area.  I  do  know  that  this  ad- 
ministration, not  just  this  Justice  Department,  has  to  do  a  better 
job  in  the  area  of  educating  people  about  what  the  law  is.  There 
is  a  law  on  the  books  and  we  must  do  a  better  job  of  educating 
those  people  about  what  the  law  is. 

Senator  Simpson.  Well,  I  thank  you,  Mr.  Hubbell,  and  you  may 
have  listened  to  the  remarks  of  one  of  our  new  members  yesterday, 
Senator  Dianne  Feinstein,  mentioning  the  public  dismay  about  cur- 
rent large-scale  illegal  immigration  into  the  United  States,  the 
highest  level  of  all  time.  The  mail  that  rolls  in  that  comes  from 
California — it  comes  from  American-Hispanic  citizens  who  are  tired 
of  seeing  undocumented  illegal  people  using  the  system,  abusing 
the  system.  It  strikes  across  all  norms  and  ethnic  groups. 

I  share  her  view  that  there  will  be  a  tremendous  backlash 
against  legal  immigration  if  we  don't  get  things  corrected.  With  il- 
legal immigration,  the  only  way  to  do  that  now  is  employer  sanc- 
tions plus  some  kind  of  universal  identifier.  So  I  will  be  looking  for- 
ward to  talking  with  you  and  visiting  with  you  about  that,  and  it 
is  good  to  know  that  you  are  going  to  turn  high-level  attention  to 
resources  for  the  INS,  and  you  have  assured  me  of  that. 

Mr.  Hubbell.  I  have. 

Senator  SIMPSON.  Thank  you,  sir. 

Mr.  Hubbell.  Thank  you. 

Senator  SiMPSON.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Now,  Senator  Leahy  was  kind 
enough  to  indicate,  I  think,  that  he  would  be  willing  to  yield  until 
we  established  this  rule.  The  more  I  do  this,  the  more  I  am  in- 
clined— the  longer  I  am  here,  the  more  I  like  seniority.  The  senior- 
ity rules  makes  it  a  lot  easier  on  the  Chair,  but  I  yield  to  Senator 
Leahy,  who  I  am  told  will 

Senator  Leahy.  Mr.  Chairman,  as  earlier  when  Senator  Kennedy 
asked  if  I  would  be  willing  to  yield  time  to  him,  I  will  be  glad  to 
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do  that  now,  for  Carol  Moseley-Braun.  I  will,  of  course,  yield  to  her, 
but  I  just  want  to  know  two  things  for  the  record.  If  I  don't  get  a 
chance  to  come  back,  I  will  submit  my  other  questions  for  the 
record. 

But  I  certainly  would  not  compare  this  with  the  Judge  Ryskamp 
nomination  at  all.  He  was  in  a  club  which  had  a  reputation  for  ex- 
cluding members  on  the  basis  of  race.  The  Coral  Gables  Commis- 
sion wouldn't  meet  there  because  of  that.  Governor  Martinez,  who 
certainly  was  not  known  as  any  flaming  liberal,  held  up  a  judicial 
nominee  because  of  his  membership  in  that  club.  Meanwhile 
Ryskamp  was  sitting  there  as  a  Federal  judge  with  membership  in 
that  following  times  when  there  had  been  newspaper  articles  and 
everything  else  about  their  exclusionary  policies.  In  fact,  a  Jewish 
newspaper  publisher  was  turned  down  solely  because  of  his  reli- 
gion. 

That  is  a  lot  different  than  the  Little  Rock  club  which  has  func- 
tions attended  by  blacks.  They  use  all  of  the  sports  facilities.  Now, 
following  Mr.  Hubbell's  efforts,  it  has  a  black  member;  there  are 
Jewish  members.  It  is,  I  believe,  a  completely  different  situation. 
I  understand  the  parallels  that  are  being  drawn,  but  I  would  sug- 
gest that  the  record  shouldn't  allow  those  parallels  to  be  drawn  so 
completely  that  nobody  even  raises  the  point  that  there  is  some- 
thing different. 

Senator  Simpson.  Mr.  Chairman,  would  you  yield  for  10  seconds? 

The  Chairman.  Sure. 

Senator  SiMPSON.  Let  the  record  clearly  show  that  Judge 
Ryskamp  was  in  the  club  and  trying  to  change  that.  That  was  clear 
in  the  record. 

Senator  Leahy.  Well,  it  is  fairly  unclear  in  the  record.  This  was 
a  man  who  came  up  here  and,  as  one  of  the  editorials — I  believe 
the  Washington  Post — underscored  his  insensitivity  toward  the  ra- 
cial, ethnic,  and  religious  policies  of  that  club.  He  was  even  able 
to  blow  a  courtesy  call.  Judge  Ryskamp  was  sort  of  brought  kicking 
and  screaming  into  even  acknowledging  that  there  might  be  a  prob- 
lem there. 

But,  anyway,  we  have  gone  longer  than  I  intended.  I  do  want  to 
yield  to  the  Senator  from  Illinois. 

The  Chairman.  Thank  you.  I  am  prepared  to  accept  the  generos- 
ity of  our  Republican  colleagues  on  this  issue. 

Senator  Simpson.  Yes,  all  right. 

The  Chairman.  And  I  would  point  out  that  unrelated  to  the 
clubs,  as  my  colleagues  will  remember,  with  Judge  Ryskamp,  right- 
ly or  wrongly,  good  or  bad,  founded  or  unfounded,  there  were  alle- 
gations of  racial  slurs  from  the  bench  and  insensitive  remarks 
which  became  a  big  issue.  I  don't  want  to  relitigate  that.  I  just 
want  to  make  a  point  that  there  were  additional  issues  relating  to 
that  as  well.  But  as  I  said,  I  am  delighted  to  leave  it  as  acknowl- 
edging, and  I  mean  this  sincerely,  the  generosity  of  the  ranking 
member  and  the  distinguished  Senator  from  Wyoming  and  the  Sen- 
ator from  Maine  and  others,  and  we  can  move  on.  And  you  should 
be  hoping  we  do,  too,  Mr.  Hubbell. 

Senator  Simpson.  Mr.  Chairman,  he  had  one  other  significant  de- 
fect. He  was  a  conservative. 
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The  Chairman.  I  am  also  prepared  to  let  the  Senator  have  the 
last  word. 

Senator  SIMPSON.  No,  no.  Give  it  to  Senator  Leahy. 

The  Chairman.  No,  no. 

Senator  Leahy.  I  am  the  token  exception  to  the  rule  here  on  se- 
niority, so  I  will  just  sit  back. 

The  Chairman.  Yes,  and  I  thank  you  for  your  generosity,  Sen- 
ator. 

Senator  Moseley-Braun. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you,  Mr.  Chairman.  When  you 
are  number  93  out  of  100  in  seniority,  you  especially  appreciate  the 
generosity  of  Senator  Leahy  for  allowing  you  to  go  forward.  Thank 
you  very  much.  Senator  Leahy. 

The  Chairman.  For  2  years,  I  was  number  100  in  seniority  and 
for  6  years  I  was  below  90. 

Senator  Moseley-Braun.  That  was  in  1949,  right,  Senator? 
[Laughter.] 

The  Chairman.  That  is  exactly  right. 

Senator  Moseley-Braun.  Yes,  thank  you. 

The  Chairman.  That  was  the  bad  old  days.  The  press  liked  that. 
I  didn't  know  I  was  getting  that  old,  but  I  guess  they  are  right.  I 
am.  You  are  right.  Senator. 

Senator  Moseley-Braun.  Sorry  about  that,  Mr.  Chairman. 

The  Chairman.  That  is  OK. 

Senator  Moseley-Braun.  I  didn't  mean  a  word  of  it,  except  the 
thanks  to  Senator  Leahy. 

The  Chairman.  No,  no.  It  is  an  accurate  observation. 

Senator  Moseley-Braun.  In  carrjdng  out  my  duty  under  the 
Constitution  to  advise  and  consent  to  Presidential  nominations,  I 
believe  it  is  necessary  to  carefully  evaluate  two  aspects  of  a  nomi- 
nee's background — his  or  her  competence  and  his  or  her  character. 
There  has  never  been  any  doubt  concerning  Mr.  Hubbell's  com- 
petence to  serve  as  Associate  Attorney  General.  He  has  distin- 
guished himself  in  both  the  private  and  public  sectors,  serving  as 
managing  partner  of  one  of  Arkansas'  leading  law  firms,  as  the 
mayor  of  Little  Rock,  and  as  a  justice  on  the  Arkansas  Supreme 
Court. 

Based  on  his  experience  both  as  a  litigator  in  complex  civil  trials 
and  as  a  judge  and  as  pro  bono  counsel  to  people  who  needed  his 
help,  Mr.  Hubbell  has  demonstrated  himself  as  a  man  of  great  com- 
petence in  the  law,  and  I  think  we  are  fortunate  to  have  him  offer 
his  talents  to  help  Janet  Reno  restore  luster  to  the  faded  Justice 
Department. 

Mr.  Hubbell's  character,  however,  became  an  issue  for  many 
Americans  both  in  and  out  of  the  Senate  when  news  of  his  mem- 
bership in  an  exclusive  country  club  made  headlines.  For  this  Sen- 
ator, the  issue  of  membership  in  exclusive  private  clubs  has  always 
been  much  larger  than  any  one  individual.  Membership  in  such 
clubs  is  not  so  much  a  matter  of  morality  as  it  is  a  matter  of  eco- 
nomics. 

Women  and  minorities  do  not  seek  to  join  establishments  such  as 
this  country  club  or  any  other  because  they  are  desperate  for  cama- 
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raderie,  friendship,  or  ambience  to  be  found  in  those  venues.  Their 
motivation  is  the  same  as  that  of  the  men  who  have  belonged  to 
those  country  clubs  for  years.  It  is  on  the  golf  course  and  in  the 
clubhouse  where  deals  are  made  and  networks  are  nurtured. 

It  is  not  a  matter,  Senator,  of  hanging  out  with  your  friends  and 
associates.  It  is  very  often  a  matter  of  business. 

Exclusive  establishments  such  as  this  country  club  represent  the 
highest  reaches  of  the  glass  ceiling,  and  I  believe  we  must  use 
every  tool  within  our  reach  to  shatter  that  ceiling  once  and  for  all. 
I  am  aware,  Mr.  Chairman,  that  this  committee  has  struggled  over 
several  years  to  develop  a  tenable  policy  on  club  membership.  For 
those  who  believe  bona  fide  efforts  to  integrate  such  clubs  are  the 
best  course,  Mr.  Hubbell's  well-documented  efforts  represent  a  text- 
book example  of  such  a  campaign.  For  those  who  believe  that  main- 
taining membership  in  such  establishments  is  incompatible  with 
holding  a  position  of  high  public  trust,  Mr.  Hubbell  is  no  longer  a 
member  of  the  club  in  question,  and  so  that  issue  becomes  moot. 

Mr.  Chairman,  we  may  need  to  reexamine  our  position  on  exclu- 
sive clubs,  but  for  today  let  the  record  be  clear.  Webb  Hubbell  has 
not  only  played  by  this  committee's  rules,  he  has  gone  one  step  fur- 
ther. His  resigTiation  is  no  admission  of  guilt.  It  is  a  demonstration 
of  his  sensitivity,  and  I  would  like  also  to  congratulate  and  thank 
the  members  of  this  committee  for  the  sensitivity  they  have  dem- 
onstrated to  this  issue  because,  quite  frankly,  as  opposed  to  contor- 
tions or  a  stage  joke,  the  fact  of  institutional,  systematic  discrimi- 
nation is  a  very  serious  matter,  striking  to  the  heart  of  our  efforts 
to  open  up  this  society  to  women  and  minorities  as  equal  partners. 

The  fact  that  this  committee  has  grappled  as  intensely,  and  that 
Mr.  Hubbell  has  grappled  as  intensively  as  he  has  with  this  issue, 
I  think  speaks  very  highly  for  the  members  of  this  institution  and 
of  this  committee. 

Club  membership  illustrates  one  facet  of  a  nominee's  character. 
With  a  nominee  like  Webb  Hubbell,  however,  there  are  other  as- 
pects of  his  life  which  provide  us  with  much  more  insight  about  the 
true  nature  of  the  man.  This  is  particularly  true  with  respect  to  the 
issue  which  has  come  into  question,  his  commitment  to  civil  rights 
and  equal  opportunity. 

I  have  listened,  Mr.  Chairman,  to  people  who  know  Mr.  Hubbell 
and  have  worked  with  him  over  the  years,  particularly  from  Little 
Rock's  African-American  community.  My  friend,  Lottie  Shackleford, 
is  here  and  Lottie  went  out  and  did  the  full-court  press  on  your  be- 
half, Mr.  Hubbell.  I  have  listened  to  members  of  the  African-Amer- 
ican community  in  Little  Rock  and  what  they  have  said  about 
Webb  Hubbell  is  that  from  the  very  beginning  he  has  gone  out  of 
his  way  to  try  to  open  up  this  society.  They  have  told  us  quite  sim- 
ply that  he  has  lived  his  life  as  a  shining  example  of  the  best  of 
the  South,  and  they  are  proud  to  send  him  to  Washington  and  I 
think  we  should  be  proud  to  have  him  here. 

Mr.  Hubbell,  I  want  to  welcome  you,  and  this  is  my  chance  to 
ask  you  some  questions  about  this  Department.  Again,  I  want  to 
congratulate  you  on  your  nomination  and  to  say  to  you  that  I  am 
more  than  well  pleased  and  satisfied  that  you  have  demonstrated 
the  sensitivity  to  this  issue  that  I  think  our  country  needs  to  have 
in  a  high  level  such  as  your  leadership  as  Associate  Attorney  Gen- 
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eral  for  the  Justice  Department,  and  I  thank  you  for  what  you  have 
done.  I  congratulate  you  for  it,  and  I  congratulate  you  again  and 
I  congratulate  the  members  of  this  committee  for  taking  this  issue 
as  seriously  as  it  is. 

It  is  a  very  serious  matter.  It  is  a  matter  of  economic  opportunity 
and  inclusion  for  women  and  minorities,  and  one  that,  given  this 
level  of  discourse,  I  believe  will  leave  our  country  richer  and  better 
for  it.  Again,  I  want  to  thank  you  for  that. 

I  have  some  specific  questions  on  an  issue  having  to  do  with  the 
part  of  the  Justice  Department  that  you  will  undertake.  Now,  you 
are  going  in  as  Associate  Attorney  GJieneral,  which  means  you  will 
have  the  Office  of  Legislative  Affairs,  the  Office  of  Legal  Counsel, 
Immigration  and  Naturalization,  the  Executive  Office  for  Immigra- 
tion Review,  the  U.S.  Trustees,  Information  and  Privacy,  Foreign 
Claims  Settlement,  Civil  Rights  Division,  Civil  Division,  Antitrust 
Division,  Environment  and  Natural  Resources,  the  Tax  Division, 
and  the  Community  Relations  Division.  Is  that  correct? 

Mr.  HuBBELL.  That  is  correct.  Senator. 

Senator  Moseley-Braun.  There  is  a  hold-over  matter,  Mr.  Hub- 
bell,  that  probably  marks  one  of  the  more  sordid  chapters  in  the 
history  of  the  Justice  Department,  and  it  goes  back,  frankly,  to 
1983  under  the  tenure  of  two  previous  attorneys  general  in  which 
the  Department  of  Justice  may  well  have  been  involved  in  a  situa- 
tion of  which  mystery  novels  are  written.  The  Inslaw  case  is  what 
I  am  referring  to. 

In  that  case,  there  have  now  been  hearings  by  the  House  com- 
mittee. There  have  been  hearings  by  this  Department,  and  I  want 
to  ask  you  a  couple  of  questions  about  Inslaw  because  if  indeed  the 
indications  are  correct,  then  this  really  is  a  scandal  of  monumental 
proportions  that  will  tarnish  the  Justice  Department's  integrity 
and  reputation  not  just  in  this  country,  but  all  over  the  world. 

Let  me  ask,  are  you  familiar  with  the  Inslaw  case  to  begin  with? 

Mr.  HuBBELL.  Senator,  I  am  not  as  familiar  as  I  know  I  will  be. 
I  know  that  Judge  Bua  has  issued  his  report.  It  is  currently  being 
reviewed  by  people  within  the  Justice  Department.  It  is  also  being 
redacted  to  take  out  certain  grand  jury  testimony  and  will  be  then 
made  available  to  the  attorneys  for  the  other  side.  I  have  not  re- 
viewed the  report  at  this  time. 

Senator  Moseley-Braun.  You  said  Judge  Bua  has  finished — 
Judge  Bua  is  from  my  circuit,  by  the  way,  and  when  I  was  in  the 
U.S.  attorney's  office  he  was  already  on  the  bench  and  he  is  a 
greatly  respected  gentleman.  But  his  report  has  been  finished? 

Mr.  HUBBELL.  Yes,  Senator. 

Senator  Moseley-Braun.  Has  it  been  released? 

Mr.  HUBBELL.  No,  it  has  not  been  released. 

Senator  Moseley-Braun.  Where  is  it  now? 

Mr.  HuBBELL.  It  is  at  the  Justice  Department. 

Senator  Moseley-Braun.  Where?  On  whose  desk  is  his  report? 

Mr.  HuBBELL.  Copies  of  the  report  are  with  the  Attorney  Gen- 
eral, with  Phil  Heymann,  with  myself,  and  I  believe  one  other  gen- 
tleman who  is  reviewing  it. 

Senator  Moseley-Braun.  You  have  not  had  an  opportunity  yet 
to  review  it? 

Mr.  HuBBELL.  No,  I  haven't.  Senator. 
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Senator  Moseley-Braun.  Well,  that  is  actually  understandable/ 
A  couple  of  questions.  One,  is  it  your  intention  to  move  expedil- 
tiously  on  a  resolution  within  Justice  of  the  Inslaw  situation? 

Mr.  HUBBELL.  Senator,  there  are  two  aspects  that  I  am  awar^  of. 
One  is  the  Judge  Bua  report,  the  other  is  litigation  that  is  going 
on  right  now.  I  don't  think  it  would  be  appropriate  for  me  tofcom- 
ment  on  that  litigation,  but  I  can  assure  you  that  the  report  is 
going  to  be  made  available  for  the  attorneys  to  the  other  side  and 
then  we  will  deal  with  it  in  an  expeditious  fashion. 

Senator  Moseley-Braun.  Do  you  have  a  timetable  for  release  of 
the  report  to  this  committee? 

Mr.  HuBBELL.  Senator,  I  don't.  I  will  be  happy  to  consult  with 
Attorney  General  Reno  about  is  release  and  its  timing.  It  should 
be  soon. 

Senator  Moseley-Braun.  In  that  regard,  Mr.  Hubbell,  in  terms 
of  the  Inslaw  situation,  it  is  my  understanding  that  Justice  has 
been  using  this  software  since  1983.  It  has  been  used  by  the  Jus- 
tice Department,  by  intelligence  networks,  law  enforcement  agen- 
cies, and  even  foreign  governments.  We  have  never  paid  the  people 
who  developed  this  stuff  a  dime,  have  we? 

Mr.  Hubbell.  Senator,  I  am  not  familiar  with  the  facts  of  the 
case  at  this  time.  I  will  be. 

Senator  Moseley-Braun.  OK.  Then  I  guess  my  last  question  is, 
assuming  for  a  moment  that  Judge  Bua's  report  discloses  wrong- 
doing by  the  Justice  Department,  is  it  your  intention  to  pursue  via 
criminal  as  well  as — well,  I  guess  you  can't  speak  to  the  criminal, 
but  is  it  your  intention  to  pursue  by  civil  means  restitution  to  the 
victims  of  this  alleged  conspiracy? 

Mr.  Hubbell.  Senator,  because  there  is  an  ongoing  case,  I  don't 
think  it  would  be  appropriate  for  me  to  talk  about  the  specific  rem- 
edies until  after  we  review  the  report. 

Senator  Moseley-Braun.  I  was  trying  to  ascertain  whether  or 
not  you  were  referring  to  the  private  litigation  or  an  initiative  by 
the  Justice  Department. 

Mr.  Hubbell.  There  is  private — there  is  litigation,  as  I  under- 
stand it,  that  the  Justice  Department  is  a  party  to.  Senator,  and 
that  is  why  I  am  reluctant  to  talk  about  the  specifics  of  the  case. 

Senator  Moseley-Braun.  Yes;  well,  I  would  ask  that  you  report 
to  our  Chairman  in  this  matter  as  soon  as  you  see  your  way  clear 
to  make  the  report  on  Inslaw  available  to  the  committee. 

Mr.  Hubbell.  Yes. 

The  Chairman.  Thank  you.  Thank  you  very  much.  Senator.  I 
have  been  discussing  for  a  minute  here  the  schedule  with  my  dis- 
tinguished  

Senator  Moseley-Braun.  I  wasn't  exactly  finished,  but  it  is  OK. 

The  Chairman.  Oh,  I  am  sorry.  I  beg  your  pardon. 

Senator  Moseley-Braun.  It  is  OK. 

The  Chairman.  No,  keep  going,  you  have  more  time. 

Senator  Moseley-Braun.  No,  no,  no,  Mr.  Chairman.  It  is  fine. 
Again,  I  just  wanted  to  try  to  pin  down 

The  Chairman.  Please,  go  right  ahead.  You  have  more  time. 

Senator  Moseley-Braun  [continuingl.  A  commitment  that 
should  wrongdoing  be  discovered,  will  you  use  every  means  possible 
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to  pursue  to  the  enth  degree,  no  matter  how  far-flung  or  how  high 
up  it  goes,  the  actors  in  this  alleged  conspiracy? 

Mr.  HUBBELL.  Senator,  I  will  consult  with  Attorney  General  Reno 
and  Phil  Heymann,  and  I  can  assure  you  if  there  is  wrongdoing 
that  we  will  take  appropriate  action. 

Senator  Moseley-Braun.  Thank  you  very  much.  Now,  I  am  fin- 
ished. 

The  Chairman.  Thank  you  very  much.  I  was  discussing  very 
briefly  the  schedule  for  the  remainder  of  the  morning  and  day  with 
Senator  Hatch.  With  the  permission  of  our  colleagues  and  the  for- 
bearance of  the  witness,  it  seems  as  though  there  are  probably  no 
more  than  four  more  Senators  who  have  questions,  and  at  the  sug- 
gestion of  the  Senator  from  Utah  maybe  what  we  should  do  is  give 
you  a  5-minute  break  now  and  if  you  agree,  we  will  just  go  straight 
through  lunch  and  you  will  have  a  later  lunch  rather  than  an  ear- 
lier lunch.  Rather  than  break  now,  come  back  at  2  and  come  back 
only  for  an  hour  or  so,  let  us — do  you  have  a  problem  with  that? 

Mr.  HUBBELL.  Senator,  that  would  be  my  preference. 

The  Chairman.  All  right. 

Senator  Grassley.  Under  the  early-bird  rule,  who  comes  after 
me? 

The  Chairman.  Well,  hopefully,  you  will  be  gone  and  won't  know. 
[Laughter.  1 

I,  honest  to  goodness,  don't  know,  but  I  will  work  that  out  in  this 
5-minute  break.  We  will  recess  for  5  minutes  and  come  back  with 
Senator  Grassley. 

[Recess.] 

The  Chairman.  The  distinguished  Senator  from  Iowa. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Thank  you,  Mr.  Chairman,  and  thank  you, 
Mr.  Hubbell,  for  your  work  as  a  public  servant  and  a  community 
leader,  and  congratulations  on  your  appointment.  Let  me  say  I  en- 
joyed very  much  getting  better  acquainted  with  you  in  my  office 
and  visiting  with  you. 

I  think  in  a  city  like  this,  any  President  of  the  United  States 
probably  deserves  a  friend  like  you  close  by,  and  I  would  not  find 
fault  with  the  President  in  his  desires  to  have  somebody  like  you 
in  whom  he  has  confidence  not  only  because  of  friendship,  but  be- 
cause of  your  attributes  as  a  counselor  in  a  position  where  you  are 
going  to  be. 

On  the  question  of  club  membership,  let  me  make  very  clear  that 
I  think  most  of  the  very  specific  questions  that  I  was  going  to  ask 
you  have  been  very  competently  covered  by  some  of  my  colleagues, 
but  if  I  could,  I  would  like  to  bring  this  up  partly  to  make  points 
and  partly  to  ask  some  questions  that  have  not  been  asked. 

If  I  could  review  just  some  facts,  you  have  been  a  member  of  the 
Country  Club  of  Little  Rock  since  the  late  1970's,  although  you 
have  been  a  full  member  since  1985.  The  club  did  not  have  any  Af- 
rican-American members  until  December  1992,  a  month  after 
President  Clinton's  election,  and  I  remember  your  explanation  that 
there  had  actually  been  a  processing  of  this  for  many  months  prior 
to  that  period  of  time. 
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Now,  the  situation  we  are  in  here,  to  kind  of  put  it  into  context, 
if  I  could,  is  reminiscent  of  Vaughn  Walker's  nomination  for  Fed- 
eral judge  when  one  of  my  colleagues  on  the  other  side  of  the  aisle 
said,  "Vaughn  Walker  had  not  taken  significant  action  to  change 
the  club's  policy  until  his  club  membership  endangered  his  con- 
firmation prospects."  That  Senator  on  the  other  side  of  the  aisle 
concluded  that  Mr.  Walker's  efforts  to  change  the  Olympic  Club's 
policy  against  admitting  women  were  "nothing  more  than  a  cynical 
effort  to  get  himself  confirmed." 

Vaughn  Walker  was  confirmed,  and  I  expect  that  you  will  be  as 
well.  I  haven't  seen  anything  yet  published  or  said  today  that 
would  indicate  anything  other  than  that  you  will  be  confirmed.  But 
I  think  that  by  now  you  have  some  appreciation  of  the  seriousness 
of  this  issue  before  you  and,  of  course,  you  have  indicated  that  as 
well  in  your  resignation  effective  today  from  the  club. 

One  question  that  maybe  has  not  been  asked  about  your  club  is 
how  many  women  members  it  has  and  for  how  long  it  has  admitted 
women  to  full  membership. 

Mr.  HUBBELL.  Senator,  since  I  have  been  a  member,  we  have  had 
women  members,  and  I  know  as  far  back  as  I  know  about  the  Lit- 
tle Rock  Country  Club  they  have  had  women  members. 

Senator  Grassley.  OK.  Some  of  my  Democrat  colleagues  have 
said  that  they  did  not  see  a  need  for  you  to  resign  from  the  club. 
So  let  me  ask,  then,  why  did  you  resign  from  the  club? 

Mr  HuBBELL.  Senator,  it  is  a  very  personal  decision  on  my  part 
m  believing  that,  as  I  said  in  my  opening  statement,  that  I  don't 
want — I  know  that  this  issue  has  been  perceived  by  some  that  I  am 
not  sensitive,  and  as  I  go  forward  and,  hopefully,  if  confirmed  by 
this  Senate,  in  a  very,  very  difficult  job,  I  don't  want  anyone  to 
have  that  perception,  so  I  resigned. 

Senator  Grassley.  Let  me  ask  you  a  question,  understanding 
that  this  was  several  years  ago  when  you  were  younger.  Can  you 
tell  me  why  you  joined  the  club  in  the  first  place,  a  club  that  at 
that  time  didn't  have  any  minority  members? 

Mr.  HuBBELL.  Senator,  I  wanted  to  play  golf  and  it  was  close  to 
my  home  and  a  very  good  golf  course. 

Senator  Grassley.  Well,  how  can  I  find  any  fault  with  that  an- 
swer? 

The  Chairman.  What  is  your  handicap? 

Mr.  HuBBELL.  Honestly,  Senator,  it  is  on  the  board  as  a  10,  but 
I  haven't  played  to  it  in  years. 

Senator  Grassley.  I  would  just  simply  ask  you  at  that  point  of 
your  initial  application— and  I  don't  say  this  with  any  unfairness 
Jf^^^^s  ,\s  ^{^^  way  you  thought,  that  maybe  at  that  point  in  your 
life  it  didn  t  really  matter  and  it  wasn't  an  issue  foremost  in  your 
mind  whether  or  not  the  club  had  any  minority  members. 

Mr.  HuBBELL.  No,  Senator.  I  have  tried  all  my  life  to  be  sensitive 
to  those  types  of  issues.  African-Americans  were  using  the  club  at 
that  time.  I  quickly  found  out  there  weren't  any  members  and 
began  to  talk  to  people  at  that  very  point.  I  tried  to  be  sensitive 
to  these  issues  since  I  have  gone  to  college.  I  grew  up  in  the  South 
where  discrimination  for  a  long  time  was  more  than  just  subtle  it 
was  direct.  ' 
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Senator  Grassley.  Let  me  ask  you  if,  during  this  thought  proc- 
ess that  led  you  eventually,  in  your  words,  to  promote  speakmg  out 
and  getting  minority  members — did  you  ever  consider  undertaking 
any  affirmative  action  or  changing  club  policies  to  accommodate 
members,  like  maybe  perhaps  a  lower  dues  fee,  if  there  were  any 
economic  impediments  to  minority  members  coming  into  the  club? 

Mr.  HUBBELL.  Senator,  I  never  was  on  the  governing  body,  but 
certainly  that  would  be  an  area  of  discussion.  Another  area  of  dis- 
cussion is  whether  certain  financial  institutions  could  make  a  loan. 
Those  are  the  type  things  that  you  consider  and  talk  about,  but  I 
was  never  on  the  governing  body  which  would  have  discussed  low- 
ering dues  or  something  to  that  extent. 

Senator  Grassley.  Now,  did  your  answer  say  that  you  did  try  to 
get  the  governing  body  to  think  in  those  terms,  or  if  you  had  been 
on  the  governing  body  those  are  things  that  you  would  have  sug- 

sested? 
Mr.  HuBBELL.  Senator,  I  didn't  mean  to  imply  that  I  suggested 

that  to  the  board  because  I  did  not. 

Senator  Grassley.  OK. 

Mr.  HuBBELL.  If  I  had  been  on  the  board,  I  might  have  been 
able,  through  the  board,  to  look  at  other  ways  that  we  could  have 
promoted  affirmative  action,  but  I  was  not. 

Senator  GRASSLEY.  Do  you  have  a  rough  idea  how  many  mem- 
bers of  the  club  there  are  today,  all  members,  just  roughly? 

Mr.  HUBBELL.  Senator,  I  believe  the  membership  is  somewhere 
between  400  to  500.  ,  ^  ,.  .    ^ 

Senator  Grassley.  OK.  Now,  to  what  extent  do  you  believe  that 
one  black  member  out  of  this  many  members  that  you  have  just 
stated  makes  the  club  integrated?  ,-   ^  .^  x  ri.         j  t 

Mr.  HUBBELL.  Senator,  I  would  not  be  satisfied  it  1  telt — and  1 
never  would  have  felt  that  only  one  black  or  African-American 
member  would  be  satisfactory  in  that  type  of  context.  Certainly,  I 
hope  and  know  that  other  members  of  the  club  are  working  right 
now  to  recruit  other  African-American  applicants  to  the  club. 

Senator  GRASSLEY.  A  spokesman  for  the  President  make  the 
point  that  the  issue  of  club  membership  should  be  closed  because 
with  the  one  member  the  club  is  now  integrated.  I  would  like  to 
take  this  point  one  step  further.  Is  it  fair  to  say  that  a  neutral  pol- 
icy—in this  case,  the  initiation  fee  and  club  dues— may  have  a  dis- 
parate impact  upon  minorities?  ,     .    ..  •   .  • 

Mr.  HUBBELL.  Senator,  I  wouldn't  want  to  say  what  the  initiation 
fee  is.  There  are — certainly,  other  African-Americans  in  our  com- 
munity could  afford  to  join  the  club. 

Senator  GRASSLEY.  Well,  if  that  did  have  a  negative  impact  upon 
membership,  I  guess  we  won't  call  it  discrimination  in  this  case 
even  if  it  has  a  disparate  impact,  right? 

Mr.  HuBBELL.  Senator,  I  am  having  a  hard  time  understanding 
the  question.  I  apologize.  I  know  it  is  my  fault.  t    u-   i    t 

Senator  GRASSLEY.  No;  you  don't  need  to  apologize.  I  think  1  am 
going  to  go  on  to  another  question. 

Mr.  HUBBELL.  OK.  ^  ,  f  ,.u 

Senator  GRASSLEY.  I  discussed  with  Janet  Reno  the  case  ot  the 
Harold  Ford  jury  selection  decision  and  where  that  should  be  held, 
and  I  brought  your  name  into  that  exchange  with  her.  First  of  all. 
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I'm  not  concerned  with  the  substance  of  the  Harold  Ford  case,  but 
I  am  concerned  with  the  case  as  a  specific  example  of  possible  in- 
terference by  DOJ  and  the  White  House.  Let  me  say,  when  I  served 
in  the  House  of  Representatives,  I  considered  Harold  Ford  a  friend. 
He  treated  me  well.  Hopefully,  I  treated  him  well,  and  the  same 
thing  today. 

But  I  have  been  concerned  because  previous  administrations 
have  been  kind  of  chastised  for  so-called  political  involvement  in 
the  process  of  handling  specific  cases.  My  reason,  then,  for  inquir- 
ing into  this  area  has  to  do  with  my  concern  about  prosecutorial 
independence  and  interference  from  either  Congress  or  the  White 
House  in  a  particular  criminal  case  or  investigation. 

You  were  on  the  scene  at  Justice  during  the  time  that  Congress- 
man Ford  and  other  Congressmen  on  his  behalf  appealed  to  the 
Department  to  overturn  a  decision  of  a  local  U.S.  attorney.  All  of 
this  happened  over  a  few  days  in  mid-February,  and  I  have  a  chro- 
nology that  you  were  good  enough  to  prepare  for  me  that  I  am 
gomg  to  mtroduce  into  the  record.  I  know  that  Senator  Biden  went 
over  some  of  this  with  you,  but  I  would  like  to  review  some  more 
details. 

Could  you  tell  us  about  the  discussions  that  you  had  about  this 
matter?  First,  I  note  in  the  documents  that  you  provided  the  com- 
mittee that  assistant  White  House  counsel  Vince  Foster  forwarded 
to  Acting  Attorney  General  Gerson  a  letter  from  Rev.  Jesse  Jackson 
about  the  Ford  case  and  the  jury  issue.  What  contacts  did  you  have 
with  the  White  House  counsel's  office  or  other  White  House  officials 
about  this  matter,  and  could  you  please  tell  us  about  any  of  the 
conversations,  with  whom,  when,  and  what  was  said? 

Mr.  HuBBELL.  Senator,  the  only  conversation  or  contact  I  had 
with  anyone  at  the  White  House  was  on  Monday — I  don't  have  the 
exact  date— when  I  received  a  call  from  Bernard  Nusbaum  to  say 
that  Congressman  Ford  had  wanted  to  talk  to  the  President  about 
his  case  and  that  they  had  referred  him  to  the  Department  of  Jus- 
tice. That  was  all  that  was  said. 

Senator  Grassley.  OK;  hopefully,  I  am  going  to  now  refer  to  the 
very  same  conversation  you  just  mentioned  between  you  and  Stuart 
Gerson  on  the  subject  about  whether  to  join  a  motion  by  the  de- 
fense to  strike  the  jury  and  select  a  jury  from  Memphis  and  what 
recommendations  you  may  have  made  to  Mr.  Gerson  on  that  point. 

Mr.  HuBBELL.  On  Friday,  as  Stuart  was  making  his  decision,  he 
visited  with  many  people,  I  believe;  I  was  one  of  them.  We  dis- 
cussed the  positives  and  negatives  about  the  decision  one  way  or 
the  other.  We  talked  about  what  we  thought  might  happen  if  he 
decided  to  join  in  the  motion  and  what  might  happen  if  he  decided 
not  to  join  in  the  motion.  After  we  had  that  lengthy  discussion,  he 
asked  me  if  I  would  support  his  decision  either  way  he  went  and 
I  said  of  course.  He  was  the  Attorney  General  at  the  time.  Later 
that  evening  he  called  me  and  said  to  come  down,  that  he  would 
like  me  to  review  his  press  release  that  he  was  going  to  issue  and 
his  statement. 

Senator  Grassley.  I  think  you  have  been  very  forthcoming  on 
that  answer.  Let  me  just  say  this,  then:  You  discussed  it  with  him, 
you  did  not  make  any  recommendation  to  him.  You  said  he  was  the 
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Attorney  General  and  you  responded  positively  that  you  would  sup- 
port what  he  decided? 

Mr.  HUBBELL.  That  is  correct. 

Senator  Grassley.  I  hope  through  this  process  and  the  outcome 
of  the  Ford  case,  where  the  jury  acquitted  him,  that  not  only  for 
you,  but  also  for  Mr.  Gerson  that  confidence  would  be  reestablished 
in  our  process  of  justice  in  America.  And,  I  hope  we  can  avoid  fu- 
ture interference  or  attempts  at  interference— those  are  my 
words— in  the  process.  Afterall,  Congressman  Ford  did  get  a  fair 
trial  from  the  jury  selected  from  outside  Memphis.  He  obviously  did 
or  he  wouldn't  have  been  acquitted. 

Let  me  ask  you  a  question  on  the  general  subject  of  ethics  in  gov- 
ernment as  it  relates  to  your  involvement  with  the  writing  of  an 
ethics  law,  or  your  helping  to  draft  an  ethics  law  for  Arkansas.  I 
understand  that  President  Clinton,  then  Governor  Clinton  advo- 
cated a  comprehensive  lobbyist  registration  and  disclosure  law  In 
the  initial  draft,  the  proposed  law  also  would  have  required  public 
officials  to  file  a  report  every  time  that  they  act  in  a  way  that 
would  have  had  some  impact  upon  the  family's  personal  finances. 
That  bill  did  not  pass  the  legislature,  so  you  went  back  to  the 
drawing  board  and  revised  the  bill  and  submitted  it  directly  to  the 

people  in  a  referendum.  ^  ,.    ,     .  ^     i.-  i 

In  the  revised  ethics  bill,  the  requirement  of  disclosing  potential 
conflicts  only  extended  to  State  legislators  and  not  to  the  Gov- 
ernor's office.  Why  did  you  make  that  change? 

Mr.  HuBBELL.  Senator,  obviously  that  process  was  a  long  one.  1 
served  on  the  ethics  commission  appointed  by  the  then  Governor 
who  proposed  model  legislation  for  the  Governor  to  submit  to  the 
legislature,  and  that  proposal  included  a  section  which  would  have 
required  all  public  servants,  not  just  the  Governor,  not  just  the  leg- 
islature, but  public  servants  all  the  way  down  to  the  Rogers,  AR, 
Tree  Board,  which  was  a  specific  example  that  came  up,  to  have 
to  make  such  disclosures. 

During  the  legislative  process  where  we  were  unable  to  pass  any 
ethics  or  lobbying  bills,  one  of  the  primary  opponents  to  the  legisla- 
tion were  those  same  local  officials  who  were  concerned  about  that 
provision.  So  in  drafting  and  being  asked  to  draft  an  initiated  act, 
those  who  were  with  me,  including  Common  Cause,  other  individ- 
uals tried  to  craft  a  legislative  act  that  dealt  with  what  was  per- 
ceived to  be  the  biggest  problem,  that  being  lobbyist  disclosure  in 

the  State  of  Arkansas.  ,  ,  i.   •  ^    u   j  u     *. 

We  had  just  gone  through  a  session  where  the  lobbyists  had  beat 
any  reform  and  we  had  no  law.  So  we  also  had  to  draft  very  care- 
fully a  public  popular  name  and  ballot  title,  so  we  had  to  limit  the 
act  to  where  it  could  be  passed,  and  it  was. 

Senator  Grassley.  My  time  is  up.  I  guess  I  would  just  simply 
close  by  asking,  couldn't  that  have  been  done  by  just  exempting 
those  small-town  and  local  officials  who  were  not  paid  and  who  vol- 

unteered? 

Mr.  HuBBELL.  Senator,  as  you  know,  in  drafting  legislation  there 
are  always  lots  of  options,  but  when  you  grant  an  exemption  here 
or  otherwise,  it  can  have  effects.  We  tried  to  very  carefully  draft 
this  law  so  it  would  deal  with  the  lobbyists,  and  it  did  so  and  has 
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been,  as  I  understand  it,  recognized  as  one  of  the  model  lobbying 
disclosure  acts  in  the  country. 

Senator  Grassley.  Mr.  Chairman,  I  will  ask  the  rest  of  my  ques- 
tions on  the  next  round. 

The  Chairman.  OK,  thank  you. 

Senator  Leahy. 

OPENING  STATEMENT  OF  SENATOR  LEAHY 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  Mr.  Hubbell,  I  have 
sat  here  and  listened  to  you  now  for  almost  3  hours  and  I  have 
been  impressed  with  your  answers.  From  what  I  have  heard  here 
today  and  what  I  have  heard  in  my  own  meetings  with  you  I 
think — ^you  bring  a  common-sense  attitude  toward  the  law  and  to- 
ward the  Department  of  Justice,  something  that  is  needed.  I  like 
the  idea  of  having  somebody  there  who  has  had  experience  in  the 
private  practice  of  law  and  somebody  who  truly  understands  what 
is  there. 

I  would  note  that  you  have  men  and  women  at  the  Department 
of  Justice,  career  employees,  who  are  among  the  finest  lawyers  I 
have  had  the  privilege  to  meet  as  a  member  of  the  bar  for  close 
to  30  years  now,  and  I  would  hope  that  you  would  encourage  them 
in  their  efforts.  They  are  there  because  of  their  sense  of  dedication 
and  their  sense  of  what  the  Department  of  Justice  should  be.  Many 
have  been  hurt  by  the  demoralization  that  has  taken  place  there 
for  various  reasons  over  the  past  number  of  years,  and  I  think  that 
you  would  do  not  only  the  Department  of  Justice,  but  the  whole 
country,  well  to  encourage  them  to  come  back  to  be  able  to  fully 
utilize  their  talents,  and  these  talents  are  formidable. 

I  should  also  note  in  the  past  few  years  that  Chairman  Biden 
and  Senator  Thurmond  and  I,  along  with  most  other  members  of 
this  committee  and  Chairman  Brooks  from  the  House  Judiciary 
Committee,  have  been  working  on  a  bill  that  would  improve  Amer- 
ican competitiveness  by  encouraging  joint  production  ventures, 
something  that  will  eventually  create  thousands,  perhaps  tens  of 
thousands,  of  good,  high-paying  jobs  in  this  country.  The  adminis- 
tration has  been  very  helpful  to  us. 

Yesterday,  the  House  passed  the  consensus  bill.  I  think  we  are 
going  to  have  it  on  the  floor  very  quickly  and  I  look  forward  to  its 
passage.  I  just  mention  that  to  say  thanks  for  your  help  with  it. 
We  had  bipartisan  support  here  and  strong  help  from  the  adminis- 
tration and  we  got  it  passed. 

I  would  like  to  talk  about  something  that  has  been  an  area  that 
I  have  sort  of  championed  in  my  years  on  the  Judiciary  Committee, 
and  that  is  the  Freedom  of  Information  Act.  I  think  the  Justice  De- 
partment has  not  shown  respect  for  the  Freedom  of  Information 
Act  during  the  past  12  years.  This  is  the  one  Department  that 
should  be  at  the  absolute  forefront  of  making  FOIA  work.  Instead, 
the  Department  has  been  like  an  anchor  on  it. 

Last  year.  Senator  Brown  and  I  introduced  legislation  to  update 
FOIA.  We  wanted  to  cover  electronically-stored  government  infor- 
mation. I  very  rarely  bring  paper  home  anymore;  I  use  my  home 
computer  to  come  back  into  my  files  here  in  my  office.  So  much  is 
on  electronics.  Will  you  and  the  administration  work  with  us  to  get 
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this  bill  passed  quickly  and  more  broadly  to  make  sure  that  open 
government  is  a  reality? 

Mr.  HUBBELL.  Senator,  I  am  not  that  familiar  with  the  bill  itself 
at  the  current  time,  but  I  know  I  will  be,  and  I  look  forward  to 
working  with  you  on  it.  I  believe  very  strongly  in  government  in 
the  open. 

Senator  Leahy.  In  1977,  Griffm  Bell,  then  Attorney  General, 
wrote  to  all  Government  agencies  to  work  not  only  with  the  letter 
of  FOIA,  but  with  the  spirit  of  it.  I  hope  that  this  would  be  your 
attitude  and  the  Department's  attitude. 

Mr.  HUBBELL.  Senator,  I  will  be  glad  to  carry  that  back  to  Attor- 
ney General  Reno  and  see  if  a  similar  letter  won't  go  out. 

Senator  Leahy.  I  think  that  a  lot  of  departments  wanted  to  com- 
ply with  FOIA  and  we  have  tried  to  build  in  incentives  for  them 
to  do  that,  everything  from  being  able  to  keep  part  of  the  fees  if 
they  are  within  certain  times,  and  so  on.  But  they  would  like  to 
know  that  that  is  really  what  the  administration  wants,  and  I 
think  if  the  Department  of  Justice  especially,  the  Department  that 
has  to  defend  suits  regarding  FOIA— if  the  clear  message  comes 
across  that  you  want  more  openness  in  government,  not  less  open- 
ness, it  is  a  message  that  is  going  to  carry  the  day. 

Incidentally,  last  year  the  administration  created  a  major  con- 
troversy by  proposing  legislation  that  would  require  the  tele- 
communications and  computer  industries  to  make  their  products 
not  more  user-friendly,  but  more  wiretap-friendly.  They  wanted  to 
put  in  a  trap  door  so  that  if  you  had  a  computer,  even  if  it  is 
encrypted — something  that  we  are  telling  our  manufacturers  to 
do — ^they  could  get  in.  As  we  find  now  that  some  of  our  finest  allies, 
including  some  that  get  foreign  aid  from  us,  are  doing  everything 
possible  to  steal  our  commercial  secrets,  we  ask  our  manufacturers 
to  use  encr3q5ted  communications.  At  the  same  time,  we  say,  how- 
ever, if  you  do  that,  we  really  want  to  have  a  little  trap  door  that 
we,  the  FBI,  can  come  in  and  plug  in  and  find  out  because  we 
would  only  have  the  purest  of  motives  in  doing  that.  I  think  it  is 
one  of  the  dumbest  ideas  I  have  heard.  I  can't  imagine  anything — 
on  these  encryption  services  and  programs — I  can't  imagine  any- 
thing that  would  hinder  network  security  more  than  a  trap  door. 
And  I  can  just  see  an  American  company  trying  to  sell  communica- 
tions gear  or  computers  abroad  and  have  somebody  say,  "Oh,  yes, 
this  is  the  one  where  your  Government  can  automatically  tap  in." 

So,  please  work  with  us  if  a  similar  idea  comes  up  in  this  admin- 
istration. I  fully  understand  the  needs  of  law  enforcement  to  be 
able  to  utilize  electronic  investigative  methods  in  criminal  cases. 
But  to  go  on  the  assumption  right  at  the  beginning  that  every  sin- 
gle person  can  have  a  computer  and  that  computer  can  have  an 
electronic  trap  door  in  it  for  the  (Government,  which  would  never 
violate  their  rights,  is  not  one  that  I  can  support. 

I  would  hope  as  we  try  to  merge  the  needs  of  law  enforcement 
in  this  country  that  we  will  work  very  closely  and  also  understand 
that  an  awful  lot  of  people  have  their  own  private  commercial 
needs  and  don't  have  an  enormous  degree  of  trust  that  the  Govern- 
ment would  always  protect  their  rights. 

The  INS  has  had  terrible  management  problems  and  internal 
conflicts  in  recent  years.  It  has  been  awful,  and  now  they  have  an 
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extreme  centralization  of  INS  here  in  Washington.  In  some  ways, 
it  seems  the  cure  might  be  worse  than  the  disease.  How  do  you  feel 
about  INS  and  reform? 

Mr.  HUBBELL.  Senator,  as  I  have  said  a  couple  of  times,  the  INS 
is  on  the  forefront  of  our  attention,  and  must  be.  I  have  heard  more 
about  the  INS  since  coming  to  Washington  than  any  other  depart- 
ment or  any  other  division,  and  the  Attorney  General  and  I  are 
committed  to  giving  that  our  top  attention. 

Senator  Leahy.  Listening  to  the  things  that  Senator  Simpson 
was  saying  on  the  problems,  we  need  some  way  of  tracking  aliens, 
especially  criminal  aliens.  I  have  made  proposals  on  that,  as  others 
have,  and  I  have  sent  a  letter  down  to  the  Attorney  General.  I  will 
send  a  similar  letter  to  you. 

There  are  good  areas.  Without  sounding  parochial,  the  INS  East- 
ern Regional  Office  is  generally  considered,  in  all  the  reviews  I 
have  seen  outside,  as  well  as  internal  reviews — as  a  model  of  what 
INS  is  supposed  to  do,  and  I  would  ask  you  also  to  look  at  that. 
Many  times  when  they  do  the  good  office  versus  bad  office,  they 
use  the  Eastern  Regional  Office  as  the  one  that  is  good  and  use 
just  about  everything  else  as  the  bad.  So,  take  a  look  at  it. 

For  the  record,  Mr.  Chairman,  I  would  note  that  that  office  is  lo- 
cated in  Vermont,  but  you  probably  were  reaching  that  conclusion 
on  your  own. 

The  Chairman.  I  suspected  that  that  may  be  the  case. 

Senator  Leahy.  But  I  think  so  much  of  INS  was  set  up  at  a 
much  easier  time,  a  far  less  complex  time,  on  INS  questions  and 
they  just  have  not  kept  up  to  date.  I  would  urge  you  that  that  be 
one  of  the  absolute  top  priorities. 

Mr.  HuBBELL.  Senator,  I  assure  you  it  is. 

Senator  Leahy.  Mr.  Hubbell,  this  may  sound  like  a  softball  ques- 
tion, and  please  don't  take  it  as  such.  Why  do  you  want  this  job? 
Maybe  I  should  put  it  this  way;  on  the  day  you  leave  this  job — and 
you  will  be  confirmed,  there  is  no  question  about  that — but  on  the 
day  you  leave  the  job,  what  do  you  want  to  be  said  about  you? 

Mr.  Hubbell.  Senator,  to  go  back  to  why  I  want  this  job,  I  have, 
as  I  said  in  my  opening  statement,  been  a  civil  trial  lawyer  for  20 
years,  and  yet  I  have  had  the  enjo3mient  of  also  being  in  public 
service.  I  have  an  opportunity,  thanks  to  Attorney  General  Reno 
and  President  Clinton,  to  merge  both  my  love  of  the  law  and  public 
service,  and  to  hopefully  help  this  administration  and  both  sides  of 
the  aisle  to  come  to  grips  with  some  very,  very  difficult  issues. 

I  see  in  the  area  of  civil  justice  a  possibility  that  many  of  our  citi- 
zens feel  like  that  they  cannot  have  a  civil  remedy,  that  will  cause 
disaster.  And  I  hope  if  I  could  leave  here  with  one  legacy  in  hope- 
fully 4  years,  if  confirmed  by  the  Senate,  it  would  be  that  we  have 
come  to  grips  with  our  civil  justice  system  and  made  it  more  acces- 
sible to  all  of  our  citizens. 

Senator  Leahy.  Thank  you,  Mr.  Chairman.  I  will  yield  back  the 
rest  of  my  time. 

The  Chairman.  Thank  you. 

Senator  Thurmond. 
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OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Mr.  Hubbell,  we 
are  glad  to  have  you  with  us. 
Mr.  Hubbell.  Thank  you,  Senator. 

Senator  Thurmond.  Mr.  Hubbell,  it  is  my  understanding  that 
you  have  played  a  major  role  within  the  Department  of  Justice  dur- 
ing the  past  several  months.  If  you  are  confirmed  as  Associate  At- 
torney General,  do  you  expect  your  role  to  become  more  significant 
or  change  in  other  ways? 

Mr.  Hubbell.  Senator,  I  hope  that  my  role  will  change  because 
it  will  mean  that  we  will  have  brought  in  not  only  a  Deputy  Attor- 
ney General,  a  Solicitor  General,  and  numerous  other  assistant  at- 
torney generals  who  can  help  us  go  forward  with  Janet  Reno's  and 
this  administration's  program.  I  hope  that  I  will  be  able  to  more 
focus  in  the  area  of  civil  justice  and  not  be  putting  out  so  many 
fires,  so  to  speak. 

Senator  Thurmond.  Mr.  Hubbell,  I  understand  the  Chairman 
has  touched  on  the  issue  of  your  serving  as  liaison  between  the 
White  House  and  the  Department  of  Justice.  As  a  followup,  please 
discuss  whether  as  Associate  Attorney  General  you  would  primarily 
view  your  loyalty  to  be  to  the  Attorney  General  or  to  the  President. 
Mr.  Hubbell.  My  first  loyalty,  Senator,  is  to  the  people  of  the 
United  States.  .  . 

Senator  Thurmond.  Of  course,  but  within  the  administration  do 
you  view  your  loyalty  to  the  President  or  the  Attorney  General? 

Mr.  Hubbell.  I  don't  see  they  are  in  conflict.  Senator,  at  this 
time,  but  my  boss  is  Attorney  General  Reno  and  she  can  ask  me 
to  leave  any  time  she  wants  to. 

The  Chairman.  I  think  you  answered  it  the  wrong  way,  but  go 
ahead.  [Laughter.] 

Senator  Thurmond.  Although  earlier  we  spoke  in  my  office  con- 
cerning the  details  of  your  involvement  in  the  Ford  case  and  you 
testified  today  concerning  it,  I  would  appreciate  hearing  whether 
you  would  handle  a  similar  situation  differently  today. 

Mr.  Hubbell.  Senator,  my  role  was  to  advise  Attorney  General 
Gerson.  If  it  were  today,  it  would  be  to  advise  Attorney  General 
Reno.  I  gave  Attorney  General  Gerson — we  discussed  the  matter. 
We  talked  about  the  possibilities,  we  talked  about  what  was  going 
to  happen.  I  would  hope  that  I  would  give  the  same  consultation 
with  the  current  Attorney  General  as  I  did  before,  recognizing  in 
this  case  and  on  such  a  broad  policy  matter  that  it  is  ultimately 
the  Attorney  General's  decision. 

Senator  Thurmond.  As  you  may  know,  Mr.  Hubbell,  I  am  the 
ranking  member  of  the  Subcommittee  on  Antitrust,  Monopolies  and 
Business  Rights.  I  understand  that  you  have  some  familiarity  with 
antitrust  laws.  Please  give  us  your  views  on  the  antitrust  laws  and 
their  importance  to  the  competitiveness  of  U.S.  businesses. 

Mr.  Hubbell.  Senator,  I  am  not  an  expert  in  the  area  of  anti- 
trust, but  I  have  tried  antitrust  cases.  My  views  are  that  the  laws 
of  the  country  must  be  enforced  and  that  we  must  look  at  the  anti- 
trust laws  and  its  enforcement  now  in  the  area  of  global  economy. 
Senator  Thurmond.  We  are  all  concerned  with  the  competitive- 
ness of  U.S.  industry,  and  Chairman  Biden  has  chaired  hearings 
on  this  issue.  Do  you  believe  that  the  antitrust  laws  should  apply 
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equally  to  U.S.  and  foreign  businesses,  or  should  they  seek  to  favor 
U.S.  companies  compared  to  foreign  businesses? 

Mr.  HuBBELL.  Senator,  I  do  not  have  an  opinion  on  that  right 
now.  It  is  not  something  I  have  been  asked  to  address  yet,  but 
since  you  have  asked  me,  I  will  look  into  it  and  be  glad  to  give  you 
what  my  opinion  is. 

Senator  THURMOND.  Mr.  Hubbell,  as  you  know,  section  5  of  the 
Voting  Rights  Act  requires  certain  States  and  localities  to  obtain 
preclearance  from  the  Federal  Government  before  they  change  any 
voting  procedures  within  their  jurisdictions.  Do  you  view  this  re- 
quirement as  outdated  or  do  you  believe  it  is  necessary  to  continue 
to  mandate  this  Federal  checkoff  of  the  States  and  localities  under 
this  statute? 

Mr.  Hubbell.  Senator,  I  do  not  have  a  view  one  way  or  the 
other,  but  I  believe  that  the  preclearance  is  the  law  and  we  would 
enforce  the  law  as  it  now  stands. 

Senator  THURMOND.  Do  you  think  all  States  ought  to  be  treated 
alike? 

Mr.  Hubbell.  Senator,  I  don't  have  a  view  on  that. 

Senator  Thurmond.  What? 

Mr.  Hubbell.  I  don't  have  a  view.  I  believe  in  enforcing  the  civil 
rights  laws  of  this  country. 

Senator  Thurmond.  Well,  I  will  just  ask  you  this  question.  Do 
you  believe  that  any  law  should  apply  to  all  the  States  and  not  sin- 
gle out  certain  States;  in  other  words,  treat  all  the  people  of  all  the 
States  alike? 

Mr.  Hubbell.  Senator 

Senator  Thurmond.  You  are  not  prejudiced  against  the  South, 
are  you?  [Laughter.] 

Mr.  Hubbell.  Senator,  I  can  assure  you  I  am  not  prejudiced 
against  the  South. 

Senator  THURMOND.  Wouldn't  it  be  fair  that  whatever  laws  we 
pass  apply  to  everybody?  You  could  have  violations  in  any  part  of 
this  country,  couldn't  you?  Therefore,  you  wouldn't  single  out  any 
particular  section  and  treat  them  differently. 

Mr.  Hubbell.  Senator,  if  there  is  a  violation  of  the  Voting  Rights 
Act  in  any  section  of  the  country,  it  should  be  enforced.  The  civil 
rights  laws  should  be  enforced. 

Senator  Thurmond.  I  agree  with  that,  and  those  laws  should  be 
applied  to  everybody,  shouldn't  they,  and  not  just  a  few? 

Mr.  Hubbell.  Senator,  I  don't  write  the  laws.  You  do,  and  I  will 
enforce  them.  I  do  beHeve  that  if  there  is  a  violation  of  the  civil 
rights  laws,  it  should  be  vigorously  enforced. 

Senator  Thurmond.  That  is  not  what  I  asked  you.  I  asked  you 
if  you  think  the  laws  ought  to  apply  to  everybody  in  this  Nation 
and  not  discriminate  against  any  particular  section — apply  the 
laws  to  everybody. 

Mr.  Hubbell.  Yes,  I  do  believe  that. 

Senator  Thurmond.  Isn't  that  a  fair  thing  to  do? 

Mr.  Hubbell.  Yes,  I  do,  Senator. 

Senator  THURMOND.  Thank  you.  Mr.  Hubbell,  as  a  trial  lawyer 
and  former  judge,  what  role  do  you  believe  the  American  Bar  Asso- 
ciation should  play  in  the  selection  or  recommendation  of  Federal 
judges?  What  role  do  you  believe  other  State,  local,  or  specialized 
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bar  associations  should  play  in  the  selection  or  recommendation  of 
Federal  judges? 

Mr.  HUBBELL.  Senator,  as  I  understand  it,  with  regard  to  district 
judges  the  role  is  one  of  cooperation  with  the  Senate  in  making  rec- 
ommendations to  the  President.  I  believe  in  the  role  of  bar  associa- 
tions we  should  not  limit  it  to  just  the  American  Bar  Association, 
and  that  is  not  meant  as  a  slap  to  the  American  Bar  Association. 
It  is  meant  that  we  should  include  other  bar  associations  in  getting 
input  on  who  would  make  the  best  judges. 

Senator  Thurmond.  Mr.  Hubbell,  what  do  you  think  is  meant  by 
the  advice  and  consent  clause  of  the  Constitution  regarding  the 
President's  power  in  appointing  judges? 

Mr.  Hubbell.  Senator,  as  I  understand  it,  the  President  makes 
the  nomination  and  the  Senate  advises  and  consents  by  reviewing 
the  qualifications  of  the  nominee  and  passes  on  them.  I  think  that 
process  has  been  going  on  since  the  beginning  of  time  and  should 
continue. 

Senator  THURMOND.  In  other  words,  the  President  makes  the 
choice,  but  the  Senate  has  to  approve  it? 

Mr.  Hubbell.  That  is  correct.  Senator. 

Senator  Thurmond.  That  is  the  Constitution,  isn't  it? 

Mr.  Hubbell.  Yes. 

Senator  Thurmond.  Now,  according  to  the  July  27,  1985,  issue 
of  the  Arkansas  Gazette,  you  were  considering  running  for  the  U.S. 
Senate  in  1986  as  a  Republican.  The  article  quotes  you  as  saying, 
"Like  most  people  in  Arkansas,  I  am  an  independent  until  I  have 
to  run  for  office  and  designate  a  party.  Yes,  I  am  a  Republican." 
Do  you  still  consider  yourself  a  Republican?  I  thought  perhaps  you 
were  that  elusive  Republican  the  President  promised  to  appoint 
somewhere  in  the  administration. 

Mr.  Hubbell.  Senator,  you  found  that  dark  spot  in  my  past. 
[Laughter.] 

I  am  not  a  Republican,  Senator.  I  did  not  run  as  a  Repuolican. 

Senator  Thurmond.  I  think  you  are  a  good  man.  I  expect  to  sup- 
port you,  in  spite  of  some  of  the  answers  being  a  little  bit  indiffer- 
ent. 

Mr.  Hubbell.  Thank  you,  Senator. 

The  Chairman.  Thank  you. 

Senator  Kohl. 

OPENING  STATEMENT  OF  SENATOR  KOHL 

Senator  Kohl.  Thank  you  very  much.  Senator  Biden.  Mr.  Hub- 
bell, as  you  know,  in  recent  years  we  have  been  talking  about  tort 
reform,  product  liability  reform.  We  haven't  made  any  substantial 
changes  yet,  but  there  is  vigorous  debate  on  whether  or  not  we 
need  to  change  and,  if  we  do,  in  what  areas  we  need  to  change.  Do 
we  need  to  change,  for  example,  our  positions  on  joint  and  several 
liability,  on  fee-shifting,  on  whether  or  not  we  need  caps? 

I  know  that  you  are  a  person  who  has  worked  in  this  area,  and 
I  have  no  doubt  that  you  come  to  this  job  with  some  thoughts  about 
the  need  for  product  liability  reform  and  tort  reform.  Would  you  be 
so  kind  as  to  give  us  some  of  your  thoughts  with  respect  to  what 
we  can  expect  from  you  by  way  of  advocacy  of  product  liability  re- 
form and  tort  reform? 
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Mr.  HUBBELL.  Senator,  what  initially  you  can  expect  from  me  is 
that  we  hope  to  pull  together  everyone  who  has  an  interest  in  this 
area  to  get  all  of  their  recommendations.  I  know  there  are  reports 
and  legislation  already  being  considered  to  come  up  with  a  com- 
prehensive solution  to  the  cost  of  litigation.  It  is  not  one  that  can 
be  limited  to  one  specific  item  or  the  other. 

Certainly,  in  the  area  of  civil  justice  reform  we  have  to  look  at 
alternative  dispute  resolution.  We  have  to  look  at  the  cost  of  dis- 
covery. I  know  that  from  being  a  civil  litigator.  We  spend  too  much 
money;  we  kill  too  many  trees  with  all  the  paperwork  that  we  do 
in  the  discovery  process  and  we  have  got  to  come  up  with  a  better 
solution. 

We  have  got  to  look  in  the  area  of  tort  reform,  but  we  must  in- 
clude everybody  in  it.  We  cannot  just  listen  to  one  side,  and  you 
will  find  from  me  a  person  who  is  going  to  listen  to  everyone  and 
then  hopefully  come  up  with  a  comprehensive  solution,  not  just 
piecemeal. 

Senator  KOHL.  Well,  I  think  that  is  encouraging.  I  would  like  to 
hear  something  from  you  in  the  area  of  joint  and  several  liability, 
which  I  am  sure  you  are  familiar  with.  Someone  who  may  have  a 
5-percent  stake  in  an  operation  could  wind  up  with  95  or  100  per- 
cent of  all  the  liability  for  damages  if  the  others  fall  away.  Do  you 
think  we  need  to  reform  that  equation?  I  wouldn't  ask  you  precisely 
how,  but  I  am  just  interested  in  your  ideas  as  to  whether  or  not 
that  needs  to  be  not  just  looked  at,  because  that  is  an  easy  answer 
for  anybody  to  say  about  anything,  but  would  you  reform  that? 
Would  you  change  that  equation  if  you  had  the  opportunity? 

Mr.  HuBBELL.  Senator,  I  am  familiar  with  joint  and  several  li- 
ability because  we  have  it  in  Arkansas.  You  can  go  all  the  way 
down  to  1  percent  and  end  up  maybe  being  totally  responsible. 

Senator  Kohl.  Right. 

Mr.  HuBBELL.  We  certainly  have  to  look  it,  and  I  am  saying  look 
at  it,  but  I  think  that  there  seems  to  be  some  unfairness  to  it,  but 
there  are  counterbalancing  issues  as  well  and  we  have  to  balance 
those.  And  so  I  don't  have  a  hard,  good  answer  for  you,  but  I  am 
going  to  commit  to  you  that  I  am  going  to  look  at  it.  And  I  know 
you  didn't  want  to  hear  just  that  I  was  going  to  look  at  it  because 
I  don't  have  a  solution,  but  I  can  commit  to  you  that  that  is  the 
way  to  go  because  it  is  only  one  piece  of  the  pie.  I  want  to  look  at 
the  whole  pie. 

The  Chairman.  The  question  is  would  you  have  drafted  him. 

Senator  KOHL.  Would  I  what?  Would  I  draft  him? 

The  Chairman.  Would  you  draft  him? 

Senator  KOHL.  Certainly,  I  want  him  on  my  side  for  sure. 

What  about  lawsuits  which,  by  anybody's  measurement,  are 
sometimes  frivolous,  whether  you  are  on  one  side  or  the  other  side? 
Lawsuits  are  filed  sometimes  that  are  frivolous  and  should  never 
have  been  filed.  What  do  you  think  about  a  loser  pays  system,  so 
that  people  who  file  frivolous  lawsuits  will  give  it  a  second  thought, 
knowing  that  they  may  wind  up  with  an  awful  lot  of  costs? 

Mr.  HuBBELL.  Senator,  it  is  certainly  a  part  of  the  piece.  Fee- 
shifting  is  something  that  must  be  reviewed,  but  I  know  from  my 
own  personal  experience  that  usually  the  people  who  file  the  most 
frivolous  lawsuits — it  wouldn't  do  you  any  good  if  you  got  a  recov- 
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ery  from  them  because  they  wouldn't  have  anything  to  recover 
from,  so  it  might  be  futile.  So  I  think  when  looking  at  the  pie  you 
have  to  have  that  as  part  of  the  equation  as  well. 

Senator  KOHL.  Do  I  take  that  as  a  statement  that  you  do  believe 
we  need  to  do  something  about  preventing  as  much  of  this  kind  of 
activity  as  we  can?  You  are  not  sure  how  we  will  do  it,  but  you  do 
feel  there  is  a  need  to  restrict  this  kind  of  activity  in  our  country? 

Mr.  HUBBELL.  Senator,  I  don't  want  to  deny  access  to  our  courts 
to  anyone,  but  at  the  same  time  I  think  everyone  knows  that  there 
are  lawsuits  being  filed  that  should  not  be  filed  and  that  we  have 
to  take  a  look  at  how  we  restrict  that  and  yet  allow  everyone  to 
have  access  to  our  courts. 

Senator  KoHL.  How  sympathetic  are  you  with  doctors  who  are 
forced,  for  fear  of  malpractice  suits,  to  perform  defensive  kinds  of 
medicine  or  not  to  perform  medicine  in  the  way  in  which  they  know 
it  should  be  performed  simply  because  they  are  afraid  of  a  mal- 
practice suit? 

Mr.  HuBBELL.  Senator,  I  am  familiar  with  malpractice  suits.  Cer- 
tainly, in  the  area  of  professional  malpractice  lawyers  sometimes 
feel  like  when  they  are  sued  it  is  groundless  as  well  and  that  there 
is  some  preventative  legal  practice  going  on  out  there  right  now, 
and  that  is  part  of  the  reason  the  costs  are  so  high. 

So  I  have  some  understanding  of  that  position,  and  yet  we  also 
do  not  want  people  to  be  denied  access  to  our  courts  if  true  mal- 
practice has  occurred.  It  is  something,  I  know,  that  is  on  the  table 
in  the  Health  Care  Task  Force  and  this  body  and  other  bodies  are 
certainly  going  to  have  an  opportunity  to  debate  whether  mal- 
practice cost  is  forcing  defensive  medicine  and  whether  that  is  driv- 
ing up  the  cost  of  health  care. 

Senator  KOHL.  Well,  many  people  feel — and  have  statistics  to 
demonstrate — that  we  have  more  litigation  in  this  country  than  in 
any  other  country  in  the  world.  First,  if  you  do  not  concur  entirely 
with  what  I  have  just  said,  then  do  you  concur  substantially  with 
what  I  have  said?  Second,  in  your  tenure  here  in  the  Justice  De- 
partment, will  you  have  a  strong  commitment  to  try  to  do  some- 
thing about  that? 

Mr.  HUBBELL.  Senator,  I  have  a  strong  commitment  to  reforming 
our  civil  justice  system  so  it  is  available  to  everyone,  but  it  doesn't 
cost  so  much.  I  also  recognize,  and  I  think  you  do  as  well,  that  be- 
cause we  have  a  civil  justice  system — people  do  have  a  civil  way 
to  redress  their  concerns — that  we  still  have  been  going  on  for  a 
long  period  of  time.  And  so  our  civil  justice  system  is  a  way  that 
we  can  reform  our  country  and  change  our  country  without  resort- 
ing to  violence,  and  we  never  should  lose  that  thought. 

Senator  KOHL.  Well,  I  have  enjoyed  this  opportunity  to  talk  with 
you,  Mr.  Hubbell. 

Mr.  Hubbell.  Me,  too.  Senator.  I  look  forward  to  doing  it  again. 

Senator  Kohl.  Yes,  and  I  look  forward  to  working  with  you  very 
much. 

Mr.  Hubbell.  Thank  you. 

Senator  KOHL.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  By  the  way,  since  my  attempt  at 
humor  did  not  work  and  it  failed,  I  want  to  make  a  point.  When 
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I  said  would  he  draft  you,  he  is  the  owner  of  the  Milwaukee  Bucks. 
That  is  what  I  was  referring  to.  I  didn't  mean 

Mr.  HuBBELL.  When  we  visited,  I  was  aware  of  that  because  Sid- 
ney Moncrief  played  for  Mr.  Kohl  and  he  is  a  true  folk  hero  back 
home. 

The  Chairman.  Senator  Brown. 

OPENING  STATEMENT  OF  SENATOR  BROWN 

Senator  BROWN.  Thank  you,  Mr.  Chairman.  Mr.  Hubbell,  you 
shouldn't  feel  bad.  The  Senator  from  Wisconsin  has  refused  to  draft 
any  of  us  on  the  committee  as  well. 

I  want  to  extend  my  welcome  to  you,  also,  and  I  know  you  appre- 
ciate that  we,  of  necessity,  sometimes  go  through  problems  in  our 
questions  because  that  is  a  focus  that  I  think  is  required  to  do  our 
job,  but  that  it  doesn't  indicate  any  lack  of  enthusiasm  either  for 
your  service  or  lack  of  appreciation  that  you  are  willing  to  sacrifice 
in  coming  to  serve  our  country.  As  you  know,  living  costs  here  are 
somewhat  different  than  they  are  in  your  home 

Mr.  Hubbell.  They  certainly  are.  Senator. 

Senator  Brown.  Aiid  pay  will  probably  be  quite  a  bit  less,  so  we 
appreciate  that  and  we  appreciate  the  sacrifice  you  make. 

I  might  say,  speaking  personally,  you  have  come  into  an  issue  be- 
cause of  membership  in  a  country  club  that  has  long  been  focused 
on  by  this  committee.  I  know  you  appreciate  that  this  is  not  the 
first  time  it  has  come  up.  It  has  come  up — at  least  I  am  familiar 
in  my  brief  tenure  on  the  committee — it  has  come  up  with  some 
partisan  objections  to  appointees  that  President  Bush  had  made. 

I  have  always  thought  that  the  appropriate  way  to  judge  that 
was  whether  or  not  the  man  or  woman  involved  intended  discrimi- 
nation, what  their  personal  conduct  was  and  what  they  did  about 
it.  I  must  say  as  I  review  the  issue,  your  personal  conduct  was  one 
of  trying  to  change  things,  trying  to  push  for  integration,  push  for 
the  club  to  be  opened  up,  and  I  find  that  not  only  admirable,  but 
what  we  would  hope  for.  I  hope  that  while  your  going  through  this 
has  been  painful  that  it  puts  the  issue  to  rest. 

I  must  say  there  was  an  outstanding  judge  in  Colorado  who  was 
turned  down  for  the  bench  simply  because  he  had  been  a  member 
of  a  club  that  had  not  acted,  or  at  least  had  not  acted  as  they 
should,  in  recruiting  members.  I  know  that  judge  would  have  made 
an  outstanding  member  of  the  Federal  judiciary  and  was  very  pro- 
integration,  and  was  turned  down  not  by  what  he  stood  for,  but  by 
what  others  in  the  club  stood  for,  and  I  thought  it  was  unfair.  I 
want  to  assure  you  Republicans  are  not  going  to  try  and  play 
games  with  you  on  this  issue.  We  thought  you  ought  to  look  to  the 
individual  all  along,  and  I  intend  to  hold  that  view. 

One  of  the  things,  though,  that  has  come  up  in  this  process  are 
questions  that  have  been  raised  by  a  stockbroker  you  dealt  with  al- 
most a  decade  ago,  and  I  want  to  turn  to  that  not  as  an  indication 
of  an  allegation  on  my  part,  but  as  part  of  our  responsibility,  I 
think,  to  clear  the  air  and  get  the  facts  put  together.  So  I  want  to 
ask  you  a  series  of  questions  that  relate  to  that  and  I  hope  you  will 
feel  free  to  expand  on  my  questions  if  you  want  to.  Don't  feel  bound 
by  my  questions  in  your  comments. 
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First  of  all,  as  I  understand  it,  they  relate  to  a  purchase  of  a 
stock  called  Arco 

The  Chairman.  Arkla. 

Senator  BROWN.  Arkla.  It  is  a  purchase  that  was  made  in  April 
1983  and,  I  believe,  a  disposition  that  took  place  several  months 
thereafter  of  that  stock.  I  know  you  are  familiar  with  the  term  "in- 
sider" and  that  it  can  relate  to  people  who  have  inside  information, 
special  information,  about  Arkla.  They  often  are  directors  or  offi- 
cers of  the  company,  or  people  who  have  access  to  that  information. 

Did  you  know  at  that  time — at  that  period  that  you  purchased 
the  stock,  did  you  know  anyone  who  would  be  classified  as  an  in- 
sider of  Arkla? 

Mr.  HUBBELL.  I  knew  the  president,  Sheffield  Nelson.  I  knew— 
I  think  on  the  board  was  Mack  McLarty;  I  think  on  the  board  was 
Myra  Jones,  who  was  on  the  city  board  with  me.  I  am  sure  I  know 
other  board  members.  It  is  an  Arkansas  company. 

Senator  BROWN.  Were  you  familiar  with  people  who  represented 
that  company,  a  law  firm  that  represented  that  company  who 
would  have  access  to  inside  information  as  well? 

Mr.  HuBBELL.  Senator,  I  don't  know  who  represented  Arkla  Gas 
in  1983,  but  I  am  sure  if  it  was  an  Arkansas  law  firm,  I  would 
have  known  who  they  were. 

Senator  Brown.  Did  anyone  talk  with  you  about  Arkla  before 
you  purchased  the  stock,  giving  you  information  about  it? 

Mr.  HuBBELL.  No,  sir;  unless  it  was  a  stockbroker,  no,  Senator. 

Senator  Brown.  So  you  did  not,  or  your  statement  is  you  did  not 
have  access  to  any  inside  information  on  Arkla  prior  to  your  pur- 
chase of  the  stock? 

Mr.  HUBBELL.  Senator,  I  have  never  bought  a  stock  based  on  in- 
side information. 

Senator  Brown.  You  practiced  in  Arkansas  with  the  Rose  law 

firm? 

Mr.  HUBBELL.  Yes,  Senator. 

Senator  Brown.  And  how  long  have  you  practiced  with  that 
firm? 

Mr.  HUBBELL.  Other  than  the  4  months  that  I  was  on  the  su- 
preme court,  for  20  years. 

Senator  Brown.  And  does  that  firm  represent  an  entity  called 
Beverly  Enterprises? 

Mr.  HUBBELL.  It  has.  Senator,  yes. 

Senator  Brown.  Does  it  represent  an  enterprise  called  Arkansas- 
Oklahoma  Gas  Corporation? 

Mr.  HUBBELL.  Arkansas-Oklahoma  Gas  Corporation?  Yes,  Sen- 
ator, it  has  in  the  last  few  years. 

Senator  Brown.  I  take  it  by  that  answer  you  mean  that  it  did 
not  represent  it  in  1983  when  you  purchased  the  stock  of  Arkla? 

Mr.  HUBBELL.  Senator,  I  am  pretty  confident  of  that.  Arkansas- 
Oklahoma  Gas  is  represented  by  one  of  my  partners,  or  former 
partners,  named  Charlie  Baker  and  I  don't  think  he  came  to  the 
firm  until  1985.  I  am  familiar  with  the  article  and  they  reference 
an  Arcoma  Co.  Arcoma  is  not  Arkansas-Oklahoma  Gas.  They  are 
separate  companies. 

Senator  BROWN.  Does  the  firm  represent  Stephens,  Inc.? 

Mr.  HuBBELL.  Stephens,  Inc.? 
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Senator  Brown.  Stephens? 

Mr.  HuBBELL.  Yes. 

Senator  Brown.  And  do  you  know  how  long  they  have  rep- 
resented Stephens,  Inc.? 

Mr.  HuBBELL.  Senator,  I  don't  know  if  we  did  any  bond  work  for 
Stephens,  Inc.,  before  I  joined  the  firm.  I  suspect  we  started  doing 
some  bond  work  with  them  and  other  representation  in  the  late 
1970's  or  early  1980's. 

Senator  BROWN.  Your  firm  has  represented  Firestone  Tire  and 
Rubber  Co.? 

Mr.  HUBBELL.  We  represent  them  in  tire  litigation,  yes,  Senator. 

Senator  Brown.  In  1983  or  thereabouts,  did  Stephens,  Inc.,  have 
an  agreement  for  the  purchase  of  equity  in  Arkla  or  a  right  of  first 
refusal? 

Mr.  HUBBELL.  Senator,  I  don't  know. 

Senator  Brown.  So  as  far  as  you  know,  they  did  not,  or  you  are 
not  aware  of  any  agreement  they  had? 

Mr.  HuBBELL.  I  am  not  aware  of  any  agreement  whatsoever. 

Senator  Brown.  That  they  had  with  Arkla? 

Mr.  HUBBELL.  If  they  had  one  or  didn't,  I  am  just  not  aware  of 
anything  like  that. 

Senator  Brown.  You  were  a  participant  at  this  period  of  time  in 
an  investment  group  known  as  Midlife  Investors? 

Mr.  HUBBELL.  Yes,  Senator. 

Senator  Brown.  And  did  Midlife  Investors  invest  in  Firestone? 

Mr.  HuBBELL.  Senator,  I  am  not  totally  familiar.  I  haven't  gone 
back,  but  I  believe  we  probably  did  buy  some  Firestone  stock,  yes. 

Senator  Brown.  And  would  that  be  the  same  Firestone  that  your 
firm  represented? 

Mr.  HuBBELL.  Yes. 

Senator  Brown.  What  action  did  you  take  to  advise  your  client 
that  you  had  purchased  the  stock? 

Mr.  HuBBELL.  Well,  Senator,  we  wouldn't  advise  our  client  before 
we  bought  a  publicly  held  stock.  We  do  have  procedures  in  the  firm 
to  ensure  that  we  don't  trade  on  any  insider  information  and  to 
make  sure  that  if  we  have  a  publicly  held  client  that  if  we  buy — 
any  individual  in  the  firm  buys  stock,  that  there  is  no  inside  infor- 
mation within  the  firm  before  we  buy  the  stock  or  sell  the  stock. 

Senator  Brown.  And  I  think  that  is  standard  for  most  law  firms 
that  walk  through  this. 

Mr.  HuBBELL.  Yes. 

Senator  Brown.  Does  that  mean  that  you  did  not  have  inside  in- 
formation on  Firestone  when  you  purchased  it  as  part  of  that 
group? 

Mr.  HuBBELL.  I  can  assure  you.  Senator,  with  regard  to  Fire- 
stone or  any  other  stock,  I  never  had  any  insider  information  be- 
fore I  bought  or  sold  any  stock. 

Senator  Brown.  Well,  I  thought  it  worthwhile  to  walk  through 
that  issue.  I  know  it  is  not  the  most  pleasant  part  of  this  process 
that  you  are  going  through,  but  I  think  that  putting  on  the  record 
that  no  one  talked  to  you  about  Arkla,  that  you  had  no  informa- 
tion— and  that  is  your  testimony,  as  I  understand  it — I  think,  is 
helpful  in  putting  this  issue  in  its  proper  perspective. 

The  Chairman.  Will  the  Senator  yield  for  a  second? 
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Senator  Brown.  Sure. 

The  Chairman.  I  would  like  to  compliment  him  on  doing  that. 
Had  it  not  been  raised,  I  was  prepared  to  do  that  because  the  mi- 
nority and  majority  staff  has  looked  into  the  issue  raised  by  Mr. 
Drew  and,  as  you  accurately  point  out,  the  only  thing  that  Mr. 
Drew  can  say  for  certain  is  there  was  stock  purchased  and  stock 
sold,  and  an3rthing  else  was  conjecture  on  his  part  and  he  acknowl- 
edges that.  But  I  think  it  is  important,  since  it  was  raised,  and  it 
was  raised  with  Senator  Hatch  and  with  me  in  a  letter  from  Mr. 
Drew,  and  was  in  the  press,  that  it  be  aired,  and  I  thank  you  for 
doing  it. 

Senator  Brown.  I  don't  always  get  those  compliments  from  the 
Chairman.  I  am  always  delighted  when  it  happens. 

Mr.  Hubbell,  let  me  just  close  with  a  thought.  You  have  a  period 
of  exciting  service  ahead  of  you.  About  the  only  way  you  are  really 
measured  as  a  human  being  is  by  what  others  say  about  you  when 
you  are  not  around,  and  I  have  heard  some  very  fine  things  about 
you.  You  have  a  number  of  people  who  know  you  well  who  think 
the  world  of  you,  and  we  look  forward  to  seeing  your  service  to  our 
country. 

Mr.  Hubbell.  I  do,  too,  Senator. 

Senator  Brown.  Thank  you. 

Mr.  Hubbell.  I  look  forward  to  working  with  you. 

Senator  Brown.  I  yield  back,  Mr.  Chairman. 

The  Chairman.  Thank  you  very  much.  There  is  one  other  of  our 
colleagues  who  wishes  to  ask  you  questions  and  he  has  a  conflict. 
What  I  am  going  to  do  is  recess  for  5  minutes,  give  you  a  break 
here,  and  contact  that  colleague  to  determine  whether  or  not  he 
can  be  here  within  a  reasonable  time  to  ask  you  questions,  and  if 
not,  whether  he  would  be  willing  to  submit  the  questions  in  writing 
because  I  don't  believe  there  is  anyone  else.  We  have  pretty  well 
covered  the  waterfront. 

We  are  not  adjourning.  We  will  recess  for  5  minutes  and  then 
come  back  to  determine  whether  or  not  we  will  wait  for  that  par- 
ticular Senator  or  whether  we  will  adjourn.  Thank  you. 

[Recess.] 

The  Chairman.  Senator  Specter,  who  was  necessarily  absent,  is 
on  his  way  back  to  ask  a  round  of  questions.  In  the  meantime,  Sen- 
ator Cohen  would  like  to  ask  a  second  round  of  questions  and  clar- 
ify a  few  things.  So,  with  that,  I  will  yield  to  Senator  Cohen. 

Senator  COHEN.  Thank  you,  Senator  Biden.  Do  I  understand  that 
I  am  sort  of  filibustering  until  Senator  Specter  gets  here? 

The  Chairman.  Yes;  you  are  assigned  to  hold  the  fort  until  Sen- 
ator Specter  gets  here. 

Senator  Cohen.  There  are  a  number  of  members  of  the  media 
who  are  urging  us  to  conclude  quickly  so  they  can  have  a  lunch 
break. 

The  Chairman.  I  don't  blame  them.  That  is  why  I  am  urging 
Senator  Specter  to  get  here  quickly,  although  he  is  in  a  difficult  sit- 
uation here. 

Senator  COHEN.  I  will  be  very  brief.  Mr.  Hubbell,  I  did  not  hear 
Senator  Brown's  questions  concerning  the  Arkla  matter  and  per- 
haps you  could  explain  it  for  my  benefit  and  correct  me  if  I  am 
wrong  in  these  particular  facts.  I  am  not  familiar  with  them,  but 
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know  only  what  I  have  read  in  articles.  If  you  will  just  clarify  it 
for  me,  it  would  be  very  helpful. 

My  understanding  is  that  in  April  1983  you  purchased  500 
shares  of  stock  in  Arkla,  is  that  correct? 

Mr.  HUBBELL.  That  is  correct,  Senator. 

Senator  Cohen.  And  at  that  time,  the  stock  was  worth  roughly 
$18.25? 

Mr.  HUBBELL.  Senator,  I  am  having  to  rely  a  little  bit  on  the 
newspaper  article,  but  that  sounds  right. 

Senator  COHEN.  OK,  that  is  approximately  it.  I  don't  really  care 
about  the  numbers  in  terms  of  the  amount.  Now,  were  you  nor- 
mally investing  in  stocks  at  that  time? 

Mr.  HuBBELL.  Yes,  I  was. 

Senator  Cohen.  OK,  so  that  is  just  one  aspect  of  your  portfolio? 

Mr.  Hubbell.  That  is  correct,  Senator. 

Senator  COHEN.  OK.  Now,  in  June  of  that  same  year  you  sold 
300  shares  of  the  stock  at  roughly  $25? 

Mr.  Hubbell.  That  is  correct.  Senator. 

Senator  COHEN.  And  then  you  sold  the  other  200  in  July  for  ap- 
proximately $24.50  or  $25? 

Mr.  Hubbell.  That  is  correct. 

Senator  Cohen.  We  are  not  talking  about  a  great  deal  of  money 
in  terms  of  the  amount  of  profit  involved,  but  that  was  essentially 
the  transaction.  Now,  you  were  a  member  of  the  firm  of  which  Ms. 
Clinton  was  a  partner? 

Mr.  Hubbell.  Yes. 

Senator  Cohen.  You  were  a  partner  with  her? 

Mr.  Hubbell.  Yes. 

Senator  COHEN.  Right,  and  Mr.  McLarty  was  then  what?  What 
was  his  position  with  Arkla  at  that  point? 

Mr.  Hubbell.  Senator,  I  am  not  real  sure.  For  a  while,  Mr. 
McLarty  came  on,  I  think,  in  some  role  with  Sheffield  Nelson.  I 
wasn't  sure  if  he  came  on  as — when  he  came  on  as  president. 

Senator  COHEN.  So  you  weren't  aware  of  his  position  specifically 
then  at  that  time? 

Mr.  Hubbell.  No,  I  was  not. 

Senator  COHEN.  OK.  Was  he  a  classmate  of  yours  in  school? 

Mr.  Hubbell.  We  both  went  to  the  University  of  Arkansas  at 
Fayetteville.  He  was  a  year  ahead  of  me. 

Senator  COHEN.  OK,  fine.  According  to  the  article  I  have  read, 
a  firm  of  Wright,  Lindsay,  et  cetera,  also  purchased  500  shares  of 
stock  in  Arkla  one  day  after  you  did? 

Mr.  Hubbell.  I  am  not  aware  of  that.  Senator,  at  all. 

Senator  Cohen.  Did  you  know  any  lawyers  in  that  firm? 

Mr.  Hubbell.  Yes,  I  do,  Senator. 

Senator  Cohen.  Now,  is  that  the  firm  that  then-Governor  Clin- 
ton was  a  member  of  the  year  before,  1982,  when  he  was  a  private 
citizen?  He  worked  for  that  firm? 

Mr.  Hubbell.  I  think  the  then-Grovemor,  now  President,  was 
with  that  firm  for  2  years. 

Senator  Cohen.  Right. 

Mr.  Hubbell.  In,  I  believe.  Senator,  1981  and  1982. 

Senator  COHEN.  Right.  So  it  creates  at  least  the  perception,  if  not 
the  reality,  that  there  is  some  kind  of  interconnection  between  the 
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two  firms  or  members  of  the  firms  who  are  investing  in  the  same 
stock,  purchasing  it  at  almost  identically  the  same  time  and  selling 
it  roughly  at  the  same  time.  Does  that  create  at  least  some  kind 
of  an  appearance  of  some  insider  trading  going  on? 

Mr.  HUBBELL.  Senator,  I  don't  know  anything  about  any  Wright 
firm  lawyer  buying  or  selling.  I  didn't  then  and  don't  now.  But 
Arkla  Gas  is  an  Arkansas  company  and  a  lot  of  people  in  Arkansas 
buy  and  sell  Arkansas  stock. 

Senator  COHEN.  Right,  and  do  you  know  this  Mr.  Drew,  the 
stockbroker? 

Mr.  HuBBELL.  Yes,  I  do. 

Senator  COHEN.  My  understanding  is  he  has  raised  some  ques- 
tions, at  least,  that  there  may  have  been  an  insider  information  as- 
pect to  this  particular  transaction.  Did  he  discuss  this  with  you  at 
any  time? 

Mr.  HUBBELL.  No,  Senator,  he  never  discussed  it  with  me,  and 
let  me  assure  you  I  never  traded  in  any  stock  on  any  insider  infor- 
mation. 

Senator  COHEN.  Have  you  had  any  conversations  with  Mr.  Drew 
about  this  whole  matter  at  any  time,  following  the  selling  of  the 
stock? 

Mr.  HuBBELL.  Senator,  I  have  not  talked  to  Mr.  Drew  about  any 
stock  since  he  left  E.F.  Hutton. 

Senator  COHEN.  So  as  far  as  you  knew,  from  April  to  June  and 
July,  you  bought  stock  and  then  you  sold  stock,  and  you  purchased 
and  sold  other  stock  at  various  times  throughout  your  private  ca- 
reer? 

Mr.  HUBBELL.  Yes,  I  have.  I  think  we  provided  the  committee 
with  information  that  I  bought  and  sold  eight  or  nine  stocks  in  that 
same  year. 

Senator  COHEN.  And  you  had  no  information  whatsoever  about 

a  takeover  of  Arkla? 

Mr.  HUBBELL.  No,  Senator,  I  had  no  information  about  Arkla. 

Senator  COHEN.  Or  that  the  stock  was  about  to  rise  with  news 
of  the  takeover  about  to  take  place? 

Mr.  HuBBELL.  No,  I  did  not. 

Senator  COHEN.  Those  are  the  only  questions  I  have. 

Mr.  HUBBELL.  Do  you  want  to  talk  about  football?  [Laughter.! 

Senator  COHEN.  No,  but  I  would  like  to  talk  about  basketball, 
which  is  my  sport.  I  don't  have  any  more  questions  at  this  time. 
I  guess  I  am  going  to  filibuster  because  no  one  is  around.  Can  I 
move  over  one  more  seat?  [Laughter.  1 

I  was  going  to  take  issue  with  Senator  Metzenbaum's  statement 
today  about  exemptions  from  the  antitrust  laws  for  hospitals  and 
doctors.  I  think  there  is  a  serious  problem  throughout  this  country 
where  many  small  towns  and  communities  are  in  what  I  would  call 
a  medical  industrial  arms  race  where  each  hospital  has  to  have  the 
latest  in  technology,  be  it  MRI  or  a  CAT  scanner,  in  order  to  try 
to  attract  the  clientele  or  the  patients  to  build  that  hospital  up. 

We  are  escalating  the  costs  of  medical  care  in  this  country  unnec- 
essarily, in  my  judgment,  and  it  would  be  very  beneficial  to  allow 
some  of  those  hospitals  to  share  technology,  a  CAT  scanner  or  an 
MRI  or  whatever  other  type  of  sophisticated  and  very  expensive 
equipment  is  being  purchased  today  to  render  services  to  the  pa- 
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tients,  to  help  reduce  the  cost  without  being  sued  by  the  Justice 
Department  for  a  violation  of  the  antitrust  laws.  So  I  take  issue 
with  what  Senator  Metzenbaum  was  suggesting  that  under  no  cir- 
cumstances can  you  do  it  by  exemption. 

I  have  found,  for  example,  in  Maine  they  have  now  allowed,  by 
passing  a  local  law,  hospitals  to  engage  in  precisely  that  type  of  ar- 
rangement. Suddenly,  we  are  seeing  a  great  deal  of  cooperation 
rather  than  competition,  and  as  a  result  of  that  we  are  going  to 
hopefully  save  quite  a  few  dollars  in  the  field  of  medical  care. 

I  think  that  it  is  not  enough  to  say  that  there  should  be  no  ex- 
emptions from  the  antitrust  laws.  I  think  if  you  can  make  out  a 
case  with  the  Justice  Department  supervising  it,  if  necessary,  or  a 
State  government  supervising  it,  you  should  be  allowing  these 
types  of  cost-sharing  arrangements  in  order  to  hold  down  the  costs 
of  medical  care  in  this  country. 

This  is  unfair  of  me  to  do  while  Senator  Metzenbaum  is  not  here 
because  he  and  I  could  engage  in  quite  an  exchange  and  colloquy, 
but  I  just  wanted  to  let  you  know  that  there  is  a  difference  of  opin- 
ion on  that  issue. 

Mr.  HUBBELL.  I  recognize  that.  Senator,  and  I  look  forward  to  the 
debate  that  I  know  is  going  to  occur  in  the  area  of  health  care. 

Senator  COHEN.  Senator  Biden,  I  don't  have  any  further  ques- 
tions. 

The  Chairman.  OK;  thank  you  very  much.  Senator.  Senator 
Specter  is  literally  a  block  away  and  should  be  here  any  moment. 
Let  me,  if  I  may,  ask  you  a  few  questions  myself  while  we  are  wait- 
ing. 

With  regard  to  the  Civil  Rights  Division  of  the  Justice  Depart- 
ment, will  the  head  of  the  Civil  Rights  Division  report  to  you  di- 
rectly? 

Mr.  HuBBELL.  Yes,  Senator. 

The  Chairman.  And  how  will  it  work  on  policy  matters?  There 
is  a  fairly  broad  area  of  discretion  that  section  5  grants  the  Govern- 
ment in  the  Civil  Rights  Act,  and  how  will  those  policy  decisions 
be  made?  Will  they  be  made  at  the  level  of  the  head  of  the  Civil 
Rights  Division  or  will  they  be  made  at  the  Attorney  General's 
level  and  work  through  you?  Can  you  speak  with  me  about  that  for 
a  minute? 

Mr.  HuBBELL.  Without  consulting  with  the  Attorney  CJeneral  on 
this,  I  envision  that  with  regard  to  policy  matters  that  it  will  in- 
volve discussions  and  formulation  of  policy  at  the  Attorney  General 
and  my  level. 

The  Chairman.  Thank  you. 

Senator  Specter.  Thank  you  for  accommodating  the  committee. 
I  appreciate  it. 

OPENING  STATEMENT  OF  SENATOR  SPECTER 

Senator  Specter.  Thank  you  very  much,  Mr.  Chairman.  Thank 
you,  Mr.  Hubbell.  I  appreciate  the  opportunity  to  question  the  wit- 
ness. Senator  Biden  had  called  me.  I  was  downtown  at  an  inter- 
view with  Knight  Ridder  which  had  been  set  up  some  time  ago. 
These  hearings  are  hard  to  calculate  in  terms  of  duration,  and  I 
know  your  interest  in  being  long  and  strong  and  I  thought  cer- 
tainly you  would  have  gone  longer  than  5,  which  is  when  we  fin- 
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ished  up  yesterday  afternoon  with  the  hearings  on  the  Deputy  At- 
torney General. 

I  was  here  this  morning  and  went  to  another  hearing.  We  had 
the  Secretary  of  Labor.  So  I  do  welcome  this  opportunity  to  ask  a 
few  questions,  Mr.  Hubbell,  and  I  thank  you  for  coming  by  and 
meeting  with  me  in  my  office  where  we  have  had  a  chance  to  talk. 
I  have  had  a  briefing  from  Richard  Hertling,  my  counsel  on  the 
committee,  on  my  way  back  to  the  hearing. 

I  begin  with  a  question  which  came  up  yesterday  as  to  commu- 
nications from  the  White  House,  and  I  understand  that  you  have 
already  said  that  the  only  communications  would  be  from  the  coun- 
sel to  the  President  to  one  of  the  three,  Attorney  General,  Deputy 
Attorney  General,  or  Associate  Attorney  General.  Now,  is  that  from 
the  counsel  himself  and  nobody  else? 

Mr.  Hubbell.  It  would  be  from  the  White  House  counsel's  office. 
There  would  certainly  be  times  that  the  White  House  counsel,  Ber- 
nard Nusbaum,  is  out  of  town.  It  might  come  then  from  Vince  Fos- 
ter, Steve  Neuwrith,  some  of  the  other  members  of  the  White 
House  counsel.  But  it  is  my  understanding  that  Mr.  Nusbaum  has 
requested  that  contacts  with  the  Justice  Department  go  through 
White  House  counsel. 

Senator  Specter.  Well,  speaking  for  myself,  because  that  is  all 
I  can  speak  for,  I  have  a  problem  with  that.  I  believe  that  there 
ought  to  be  a  very  narrow  limit  as  to  who  can  speak  for  the  Presi- 
dent, and  I  have  difficulty  with  having  that  delegated  to  others 
than  the  counsel  himself,  Mr.  Nusbaum. 

As  I  said  yesterday,  I  also  have  a  problem — and  again  I  am 
speaking  just  for  myself— about  having  the  information  relayed  to 
the  Attorney  General,  the  Deputy,  and  the  Associate  Attorney  Gen- 
eral. A  number  of  us  asked  Mr.  Heymann  to  give  us  something  in 
writing  before  we  vote  on  these  items  so  we  know  about  what  kinds 
of  cases  we  are  talking. 

Senator  Biden  very  accurately  asked  me  about  one  of  my  con- 
cluding comments  when  I  said  I  would  call  Mr.  Heymann  about  the 
navy  yard  case  where  we  had  a  decision  yesterday  afternoon  at 
about  2:30,  and  Senator  Biden  said,  "well,  there  you  are  calling  up 
the  Justice  Department."  But  I  am  one  of  the  lawyers  on  the  case, 
arguing  the  case,  and  I  think  it  fits  where  lawyers  can  call  up  the 
Justice  Department.  I  did  not  call  in  my  capacity  as  a  Senator,  al- 
though I  am  a  Senator.  So  there  is  no  doubt  that  I  wasn't  trying 
to  exercise  any  special  influence. 

But  I  think  that  the  prosecutor,  the  Attorney  General  of  the 
United  States,  ought  to  have  the  discretion  to  enforce  the  laws,  and 
I  do  think  there  are  cases  where  the  President  needs  to  talk  to  his 
Attorney  General  on  establishing  policy.  I  would  like  to  see  you 
give  us  in  writing  precisely  what  lines  there  are  where  it  is  appro- 
priate for  someone  other  than  the  President  to  call  someone  other 
than  the  Attorney  General  so  we  know  precisely  with  what  it  is  we 
are  dealing. 

Mr.  Hubbell.  Senator,  I  committed,  and  I  understand  Professor 
Heymann  did  yesterday,  to  give  those  to  this  committee  in  writing. 

Senator  Specter.  OK,  that  would  be  very  good.  You  have  an  un- 
usual situation,  Mr.  Hubbell,  and  I  think  it  is  a  very  good  one,  hav- 
ing a  longstanding  relationship  with  the  President  and  with  the 
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First  Lady,  having  practiced  law  with  Ms.  Hillary  Rodham  Clinton 
and  knowing  the  President  as  you  do. 

There  is  naturally  some  area  of  concern,  or  at  least  an  area  of 
interest  as  to  the  extent  that  the  President  of  the  United  States  or 
the  First  Lady  may  have  some  involvement  of  matters  in  the  De- 
partment of  Justice.  If  you  are  willing  to  tell  me,  I  would  like  to 
know  what  contacts,  if  any,  you  have  had  with  the  President,  and 
not  the  substantive  matters,  but  what  contacts,  if  any,  you  have 
had  with  the  President  in  your  service  to  date  in  the  Department 
of  Justice  on  matters  affecting  the  Department. 

Mr.  HUBBELL.  With  regard  to  matters  affecting  the  Department, 
Senator,  as  opposed  to  personal  matters? 

Senator  Specter.  Correct.  If  you  have  had  a  talk  with  him  about 
something  that  is  personal,  something  that  relates  to  your  own  ac- 
tivities and  not  to  Department  of  Justice  matters,  I  think  you  still 
have  standing  to  have  those  conversations  without  telling  the  Sen- 
ate Judiciary  Committee  or  C-SPAN  about  it.  But  if  you  talked  to 
him  about  Department  of  Justice  matters,  th^n  that  raises  another 
issue  and  perhaps  we  can  inquire,  or  perhaps  we  shouldn't. 

Mr.  HuBBELL.  Senator,  with  regard  to  Department  of  Justice 
matters,  my  conversations  with  the  President  have  been  limited  to 
discussions  regarding  the  appointment  of  a  Supreme  Court  nomi- 
nee. 

Senator  Specter.  And  only  the  appointment  of  a  Supreme  Court 
nominee? 

Mr.  HuBBELL.  Yes. 

Senator  Specter.  And  how  about  with  the  First  Lady,  Mr.  Hub- 
bell? 

Mr.  HuBBELL.  All  my  conversations  with  the  First  Lady  have 
been  on  a  personal  nature,  except  for  me  to  suggest  that  our  anti- 
trust career  lawyers  work  with  her  Health  Care  Task  Force. 

Senator  Specter.  Nothing  more? 

Mr.  HuBBELL.  Nothing  more. 

Senator  Specter.  OK  On  the  subject  of  drug  enforcement,  I  be- 
lieve it  is  very  important  to  take  a  fresh  look  at  the  allocation  of 
Federal  funds,  which  are  now  in  excess  of  $13  billion,  and  I  talked 
to  you  about  this  in  our  conversation  in  my  office  and  I  want  to 
repeat  it  for  the  record.  I  press  this  point  because  as  the  number 
three  person  in  the  Justice  Department,  even  though  you  do  not 
have  line  responsibility  for  the  Criminal  Division,  it  is  my  under- 
standing that  you  do  for  criminal  law  enforcement  of  some  of  the 
other  divisions. 

I  would  ask  you  to  take  a  look  at  that  allocation  to  see  if  it  might 
not  be  more  effective  to  have  an  equal  division  between  the  so- 
called  supply  side — that  is,  international  interdiction  and  street 
crime  and  task  forces — as  opposed  to  the  so-called  demand  side  on 
education  and  rehabilitation.  I  would  be  interested  to  know  if  you 
have  any  thoughts  that  you  would  care  to  express  at  this  time  on 
that  question. 

Mr.  HUBBELL.  Not  yet.  Senator.  I  know  we  are  going  to  be  work- 
ing in  these  areas.  Phil  Heymann  is  going  to  have  the  direct  re- 
sponsibility and  I  would  hate  to  bind  Phil  Heymann. 

Senator  Specter.  Earlier  this  week,  I  had  an  opportunity  to 
meet  with  former  Police  Commissioner  Lee  Brown,  who  has  been 
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nominated  to  be  the  Drug  Director,  and  it  is  my  understanding 
that  he  is  going  to  have  Cabinet  status.  A  question  I  have  in  mind 
is  how  do  you  anticipate  working  with  a  new  Cabinet  officer  on  the 
drug  issue  when  so  much  of  that  responsibility  falls  to  the  Depart- 
ment of  Justice  on  the  prosecution  line. 

Mr.  HUBBELL.  Senator,  I  know  that  Attorney  General  Reno  is  ex- 
cited about  having  Mr.  Brown  be  head  of  the  drug  office. 

Senator  SPECTER.  How  do  you  feel? 

Mr.  HUBBELL.  I  feel  the  same  way.  There  are  many  agencies  of 
this  Government,  not  just  Justice,  that  are  involved  in  the  drug 
war,  so  to  speak,  and  we  need  to  have  better  coordination  among 
the  various  departments  of  this  Government  in  the  area  of  drug 

policy. 

Senator  Specter.  And  you  anticipate  no  problem  with  smooth 
working  between  the  new  department  chief  and  the  Justice  Depart- 
ment? 

Mr.  HuBBELL.  I  don't  anticipate  any  problems.  Senator,  I  would 
like  to  correct  one — ^you  asked  me  about  contacts  with  the  Presi- 
dent. I  have  also  had  discussions  with  the  President  regarding  spe- 
cific nominees  to  Assistant  Attorney  General  positions.  I  forgot 
about  that  and  I  wanted  to  correct  that. 

Senator  Specter.  How  about  with  respect  to  judicial  appoint- 
ments around  the  country? 

Mr.  HuBBELL.  No,  only  the  Supreme  Court. 

Senator  Specter.  Let  me  just  express  one  word  of  concern  about 
the  speed  of  those  appointments.  I  wrote  to  the  President  on  Janu- 
ary 20  recommending  some  nominees  for  Pennsylvania,  and  I  un- 
derstand the  President  may  be  looking  in  other  directions  for  rec- 
ommendations, but  the  vacancies  in  those  judgeships  are  very,  very 
important.  When  a  judge  is  not  sitting,  there  are  many  things  he 
or  she  could  be  doing  which  are  very  important.  So  I  am  not  asking 
you  for  a  response,  but  I  would  just  urge  you  to  do  what  you  can 
to  speed  up  that  process. 

I  noted  in  your  biographical  materials  that  you  took  an  appoint- 
ment for  4  months  to  be  chief  justice  of  the  Supreme  Court  of  Ar- 
kansas, and  my  question  to  you  is  what  skills  did  you  develop,  if 
any — we  always  ask  "if  any" — which  would  be  of  assistance  to  you 
in  carrying  out  your  work  in  the  position  of  Associate  Attorney 
General. 

Mr.  HUBBELL.  Senator,  when  I  served  on  the  supreme  court  it 
gave  me  a  different  insight  as  to  how  lawyers  practice  before  the 
court,  but  it  also  gave  me  terrific  insight  into  what  is  needed  to  be 
a  good  judge,  including  judicial  temperament,  intellect,  character, 
and  I  hope  those  insights  I  can  bring  to  the  Department  of  Justice. 
As  well  as  having  served  on  the  supreme  court,  I  had  the  limited 
time  to  work  in  matters  of  criminal  law,  where  I  don't  in  my  nor- 
mal practice,  and  it  has  been  helpful  to  me  already  in  understand- 
ing certain  areas  of  criminal  law. 

Senator  SPECTER.  As  chief  justice,  did  you  write  opinions  on 
cases  involving  criminal  matters? 

Mr.  HuBBELL.  Yes,  I  did. 
Senator  Specter.  How  many? 

Mr.  HUBBELL.  I  don't  have  a  division.  Senator.  I  think  I  wrote 
18  majority  opinions,  but  I  may  be  wrong  there.  I  think  that  is  the 
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approximate  number.  We  have  given  all  the  opinions  to  your  staff, 
and  I  would  say  about  half  and  half  were  criminal  versus  civil. 

Senator  Specter.  On  the  question  of  Federal  coordination  with 
local  coordination,  here  again  I  would  urge  very  careful  attention 
to  as  much  coordination  as  you  can  have.  This  committee  was  in- 
strumental in  setting  up  a  strike  force  in  the  Eastern  District  of 
Pennsylvania  where  Federal  authorities  cooperated  with  local  au- 
thorities and  it  has  become  a  model  nationwide. 

Even  though  you  are  not  going  to  be  directly  in  charge  of  the  ad- 
ministration of  the  Criminal  Division,  I  would  urge  you  to  take  a 
very,  very  close  look  at  that  subject  and  to  promote  the  activities 
on  the  joint  nature  between  the  Civil  Division  and  the  Criminal  Di- 
vision to  the  maximum  extent  that  you  can.  Do  you  have  any 
thoughts  on  that  subject? 

Mr.  HUBBELL.  Senator,  I  do,  as  well  as  the  Attorney  General  has 
spoken  many  times  of  the  need  of  cooperation  between  State,  local 
and  Federal  agencies,  how  important  it  is  for  that  cooperation  to 
be  worked  with  and  nurtured,  and  hopefully  this  administration 
will  direct  its  efforts  to  that  cooperation. 

Senator  Specter.  The  subject  of  Federal  prison  facilities  is  a 
very  important  one  and  the  funding  is  not  as  high  in  the  current 
budget  projection  as  I  think  it  ought  to  be  and  as  many  people 
think  it  ought  to  be.  There  are  some  of  us  who  have  been  proposing 
for  some  time  that  there  be  a  Federal  responsibility  on  certain 
State  crimes.  I  have  introduced  legislation,  for  example,  on  the  ca- 
reer criminal  bill.  I  have  done  that  on  the  Federal  level  with  the 
armed  career  criminal  bill  of  1984,  but  also  on  the  States  which  use 
the  career  criminal  bills  for  habitual  offenders,  and  have  proposed 
that  the  Federal  Government  provide  jails  for  any  State  which  is 
willing  to  undertake  to  sentence  someone  for  being  a  career  crimi- 
nal. 

As  you  know,  and  just  a  word  of  explanation  for  the  viewers,  if 
someone  is  convicted  of  three  or  more  major  crimes,  in  more  than 
40  States  that  person  is  then  subject  to  a  sentence  of  life  imprison- 
ment. Senator  Biden  has  introduced  legislation  in  the  past  on  re- 
gional jails  where  the  Federal  Government  would  undertake  the  re- 
sponsibility for  certain  hardened  criminals. 

Right  now,  it  is  hard  to  send  some  State  convicts  to  State  jails 
because  there  is  no  room,  and  I  would  be  interested  in  your  view, 
as  a  matter  of  principle,  as  to  whether  you  think  that  is  a  good  ap- 
proach, and  if  so  what  you  would  be  willing  to  do  about  it. 

Mr.  Hubbell.  Senator,  I  don't  have  a  hard  view  because  it  has 
not  been  an  area  that  I  have  focused  on.  However,  I  know  that  it 
is  Janet  Reno's  position,  and  certainly  mine  and  Professor 
Heymann's,  that  for  those  career  criminals,  those  people  who  com- 
mit violent  crimes,  they  need  to  be  put  away  for  a  long  time  and 
if  it  takes  Federal  cooperation  with  your  State  governments  and 
local  governments,  then  that  is  what  should  be  done. 

Senator  Specter.  During  the  course  of  your  last  answer,  the  red 
light  went  on,  so  I  will  Conclude.  I  want  to  just  make  note  of  the 
fact  that  I  have  consciously  not  asked  you  questions  about  the 
country  club  because  I  understand  that  you  have  resigned  and  that 
that  question  has  been  gone  into  in  some  detail  in  the  hearings 
earlier.  I  will  just  say  that  the  resignation  is,  of  course,  important. 
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but  at  least  in  the  mind  of  this  Senator  that  doesn't  dispose  of  the 
entire  issue.  The  question  really  is  the  extent  of  your  efforts  to 
avoid  discrimination  and  integrate  the  country  club  during  the 
time  that  you  were  a  member  of  the  country  club. 

Thank  you  very  much,  Mr.  Hubbell. 

Mr.  Hubbell.  Thank  you,  Senator. 

Senator  Specter.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Grassley. 

Senator  Grassley.  It  is  kind  of  like  I  tell  the  high  school  grad- 
uates at  commencement,  I  may  be  the  last  thing  between  them  and 
their  diploma;  I  may  be  the  last  thing  between  you  and  getting 
done  at  this  committee. 

I  want  to  make  what  I  think  is  a  compliment.  If  I  analyze  pre- 
vious hearings  under  both  Republicans  and  Democrats — I  hate  to 
say  I  am  going  to  give  you  a  compliment  because  then  you  will 
wonder  where  will  the  next  shoe  drop,  you  know.  But  it  seems  to 
me  that  several  times  you  could  have  hidden  behind  the  confiden- 
tiality of  your  communications  between  you  and  the  President  and 
the  First  Lady  and  maybe  some  other  places  both  in  questions  from 
me  as  well  as  from  my  colleagues  and  I  think  you  have  been  ex- 
traordinarily— if  I  remember  past  hearings,  have  been  extraor- 
dinarily forthcoming  in  doing  that,  which  I  think  expresses  a  can- 
didness  that,  if  it  continues,  is  going  to  enhance  relationships  be- 
tween this  committee  and  people  at  the  Justice  Department. 

If  my  summation  of  that  is  wrong  and  you  aren't  any  more  forth- 
coming, I  will  ask  my  colleagues  to  correct  me,  but  it  seems  to  me 
you  have  been  very  candid  in  some  of  your  answers,  particularly 
in  those  places  where  you  could  have  hidden  behind  that  sort  of 
confidentiality  that  a  President  legitimately  can  have  with  people 
who  are  close  to  him. 

Before  I  ask  you  a  question  about  false  claims,  I  just  have  a  com- 
ment on  the  country  club  issue,  but  using  that  as  an  example  of 
some  other  things  that  we  deal  with  here  that  I  hope  maybe  will 
leave  a  point  of  view  with  you  to  consider  as  an  administrator  over 
cases,  particularly  civil  rights  cases,  within  the  Justice  Depart- 
ment. 

In  regard  to  the  country  club,  what  I  would  call  neutral  policies 
of  membership,  I  think  that  we  agree  that  it  can  have  a  disparate 
impact  on  minorities.  I  talked  about,  you  know,  the  expense  of  get- 
ting in  as  an  example.  Of  course,  disparate  impact  is  one  theory  of 
discrimination.  In  fact,  the  Congress  spent  2  years  on  the  civil 
rights  bill  which  dealt  primarily  with  that  issue  of  disparate  im- 
pact. 

Your  country  club  has  neutral  policies,  but  they  had  and  con- 
tinue to  have  a  disparate  impact  upon  minorities.  You  said,  and  I 
am  not  going  to  argue  with  you,  that  the  club  doesn't  discriminate. 
So  I  am  suggesting  that  there  may  be  other  cases  of  disparate  im- 
pact that  aren't  discrimination;  the  country  club  is  an  example  of 
a  case  of  disparate  impact  that  isn't  discrimination.  So  as  you  su- 
pervise civil  rights  enforcement  for  the  Department  of  Justice,  I 
hope  that  you  will  keep  that  experience  in  mind. 

On  false  claims,  you  are  going  to  oversee  the  Civil  Division  which 
has  responsibility  for  false  claims.  You  know,  as  I  told  you  in  my 
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office,  we  rewrote  a  significant  part  of  that  act  in  1986  and  we  par- 
ticularly that  year  strengthened  the  qui  tarn  provisions.  In  the  last 
few  years  under  this  amendment,  the  Government  has  recovered 
$500  million  or  more,  and  hopefully  the  amendments  which  em- 
power individuals  who  have  evidence  of  fraud  to  sue  on  behalf  of 
the  Gkjvernment  have  served  as  a  deterrent  to  some  fraud,  as  well 
as  just  recovering  money. 

Now,  last  December,  for  instance,  the  Grovernment  settled  a  $110 
million  case  involving  medical  laboratories,  and  I  think  the  health 
care  area  will  be  the  next  frontier  beyond  the  defense  industry, 
which  I  think  was  my  primary  motivation  for  the  enactment  of  the 
legislation  in  the  first  place.  The  health  care  industry  is  going  to 
be  the  next  area  in  attacking  fraud  on  the  Government. 

As  I  told  you  before,  under  Republican  administrations  the  De- 
partment of  Justice  never  fully  embraced  the  law.  It  has  merely 
been  tolerated,  and  in  some  cases  there  has  been  even  open  hos- 
tility toward  whistleblowers  who  bring  cases.  So  my  first  question 
is  to  what  extent  can  I  count  on  your  leadership  to  change  the  atti- 
tude within  the  Department  of  Justice  about  such  false  claims 
cases? 

Mr.  HUBBELL.  Senator,  as  you  know,  when  Janet  Reno  answered 
her  questions  about  it,  the  first  issue  is  its  constitutionality,  and 
it  carries  with  this  administration  a  presumption  of  constitutional- 
ity. I  am  aware  that  you  are  proposing  amendments  to  in  some  way 
strengthen  the  False  Claims  Act,  and  we  look  forward  to  working 
with  you  on  that.  I  can  assure  you  that  our  attitude  is  to  be  one 
of  cooperating  with  people  who  discover  fraud  and  to  try  to  elimi- 
nate fraud  within  the  Grovemment. 

Senator  Grassley.  As  we  consider  legislation,  though,  let  me  put 
it  into  perspective.  The  basic  thrust  of  the  law  is  pretty  sound  as 
far  as  I  am  concerned,  and  any  amendments  that  might  be  consid- 
ered would  be  pretty  much  fine  tuning.  I  also  want  to  compliment 
the  Department  because  thus  far  I  know  that  the  Department  has 
publicly  stated  that  a  statement  by  former  Attorney  General  Barr 
that  did  question  the  constitutionality  of  it  does  not  stand  as  De- 
partment of  Justice  policy  right  at  this  particular  time,  and  so  that 
is  a  very  positive  movement  that  the  Department  has  made. 

Now,  you  brought  up  the  question  of  constitutionality.  The  De- 
partment before  you  had  never  argued  on  behalf  of  the  constitu- 
tionality of  the  1986  amendments.  We  have  always  had  to  get  the 
Senate  legal  counsel  to  defend  the  constitutionality  of  it  in  the  dis- 
trict courts,  and  so  far  every  court  case  has  been  positive  about  its 
constitutionality. 

What  are  the  prospects,  then,  for  the  Department  of  Justice  tak- 
ing the  lead  on  this  issue  and  arguing  for  the  constitutionality  of 
the  law?  You  did  state  a  presumption  of  constitutionality.  Would 
that  go,  then,  to  defending  the  constitutionality  within  the  court- 
room? 

Mr.  HuBBELL.  Senator,  at  your  request.  Attorney  General  Reno 
when  she  took  office  commissioned  work  within  the  Department  to 
review  the  constitutionality,  carrying  with  it  that  presumption,  and 
that  is  currently  being  done  right  now.  Once  the  Department  does 
take  a  position,  I  am  sure  we  will  be  happy  to  make  that  position 
known. 
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Senator  Grassley.  Another  area  that  will  fall  under  your  super- 
vision is  the  whole  area  of  civil  justice  reform.  I  have  had  a  long- 
standing interest  in  alternative  dispute  resolution  mostly  as  a  way 
of  getting  disputes  out  of  the  costly  and  lengthy  and  adversarial 
courtroom  process.  Of  course,  we  compound  some  of  these  problems 
because  we  have  a  habit  here  in  the  Congress  of  creating  new 
rights  and  then  telling  the  Federal  courts  that  they  are  the  exclu- 
sive protector  of  those  rights.  I  think  that  when  we  create  new 
rights,  we  should  provide  alternatives  to  litigation  for  resolving 
those  disputes  concerning  those  specific  rights  that  we  legislated. 

Would  you  work  with  me  as  Congress  considers  creating  new 
rights  to  come  up  with  good  alternate  dispute  resolution  mecha- 
nisms so  that  we  don't  just  continue  to  clog  the  Federal  courts  with 
new  cases  particularly  that  result  from  laws  yet  unpassed? 

Mr.  HUBBELL.  Senator,  as  I  have  said,  I  am  committed  to  an 
overall  plan  of  civil  justice  reform.  Certainly,  one  of  the  areas  that 
we  have  to  look  very  hard  at  and  work  with  you  on  is  the  area  of 
alternative  dispute  resolution. 

Senator  Grassley.  Last  question:  What  will  be  the  division  of 
labor  between  the  White  House  counsel's  office  and  the  Department 
of  Justice  on  the  selection  of  Federal  judges? 

Mr.  HuBBELL.  Senator,  in  the  area  of  district  judges  it  is  my  un- 
derstanding that  Senators  will  be  making  recommendations  and 
they  have  their  own  ways  that  they  are  going  to  make  rec- 
ommendations of  potential  candidates  for  district  judges.  Then 
those  recommendations  will  be  forwarded  to  the  Justice  Depart- 
ment to  look  at  the  qualifications,  and  once  those  qualifications 
have  been  assured  then  we  will  notify  the  White  House  and  hope- 
fully the  nominations  will  go  forward  to  this  body. 

Senator  Grassley.  OK,  but  that  is  a  process,  but  that  doesn't  de- 
lineate— or  maybe  you  did  and  I  missed  it — delineate  a  division  be- 
tween what  Justice  will  be  doing  and  what  the  counsel  will  be 
doing  at  the  White  House  in  the  process  of  selecting  judges. 

Mr.  HuBBELL.  In  the  area  of  district  judges,  I  believe  the  first 
step  is  with  the  Senators,  as  I  said. 

Senator  Grassley.  Yes. 

Mr.  HuBBELL.  And  then  it  goes  to  the  White  House  where  those 
recommendations  are  taken  in.  There  are  certain  reviews  that  have 
to  be  made,  security  type  reviews  and  things  of  that  sort.  Then 
they  will  be  forwarded  to  the  Justice  Department  for  looking  at  the 
qualifications. 

Senator  GRASSLEY.  OK;  I  think  in  our  previous  administration, 
didn't  they  go  from  the  Senate  to  the  Justice  Department  to  the 
White  House? 

The  Chairman.  Well,  I  am  not  being  facetious  when  I  say  that 
one  of  the  problems  was  that  the  Attorney  General  never  knew 
who  was  in  charge,  whether  it  was  Boyden  Gray — I  mean  this  sin- 
cerely. The  fight  was  whether  Boyden  Gray  and  his  assistant,  Ms. 
Lieberman — whether  or  not  they  were  the  ones  making  the  choices 
or  whether  the  Attorney  General  had  any  input. 

Although  I  am  not  required  to  disclose  it,  I  have  had  extensive 
conversations  personally  with  the  President  on  this  matter,  as  I 
have  had  with  other  members  of  the  White  House,  as  I  have  with 
the  Attorney  General.  The  distinction  and  the  difference  will  be 
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here  that  on  district  court  nominations,  a  Senator — we  are  going 
back  to  the  time-honored  tradition  that  the  Senators  of  the  major- 
ity party — notwithstanding  my  great  respect  for  Senator  Specter, 
any  judge  he  recommends  has  no  relevance,  any  more  than,  I 
might  add,  there  was  any  relevance  to  the  recommendation  of  a 
Democratic  Senator.  I  am  the  chairman  of  this  committee  and  Sen- 
ator Roth,  nor  should  he  have,  not  once  in  12  years  ever  asked  me 
who  I  thought  should  be  appointed  to  the  bench.  I  never  demanded 
it,  nor  did  I  expect  it,  and  so  I  don't  think  anyone  should  think  it 
should  be  different. 

But  at  any  rate,  having  said  that,  the  recommendation  will  go 
from  a  Senator,  unlike  before.  Technically,  it  went  to  the  Justice 
Department,  but  as  you  know,  Senator,  because  so  many  of  your 
colleagues  approached  us,  it  always  got  tied  up  in  the  White  House 
and  no  one  ever  knew  who  was  on  first  base  or  second  or  third,  or 
who  was  in  charge. 

So  my  recommendation  to  the  President,  which  he  accepted,  was 
that  there  should  be  one  person  in  the  White  House  who  is  the 
traffic  person,  who  is  the  person  who  would  take  in  these  rec- 
ommendations coming  from  Senators  and  other  sources  and  make 
a  first  cut  as  to  whether  or  not  that  person  did,  in  fact,  meet  the 
minimum  requirements.  Then,  as  I  understand  it,  they  could  call 
on  the  White  House — this  person  happens  to  be  in  the  White  House 
counsel's  office,  as  I  understand  it — would  then  contact  the  Attor- 
ney General's  office  for  a  more  thorough  look  because  you  have  the 
resources  to  go  back  and  read,  if  it  is  a  sitting  judge,  their  opinions 
and  go  through  the  whole  process  before  a  recommendation  goes  to 
the  President  from,  as  I  understand  it,  the  White  House  counsel  or 
the  Attorney  General — it  can  come  simultaneously — as  to  who  will 
be  sent  back  up  to  the  U.S.  Senate. 

So  the  Justice  Department,  as  I  understand  it,  plays  a  role,  but 
the  key  person,  the  focal  point,  is  an  individual  within  the  White 
House  through  whom  all  these  nominations  will  move,  so  we  don't 
have  to  go  through  what  a  lot  of  Republican  colleagues,  as  well  as 
Democratic  colleagues,  complained  about  last  time — and  I  don't  say 
this  to  be  critical  of  the  last  administration,  but  to  cite  what  hap- 
pened— of  not  knowing  who  to  contact  to  find  out  whether  or  not 
so-and-so  was  going  to  be  recommended  or  whether  your  rec- 
ommendation or  the  Senator  from  South  Carolina's  recommenda- 
tion was  in  the  pipeline. 

Now,  on  circuit  court  judges  it  is  a  different  story. 

Senator  Grassley.  That  was  going  to  be  my  next  question,  so  ei- 
ther you  or  him  I  would  like  to  have  answer  that  question. 

The  Chairman.  Well,  I  can  only  speak  for — obviously,  the  wit- 
ness knows  better  than  I  do,  but  my  understanding  of  what  I  have 
been  told  as  Chair  of  this  committee,  as  has  the  ranking  member 
been  told,  is  that  on  circuit  court  judges  historically,  since  they 
cover  more  than  one  State,  the  recommendation  of  a  Senator  is  less 
significant.  They  will  be  considered  if  a  Senator  recommends  some- 
one. 

Senator  Grassley.  But  the  role  of  Justice  as  opposed  to  the 
White  House? 

The  Chairman.  The  role  of  Justice  will,  as  I  understand  it,  be 
the  same.  There  is  no  difference  in  the  role  of  Justice  between — 
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there  is  a  difference  in  the  role  of  the  Senators,  but  not  a  difference 
in  the  role  of  Justice,  whether  it  is  a  Supreme  Court  Justice,  a  cir- 
cuit court  of  appeals  judge  or  a  district  court  judge  or  a  judge  for 
a  specialized  court,  like  the  Tax  Court  or  whatever. 

Is  that  correct?  Is  that  your  understanding? 

Mr.  HUBBELL.  That  is  correct,  Senator.  That  is  my  understanding 
as  well. 

Senator  Grassley.  Well,  I  have  no  more  questions.  I  will  just 
make  one  final  comment.  Remember  when  I  visited  with  you  in  my 
office,  I  said  that  I  am  interested  in  who  knows  something  about 
agriculture  and  you  told  me  about  your  Nebraska  farm.  I  expect 
you  to  keep  your  roots  in  that  Nebraska  farm  so  when  there  is 
somebody  in  the  Justice  Department  that  I  want  to  talk  about  agri- 
culture with,  I  will  come  to  you. 

Mr.  HuBBELL.  Thank  you,  Senator.  That  is  my  wife's  Nebraska 
farm,  though. 

Senator  Grassley.  Well,  I  hope  she  will  let  you  keep  your  roots 
there. 

Mr.  HUBBELL.  I  bet  she  will. 

The  Chairman.  Well,  Mr.  Hubbell,  for  what  was  supposedly 
going  to  be  such  a  tough  road,  I  thank  my  colleagues  for  the  cour- 
tesy they  have  extended  to  you  and  you  for  your  forthrightness  in 
your  answers.  As  you  can  tell  by  the  committee,  I  will  be  very  sur- 
prised if  you  are  not  overwhelmingly  approved  by  this  committee 
and  by  the  U.S.  Senate. 

We  all  look  forward  to  working  with  someone  who  has  had  exten- 
sive practical  legal  experience,  as  well  as  on  the  bench,  as  well  as, 
and  I  mean  this  sincerely,  someone  who  has  stood  for  office,  has 
been  the  mayor  of  a  large  sized  city,  a  significant  sized  city,  and 
understands  the  concerns  and  the  immediacy  of  the  concerns  of  the 
American  people  for  whom  we  all  work. 

So  I  compliment  you  and  I  would  like  to  compliment  your  son 
and  your  daughters  and  your  wife,  and  tell  your  other  child  who 
is  taking  a  final  exam  how  lucky  she  was  to  not  have  to  sit  through 
it  all,  but  I  hope  it  has  not  been  too  tortuous  for  you.  We  thank 
you  very  much  for  being  willing  to  do  this.  We  look  forward  to  your 
confirmation. 

[The  prepared  statement  of  Mr.  Hubbell  follows:] 

Testimony'  of  Webster  L.  Hubbell 

Mr.  Chairman  and  Members  of  the  Committee:  I  am  very  honored  to  be  before 
you  today  and  I  have  appreciated  the  opportunity  to  visit  most  of  you  over  the  past 
several  weeks.  I  want  to  thank  Senator  Bumpers  and  Senator  Pryor  for  their  gener- 
ous introductions  and  my  family  and  friends  for  being  here  with  me. 

It  is  an  honor  and  a  privilege  to  have  been  selected  by  Attorney  General  Reno 
and  nominated  by  President  Clinton  to  serve  as  the  Associate  Attorney  General. 
When  I  was  a  boy  growing  up  in  the  states  of  Arkansas,  Tennessee,  and  Alabama, 
the  Justice  Department  brought  change  for  the  better  to  my  part  of  the  country.  The 
lawyers  were  the  best  and  the  brightest  acting  with  courage  and  conviction  in  the 
face  of  adversity.  It  is  a  rare  opportunity  to  be  given  the  chance  to  work  for  an  insti- 
tution that  I  know  from  my  own  personal  experience  can  be  a  force  for  significant 
and  progressive  change. 

I  have  learned  during  the  past  few  months  that  the  Department  of  Justice  still 
represents  the  best  and  the  brightest,  and  that  it  stands  ready  to  be  reinvigorated 
and  redirected.  If  confirmed,  it  will  be  the  highest  honor  of  my  professional  life  to 
be  a  part  of  the  Janet  Reno  Justice  Department  and  the  Clinton  Administration. 

In  the  words  of  Micah,  we  should  always  do  justice,  have  mercy,  and  walk  hum- 
bly. Therefore,  I  am  always  reticent  to  talk  about  myself.  However,  for  you  to  evalu- 


171 

ate  me  you  must  know  a  little  of  my  background.  As  a  civil  trial  lawyer  for  20  years, 
I  have  tried  to  use  the  law  to  do  what  is  right  for  my  client,  whether  that  client 
be  a  large  corporation,  the  Audubon  Society  or  an  individual  involved  in  a  family 
dispute.  I  know  firsthand  that  the  cost  of  litigation  has  gotten  out  of  hand.  I  have 
had  to  tell  clients  you  simply  cannot  afford  to  go  to  court;  I  have  seen  their  despair. 
Senators,  we  must  have  a  civil  justice  system  that  works,  and  allows  all  our  citizens 
regardless  of  their  financial  means  access  to  our  system  of  justice.  As  Chief  Justice 
of  the  Arkansas  Supreme  Court,  I  learned  from  the  other  side  of  the  bench  about 
the  need  for  judges  who  are  fair,  have  the  appropriate  judicial  temperament,  and 
have  the  requisite  experience  and  qualifications  to  serve  as  a  judge.  I  hope  to  bring 
my  experience  and  insight  to  the  Justice  Department. 

I  served  as  the  Chairman  of  the  Arkansas  Bar  Association's  Committee  on  Ethics 
and  Responsibility  for  many  years,  and  served  on  the  Arkansas  Ethics  Commission 
created  by  then-Governor  Clinton  to  draft  an  ethics  and  lobbying  disclosure  statute 
because  there  was  none.  When  the  Legislature  failed  to  enact  his  legislation,  the 
Governor  asked  me  to  help  in  the  effort  to  pass  similar  legislation  through  the  ini- 
tiative process.  I  am  especially  proud  of  having  been  involved  in  this  efibrt.  I  believe 
that  our  public  servants  have  a  heightened  ethical  obligation  to  the  people  they 
serve.  Those  who  have  the  privilege  of  serving  in  the  Justice  Department  have  the 
same  heightened  obligation  to  the  American  people:  to  work  for  the  cause  of  justice 
in  an  independent  manner  free  from  political  interference  or  abuse. 

As  Mayor  of  Little  Rock  and  as  a  member  of  Little  Rock's  City  Board,  I  worked 
with  others  to  open  up  doors  which  had  previously  been  closed  to  women  and  mi- 
norities on  boards  and  commissions  and  in  city  management  positions.  I  am  very 
proud  of  having  played  some  role,  however  small,  in  bringing  in  to  city  government 
such  fine  individuals  as  Mahlon  Martin,  Little  Rock's  first  African-American  City 
Manager,  Susan  Fleming,  Little  Rock's  first  woman  City  Manager,  James  Rogers, 
Little  Rock's  Airport  Manager,  and  many  others.  One  of  the  gratifying  things  about 
going  through  the  confirmation  process  is  being  reminded  of  the  many  wonderiul 
people  who  have  touched  my  life  over  the  years.  The  letters  this  Committee  and  I 
have  received  in  support  of  my  nomination  have  strengthened  my  resolve  and 
warmed  my  heart. 

These  individuals  and  many  others  have  been  so  generous  and  supportive  in  the 
past  few  weeks;  they  will  never  know  how  grateful  I  am.  1  only  hope  that,  if  I  am 
confirmed,  I  will  make  them  proud  of  me  and  proud  of  the  Justice  Department  of 
which  I  hope  to  be  a  part:  a  Justice  Department  which  will  continue  to  open  doors 
through  vigorous  enforcement  of  the  civil  rights  laws  of  this  country;  a  Department 
which  will  do  all  that  it  can  to  protect  the  environment  by  enforcement  of  its  laws; 
a  Department  which  will  reinvigorate  antitrust  enforcement  to  promote  competition 
and  protect  consumers;  and  a  Department  with  Janet  Reno  and  Phil  Heymann  at 
the  helm  which  will  make  major  strides  in  making  our  communities  and  our  chil- 
dren safe. 

Senators,  as  a  trial  lawyer  and  as  a  member  of  the  Arkansas  Supreme  Court,  I 
have  loved  the  law.  When  I  undertook  public  service  assignments  as  mayor,  on  the 
City  Board,  or  on  the  Ethics  Commission,  I  still  practiced  law.  I  now  face  the  excit- 
ing, challenging  opportunity  to  merge  my  love  of  the  law  with  public  service. 

Attorney  General  Reno  has  said  to  me  and  others  who  work  with  her  what  she 
has  said  publicly:  there  is  one  threshold  question  at  the  Justice  Department:  what 
is  the  right  thing  to  do?  If  confirmed  by  the  Senate,  I  can  think  of  no  greater  honor 
than  to  be  able  to  work  beside  Janet  Reno  to  try  to  do  the  right  thing  for  our  citi- 
zens and  the  causes  of  justice  and  equality. 

Thank  you,  Mr.  Chairman.  I  look  forward  to  your  questions. 

The  Chairman.  The  hearing  is  adjourned. 

[Whereupon,  at  2:09  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  foiiow:] 
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SUBMISSIONS  FOR  THE  RECORD 


Arkansas  State  Conference 
National  Association  lor  the  Advancement  of  Colored  People 

P.O.  Bos  164468 
Utile  Rock.  AftoHSM  72218 

May  ia«   1993 


Rev.  BBtiue  Gaylpra.  $f. 
PtaaUent 

KmSmUtt 
FIniVieafiteaidMt 

BbertSmttfi 

Steend  vie*  Presidesa 

HaSray 
ThlraVieaPnalde/it 

VtUatCforge 
Secretary 

OatataJawaO 
fitaau/w 

SM.MOWOOks 

Partiamentarian 


The  Honorable  President  Bill  Cllnron 
President  of  The  United  States  ol  America 
The  White  Houfi« 
Washington,  D.C.   ?.QSOO 

Dear  Psealdent  Clinton: 

We  Strongly  recosaiand  Attorney  Webster  Hubble  for 
Aasifltant  Attorney  General. 

the  job  that  Mr.  Hubble  has  done  In  Little  Rock, 
should  truly  qualify  hln  with  the  position.   Having 
Nr.  Hubble  on  the  board  will  strengthen  the  office. 


Sincerely, 

Ellihue  Gaylord,  Sr. 
State  RAACP  President 
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CHURCH  OF  GOD  IN  CHRIST 


f  nUT  lUaisotcTiON  or  aksamas 

BISHOP  L.T.WAt«£K 


TATEAODiUSS 
'.O.boi  ie4oeft 
]*nacK.A/^  72216 


BisiDtncc 

2}ilCliett«(St(eci 
Utile  Rock.  AitLinuis 
..  jnsfi£.^U  SS04 


May    12,     1933 


Seuacer  Jwc  Biden  / 

Chairman  Sanate  Judiciary  Comaittes 
221  Senate  Kussp.ll  Bldg. 
Uaaniivtjcon  D.C.  ?.0510 


KE:  Conrirmatiou  ot  Webb  Hubbell 


"Clie  Hoaoj'able  Seuator  Bidfin, 

I  am  wf Icing  this  letter  co  sliaw  my  support  for  Mr.  Hubbell. 
Senator  1  serve  as  a  Bishop  in  the  Church  of  God  Id  Christ, 
with  a  membership  of  4,000^00_0  plus  pcedominontly  BLACK .  I 
was  very  iaatrumental  Tn' getting  Bishop  L.H.  Ford  who"  i 3  the 
Ftesiding  Bishop  o£  our  church  to  and  the  entire  membership 
CO  endorse  President  Clinton. 

Once  aOAiii  the  moment  has  arrived  for  U3  to  come  to  the  aide 
of  one  of  our  own;  Webb  Hubbell  nas  served  thft  State  of 
Afkanaaa  i^ll.'TRe  aeoberahip  at  the  Little  Bock  Country  Club 
which  ia  in  question  should  not  influence  the  coaunittee .  Webb 
Hubbell  is  not  prej_udi_ce  not  \3  he  a  racist^  Webb  Hubbell 
«ill  ffiake  one  of  AJrTerica'a  finest  Associate  Atfbrncy  Generals 

H«  has  worked  to  actively  recruit  j\inority  members.   This  man 
has  never  dtacriniuated  against  anyone.  As  the  format  mayor 
of  Little  Kock'he  wo'rk'ea  with  the  Black  coiamunity  and  was 
very  instrumental  in  placing  BIack's"Tn 'some  key  positions. 
The  conmunities  were  well  represented  under  his  leadership 
and  aver y  citizen  created  the  a&aa. 

PLEASE  IM5  NOT  ALLOW  THE  COMKITTEE  TO  FIT  JOSEPH  COAT  UPON  HIM 

E^UUFfRcflJSSi^.-^F^HEV^so-TUFf  mnrKTiiryiiK:  j^-jesuz  — 

SXTn7W^rat^GSAVEjDF3:AZ7lRyS   "L00SE'TIIE"MA11  KKD'I2T"HnrcJ0" . 
I   Bishop  L.T.   Walker   stand  behind  Webb  Hubbell   100^. 


Youra    for    the   Master " s,  Service, 
Bluhoii   u  T.    Walkfir 
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HOLLINGSWORTH  LaW  FiRM,  P.  A. 

ATTOWCnATUtw 

MAIN  PLACE  BUILDING 

4U  MAIN  STREET 

UTTLE  ROCK.  ARKANSAS  72201 

P    A   HOaiNCSWORTH  TEU  (501)  374-3420 

AMANDA  H    HYATT  FAX  (501)  372-6550 


May  12,  1993 


Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Senate  Judiciary  Committee 

224  Dirksen  Senate  Office  Bldg. 

Washington,  DC   20510-6275 

Dear  Senator  Biden: 

I  am  an  attorney  in  Little  Rock,  and  during  the  last  twenty  five  or 
so  years  have  been  very  active  in  the  legal  community  in  Arkansas. 
During  that  period  I  have  been  involved  on  many  cases  and  community 
projects  with  Webster  L.  Hubbell,  who  is  under  consideration  for  an 
appointment  to  the  United  States  Department  of  Justice. 

I  am  also  aware  your  committee  will  be  holding  confirmation 
hearings  on  Mr.  Hubbell  in  the  near  future,  and  I  wanted  to  share 
my  feelings  on  his  nomination. 

Mr.  Hubbell  is  highly  respected  in  the  legal  community  and  has  made 
many  positive  contributions  not  only  as  a  lawyer,  but  also  during 
his  time  as  a  public  servant.  He  is  a  respected  community  leader 
and  has  always  shown  extraordinary  qualities  of  leadership. 

This  leadership  ability  has  also  been  exhibited  by  his  commitment 
to  civil  rights  and  the  advancement  of  the  notion  of  fair  play.  In 
1984  Mr.  Hubbell  and  I  were  appointed  to  the  Arkansas  Supreme 
Court,  by  then  Governor  Clinton,  to  fill  unexpired  terms  on  that 
court.  He  served  as  Chief  Justice.  During  that  year,  as  it  has 
been  through  the  years  I  have  known  him,  we  worked  together  on 
cases  that  were  very  meaningful  and  challenging  to  me.  I  genuinely 
appreciated  the  opportunity  and  honor  of  serving  with  him. 

I  am  very  pleased  to  have  the  opportunity  to  write  to  you  and  your 
committee,  and  encourage  that  Mr.  Hubbell 's  nomination  be  confirmed 
by  the  Senate.  I  am  sure  this  nation  will  benefit  greatly  fror.  his 
service,  as  we  in  Arkansas  have  during  the  last  twenty  years. 

Please  feel  free  to  call  me  if  I  may  be  of  any  assistance  to  you  or 
your  committee. 

Sincerely  yours, 


P.  A.  Hollingsworth 
PAH/dw 
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^ 


CrutcheL 

LAW    OFPICRS 

Richard  L  Mays  *15  Mam  Street 

Zunmety  Ctutcher,  Jr.  little  Rock.  Attaniat  72201 

ArbeByni  (501)372  6303 

May   12,    1993  FAX  (501)  372^550 

VTA  EXPRESS  MAII. 

Senator  Joseph  R.  Bidan,  Jr. 

Chairman 

senate  Jadiciacy  Cosisiittee 

Sfi-244  DirXsen  Senate  office  Building 

Washington,  DC   20510-6275 

Dear  Chairman  Biden: 

I  am  writing  to  you  becauBfi  of  ay  concerns  about  recant  newspaper 
articles  that  I  have  read  quostionlng  ABSociate  Attorney  General- 
nominee  Webster  Hubbell'a  commitaent  to  equal  opportunity. 

I  have  known  Mebb  personally  for  approximately  20  years.  I  first 
net  him  early  in  ay  legal  career  =ind  became  a  friend  of  his  during 
my  career  as  an  Arkansas  state  legislator  and  later  ae  Aseociate 
Justice  of  the  Arkansas  Supreme  Court.  I  can  state  unequivocally 
that  Webb  Hubbell  is  extremely  sensitive  to  the  rights  of  African 
Americans  and  all  other  minorities. 

Any  attempt  to  portray  Mr.  Hubbell  otherwise  is  a  canard. 

During  the  course  of  our  friendship,  Webb  and  I  have  had  private, 
philosophical  discussions  about  race  relations.  Based  on  these 
discussions,  and  Webb's  actions  during  his  own  career  aa  Mayor  of 
Little  Rock  and  as  Chief  Justice  of  the  Arkansas  Supreme  Court,  I 
can  tell  you  that  he  is  a  sensitive,  tolerant  man.  ne  has  a  deep 
understanding  of  the  hurdles  that  minorities  have  traditionally 
faced  In  Ametica,  Indeed,  Webb  brings  a  range  of  experlencea  and 
perspectives  to  the  Department  of  Justice  that  will  only  help 
strengthen  America's  commitment  to  equal  opportunity. 

As  a  personal  friend  of  Webb,  1  am  particularly  pained  by  the 
possibility  of  the  media  and  political  adversaries  distorting  a 
man's  true  character.  As  an  African  American,  I  strongly  question 
whether  an  isaua  that  is  dear  to  me  is  being  used  to  undermine  a 
good  and  decent  man  for  political  ends  rather  than  in  a  good  faith 
effort  to  evaluate  a  public  servant. 

Mr.  Chairman,  I  hope  that  you  and  the  other  meri>ers  of  the  Senate 
Judiciary  committee  will  carefully  consider  my  views  during  your 
consideration  of  Hr.  Hubbell 's  nomination. 

Thank  you  for  your  attention  to  this  important  matter. 

Sii^erely, 


tichard  L.  Mays 
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•FELLER  FOUNDATION 
kansas  72202  -  3999 


S01/376-68S4 
FAX  501/374-4797 


May  12,  1993 


Senate  Judiciary  Conunittee 
United  States  Senate 
Capitol  Hill 
Washington,  D.C. 

Honorable  Members: 

Having  just  finished  reading  one  of  many  articles 
questioning  the  appropriateness  of  Attorney  Webb  Hubbell's 
nomination  as  Associate  Attorney  General  in  the  United 
States  Department  of  Justice,  I  felt  compelled  to  provide 
you  with  some  information  that  has  evidently  been  overlooked 
by  the  media  and  is  relevant  to  the  ongoing  debate. 

I  am  not  a  member  of  the  Country  Club  of  Little  Rock  but  I 
am  personally  aware  of  Mr.  Hubbell's  interest  in  attracting 
minority  members  for  club  membership  dating  back  a  number  of 
years. 

I  had  the  privilege  of  serving  as  the  first  black  city 
manager  of  the  City  of  Little  Rock  from  1980  through  early 
1983  during  a  time  when  Mr.  Hubbell  served  on  the  Board  of 
Directors  of  the  City.   At  the  time  of  my  selection,  Webb 
Hubbell  was  Mayor  and  personally  convinced  me  to  apply  for 
the  position.   As  you  might  expect,  I  had  serious  doubts  as 
to  whether  oe^  not  the  City  of  Little  Rock  was  prepared  to 
employ  a  black  city  manager.   It  was  primarily  Webb  Hubbell 
who  convinced  me  that  my  candidacy  would  be  a  serious  one. 
I  have  no  doubt  that  he  played  a  significant  role  in  my 
selection . 

While  working  with  him  as  both  Mayor  and  board  member,  I 
never  had  the  occasion  to  doubt  his  commitment  to  equity  and 
equality.   On  nunierous  occasions,  I  witnessed  him  confront 
issues  of  inequity,  both  around  race  and  gender.   I  have  had 
the  privilege,  although  not  on  a  routine  basis,  of 
continuing  contact  with  him  over  the  past  decade  and  can 
assure  you  I  maintain  my  opinion  regarding  his  commitment. 

I  would  sincerely  hope  this  bit  of  information  will  cause 
you  to  consider  the  broader  issue  of  equity  and  equality  and 
Mr.  Hubbell's  proven  comr.itment  to  both.   Should  you  desire 
to  discuss  this  letter  or  my  relationship  with  Mr.  Hubbell, 
please  don't  hesitate  to  contact  me. 

Thank  you  for  your  time  and  consideration. 


Sincerely, 


Mahlon  A.  Martin 
President 
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rMAAt.  MtnOUtOK 
Cb«(0«p«1)Ci«'^ 


Union  County  Municipal  Court 

UNION  COUNTY  COURTHOUSE 

fleCOMDrtjOOA 
ttOOBAOO.  ARRAhSAS  7I730 

Hay  12,  1993 


The  Honorable  Joseph  Biden,  ^i- 
221  Senate  KuBsell  Building 
Washington.  D.C. 


Ke:   Webb  Hubbell 


Dear  Sir: 

1  have  known  Webb  Hubbell  since  1970.  Hhen  he  and  I  attended  the 
Dniversity  of  ArkaneaB  School  of  I-av  in  Faycttcville,  Arkansas. 

As  an  African  Anarican  attending'  law  school  there  was  a  lot  of 
bigotry,  but  Webb  was  a  friend  not  only  to  me  but  to  other 
African  American  law  students.   He  was  BOaeone  you  could  always 
talk  to.  and  he  would  help  yoH  in  anyway  he  could. 

m  all  the  years,  I  have  known  Webb,  I've  never  heard  him  nor 
heard  of  him  making  an  ethnic  or  racial  slur  or  statement. 

He  was  an  excellent  student,  is  an  excellent  attorney,  and  would 
make  an  exemplary  Deputy  United  States  Attorney  General. 


Respectfully, 


/^^^Qi 


George  Van  Book,  Jr. 
Municipal  Judge 

GVB/peh 
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•  Ckf  I  ■-  f  •lfl«*.  ••• 

cat  V.  Li««T.  r.A, 

LUkM  ■     •UTT«P.'A. 

41  w.tiOOM 

me.  c««i«i«.  p. A. 
Kt  A.  •«TT»»,  r.». 
M«ICC  ••  «•«««».  w^. 

]««  «.  OA''**.  ■/*»  *-A. 

■nc.«i*fti.4«  ..».*. 

MAf  r.a4«(*T.  #.A 

la  fltVIT  «4r«*li.  #.A, 

•«  a.  ««tfdAM«tf.  •.* 

IB*  «.  tttaiai.  '^. 

#f  CC^MB  aii«»<r.  ja..  »  «. 

tu  48arA*«  xAVAif .  •.* 

|(«  ■.   Sltf««0«.  '.A. 

lUiii  '■  CATVIVT.  •  a. 
■nai.  SAfTfl*.  ».A. 
■■AFktas  awaidk  ill.  0.A- 
«AUl  tt.  aAe»fi.  p.A. 

AIAW  TUAMAa  aACTCa.  *.A. 
iff!  A.  TAUIVO*  II.  r.A. 
•a*  C    COriUI,  >^. 
»A*tt«.  TAn.«*.  »    * 

Uwm  \,  •«! asT.  ja..  ».a. 

■  ■aiA^MCK  MCu-ta.  '.A. 
ttm  pCMUItvuitn.  ».«. 

•  tKT  (.  9MA*I«.  PA 
.iiAM  «.  cai««i«  •«,  ».^. 

:«.4«i.«.  ■*«•!.  r-A 
Mia.  aiACcn.  »,a. 
«tta  M.  laf  L  tu,  p.a. 


FlklDAY,  ELDREDOE  «  CLaRK 

b  f  A^TNCKCMI*  or  |tl0lV10UAI.9  «kQ  M0F|«SIQM*L  ASSOClAtlON« 
ATTOtMfiTG  AT  VAW 

9000  •l««T  COMMSRCUl  OUILDINO 
4«o  wtsY  CArrrOL 

LrTTLf  ftOCK.  Aff<ANOAST|»01'>Ata 

Hay   19,    1993 


ti*<«  A-  <*Ava,  a. a. 

««(.«..«««    ••0O(U.  /■  .  *-a 

civoa  -lAc  ttfa^ia.  a  a. 

C*4v««  J.  **4^.  r.A. 

tC«^T  J-  i««CA«tr«.  t.A. 

««Att|««*U«.  •.». 

«oac>t  a.  ttAca.  j«..  »^. 

J.   UC   f  >««■.•. A. 

4AWca  c.  tACca.  •i*..  »-a. 

■  A«t«   A.  iWltT.   P^, 

^arf  .  t«ai<fl.  a^. 

iOM«  Cf  *T«^  aA«e9LM>.  a  ' 
C«J«  A«V4«  WAftl 
»aic<  6.  4Aa»Hta 

tmowai  a.  «cci« 

J.  MICHACV  PtCKCMff 

ra«iA  a.  jovcQ 
tAVt*  a.  wivaeii 
j(ica|«  h.  ttogiiK 
I.  MCtU'  ag^uxa 

anoatv  T.  fw«Mca 
•  «aA«  4.  «(»tbfv 

joaa  tAT  vHiii 

ciai,A  «.  apAinrioui 
JO>>b  C    IIKQliT.  ja. 


^ii,h>ft«  4.  faifa 
•*Kkta«a    4L0aCa«C.JI.. 

«  a. ChA«< 


FAX  -  202-863-8081 

Senator  Joe  Biden.  Jr. 
chair.  Senate  Judiciary  Cooiaittee 
221  Senate  Russell  Building 
Washington,  D.C.   20510 

Dear  senator  Bidert: 

Wftbb  Hubbell  is  an  outstanding  citizen  of  Little  BocX, 
Arkansas  and  I  have  always  known  him  to  be  fairminded  and  a  errong 
advocate  for  minority  rights.  He  is  a  man  of  great  stature, 
l«adership  and  outstanding  legal  talent. 

Please  accept  this  letter  as  evidence  of  my  strong  support  for 
Hebb  Hubbell's  confirmation  to  a  senior  position  in  the  Justice 
Department  where  I  ajn  confident  he  will  be  a  tremendous  credit  to 
that  OepartBcnt  and  the  people  of  this  covjntry. 


sincerely. 


MPC/bp 


iuidfif^ 


Meredith  P.  Catlett 
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Lottie  H.  Shackelford 


Hay  13,    1993 


The  Honorable  Joseph  R.  Bid^n,  Jr. 

Chairman 

Semate  Judiciary  Camiitto^i 

224  Dlx^Xsen  8«n&te  Office  Bldg. 

Washington,  D.c.  20510-6275 

Daar  Senator  5id«n: 

A  f«v  voelce  ago;  Wdbater  "W^b**  Rubboll  was 
nominated  to  the  position  of  Aseociata  Attorney 
General/  Departnant  of  Justice. 

I  am  vriting  to  let  you  )cnov  of  ay  strong  support 
of  Mr.  Hubtaell  for  this  position*  I  am  a  fonnar 
Hay  or  of  Little  Rock,  Ar)canca0,  and  I  had  the 
opportunity  of  serving  on  Little  Rock'e  City  Board 
of  Directors  vith  W#b  for  approxiaataly  five  y^are. 

Wob  vaa  a  very  progrosfllve  board  aeaber  and  nayor 
of  our  city.  Hie  decisions  vere  alway©  influanced 
by  hie  concern  for  faimesB.  Ho  was  cojaaittad  to 
public  service  and  worked  very  hard  to  aarn  the 
paopla'fi  truflt  as  an  electad  official. 

Web  served  tha  citlEeno  of  Little  Rock  and  Arkanaaa 
with  integrity  and  honoir.  I  know  that  he  will  ba 
just  as  diligent  in  hiu  efforts  to  be  fair,  honest 
and  coapacaionate  in  the  Departaent  of  Justice. 

I  wholeheartadly  endorso  his  nomination  and  offer 
ay  Bupport  for  confirmation  of  Webster  Hubbell  aa 
Associate  Attorney  General. 


sincerely  ,^A 


^ij6tt.: 


ttie  Shackltsford 


1720  Abigail  Street 
Little  Rock,  AR  72204 
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WhXV  lOORfST 

Caun  euliff  iM  Sulw  Prabuion  OMctr 

THACyjMT 

^••S«nt4flc*  ajW  fr«ti«xl«n  OfUcer 


MAWON  A.  HUMPHREY 

Ctfcuh  Jud|« 

Sixth  JudicitI  DiSOiA,  Rnt  Drviaon 

PuUtld  and  farry  C«watia> 

PulasM  County  CounhvuM,  R«ani  4Q7 

♦01  Won  Maiwvjro 

btiwftock.  Adanm  72201 

PhOfw  (SOU  372-8590 


J.  uenjortNSON 

UwCMt 

AAVMIAtAVeOM 

UNOAUt 

Coun  Ccwalutpr 

AHNETTE  eOKJTr 
Socnliry 


May  13,  1993 


The  Honorable  Joseph  R.  Sides.  Jx. 
221  Russell  Building 
Unlcad  State*  Sanate 
Washlngcon,  D.  C.  20310 

S«ar  9er.2cor  Blden: 

This  letter  Is  wrltt«n  In  refereaca  tg  the  aomlnation  of  Webb  Hubbell 
as  Associate  Accerney  General  of  che  United  States. 

Mr.  Hubbell  ha;  a  distinguished  record  of  public  service  here  in 
Arkansas,  heving  served  as  Mayor  of  Little  Rock  and  Chief  Justice  of 
the  A.rkA3sas  Suprene  Court.  He  possasses  character,  latallect  and  sa 
abiding  sense  of  fairness, 

As  an  African  American,  I  belleva  that  tlr>  Hubball  Is  conmicced 
firmly  to  tha  principle  of  equal  Justice  under  lav  for  all  people. 

I  believe  further  that  his  conflmation  vould  veil  serve  the 
adininistretlott  of  Justice  In  tbls  country. 


Sincerely  yours. 


^^/VW^ 


ai 


Marlon  A.  Huophray 
Circuit  Judge 


MAE/and 
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May  13.  1993 

Senator  Joseph  Biden 

221   Senate  Russell  Building 

Washington,  D.C.  20510 

Dear  Senator  Biden, 

This  letter  is  in  support  of  Webb  Hnbble.  He  has  shown  tremendous 
commitment  and  leadership  in  the  community  and  would  serve  our 
nation  well  in  a  federal  position. 

Mr,  Hubble,  a  partner  with  the  Rose  Law  Firm,  has  served  a$  an 
Arkansas  supreme  court  justice,  city  director  and  has  been  an  all- 
American   football   star  while  on  the  University  of  Arkansas- 
Fayettovillc   Razorback   team. 

The  Arkansas  Slate  Press  is  the  oldest  minority  owned  and  operated 
newspaper  in  the  state.  It  gained  national  recognition  under  the 
leadership  of  Daisy  Bates  during  the  fight  for  civil  rights.  Our  long 
term  coverage  of  community  events  allows  us  the  privilege  of 
recognizing  outstanding  community  leaders.  Mr.  Hubble  is  one  of 
those   Outstanding   leaders. 

The  State  Press  is  proud  lo  recommend  Mr.  Hubble  for  a  federal  post 
The  nation  will   benefit   tremendously. 


Sincerely, 

Patrice    Brown 
Publisher 


1517  South  Broac^'-3y  »  P.O.  Box  164C37  •  Liule  Rock,  .^Jl  7Z216  •  501  371-9?9l  «  F.a;(  501  37!-;i28 
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THE  UNfTEO  STATES  TRADE  RS»ReSENTA7TVE 

ExaouiivA  Offiee  ol  <he  PrMldont 

Weshlngtort.  D.O.  zoaoa 


May  13,  1993 

The  Honorable  Joeepb  K-  Blden 
Chairman,  committer  on  t3»e  Judiciary 
united  Stat*^  senate 
Washington,  DC  205io 

Re:  ihe  nomination  and  confirmation  of  Webster  Hubbell  tolje 
Associate  Attorney  General 

Dear  Mr.  Chairman: 

I  am  writing  this  letter  in  support  of  my  good  friend  Webb 
HUbbell.   It  is  unfortunate  that  queetions  have  been  raised  about 
his  membership  In,  and  hie  recruiting  efforts  for  the  country 
Club  of  Little  Rock  (CCLR) • 

Webb's  public  display  of  interest  in  equality  of  opportunity  for 
all  citizens  of  Little  EooX;  dates  back  to,  at  least,  the  1970'6. 
As  an  example,  Webb  was  the  person  responsible  for  Hahlon  Hartin 
becoming  the  first  African  American  to  sorvo  ao  City  Manager  of 
Little  Rock.   From  that  position,  and  alwavB  with  Webb^g  actwe 
support .  Mahlon  has  gone  on  to  a  diatingulshed  career  in  and  out 
of  government.  He  was  the  Director  of  the  Arkansas  Department  of 
Finance  and  Administration  from  1S63-1990;  and  is  currently 
President  of  the  Winthrop  Rockefeller  Foundation.  This  is  but 
one  example,  but  an  example  that  aoourately  shews  the  charaeter 
and  the  commitment  of  Webb. 

My  relationsnip  with  Webb  dates  back  to  1986.  I  believe  I  first 
met  Webb  at  a  function  hosted  by  the  Arkansas  Arts  center.   [I, 
and  my  family,  moved  to  Little  Rock  in  1984-1   I  do  recall  that 
during  our  first  meeting  he  welcomed  me  back  to  Lit-tle  Rock, 
offered  his  assistance  to  help  me  if  the  need  ever  arose,  told  me 
hou  pleased  he  was  that  I  vaa  living  in  Little  Rock,  and  he  hoped 
that  I  would  become  an  active  citizen  to  help  make  Little  Rock  an 
even  better  place  to  live.  Our  relationship  since  that  time  has 
clearly  demonctrated  the  g»nuineness  and  the  sincerity  of  his 
earlier  comments . 

There  were  times  when  Webb  specifically  inquired  about  wy 
interests  in  golf,  and  tennis.   Given  the  tone  and  the  way  in 
which  he  made  thoEt?  comments  led  a&  to  believe,  en  mor©  thtn  on« 
occasion,  that  he  was  about  to  shift  the  discussion  to  my 
interest  In  becoming  a  member  of  the  CCLR.   But  I  vould  purposely 
redirect  the  conversation.  My  reasons  for  not  wanting  to  be 
considered  for  jnembership  at  the  CCLR  at  that  time  wero:   (1)  I 
did  not  know  the  community  and  I  did  not  believe  that  the 
conaunity  lenAw  me  veil  enough  to  Ceel  as  oomf  ortable  ar«und  wa 
and  my  family  as  I  would  have  liked;  (2)  I  do  not  lUce  publicity 
and  being  the  first  minority  to  become  a  member  of  CCliR  Would  be 
a  major  news  event  —  as  it  turned  out  I  was  correct,  and  (3)  1 
wanted  all  or  tjie  club's  members  to  f©al  as  though  the  decision 
by  me,  and  by  those  members  that  would  recommend  me,  had  been 
thoughtful  and  had  been  done  in  a  way  that  clearly  respected  the 
tradition  of  accepting  nnw  members. 

In  the  Spring  of  1991  i  agreed  to  allow  my  name  to  be  eutaaitted 
for  membership.  When  Webb  learned  of  my  decision,  he  clearly  was 
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very  pleased,  eure  that:  Z  and  my  faoily  would  really  enjoy  our 
membership,  and  certain  that  I  and  my  family  voaid  be  welcomed 
entbTJslastically  by  all. 

It  should  also  be  noted  that  I,  my  family,  and  many  other  non- 
jaeabere  of  CCLR  have  vielted  the  Club,  as  guests  of  members,  for 
many  years  prior  to  my  becoming  a  member;  I  have  always 
experienced  only  the  most  gracious  hospitality. 

I  wholeheartedly  and  without  anv  reservations  whatever,  support 
Webb's  nomination  to  be  Associate  Attorney  General.   Webb  la  a 
valued  friond,  and  I  know  of  no  reason  why  he  should  not  receive 
the  unanijneus  recommendation  of  the  committee  and  the  unanimous 
vote  of  the  full  Senate  approving  his  nomination. 

Thank  you  for  allowing  me  the  privilege  and  honor  of  recommending 
Webster  Hubbell.   If  I  can  be  of  further  assistance,  please  let 
me  know. 

Sincerely. 


^^4^  a^^j^^-LcJ 


Howard  Rjeed 
Special  Counsel  for 

Finance  and  Investment  Policy 
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WILLIAMS  &  ANDERSON 

in  CSNTER  STREET 
LfTTLE  ROCK.  ARKANSAS  7SSOI 

M.  JACKSON  wiujAfcE  oo'  1  *7»oeoe 


<80l)  37a«4S3 

May  13,    1993 


Honorable  Jos«ph  R.  Biden,  Jr. 
Chaixman,  Senate  Judiciary  COBi&ittee 
Roam  22*,  Dirkson  Senate  Office  Building 
Washington,  D.c.  205lo-S275 

Re:  Mr.  Webster  Hubbell 

Dear  Senator  Biden: 

1  am  aware  that  Mr.  Webster  Hubbell 's  appointaent  as  Associate 
Attorney  General  of  the  United  states  is  presently  before  the 
Senate  Judiciary  Coiuaittee  for  its  consideration. 

Recently  there  have  been  numerous  press  reports  concerning  Mr. 
Hubbell,  the  Country  club  of  Little  Rock,  its  policies  and  'Kr. 
Hubbell "s  part  in  this  entire  matter. 

I  was  President  of  the  Board  of  Governors  of  the  Country  Club  of 
Little  Rock  during  the  years  1991  and  1992  when  the  application  of 
Mr-  Curt  Reed  was  first  inade  to  the  club,  and  when  the  Board  of 
Governors  considered  and  favorably  acted  on  Mr.  Reed's  application. 

Some  time  previous  to  Mr.  Reed's  application,  Mr.  Hubbell,  who  is 
a  friend  of  mine,  cominunicated  to  me  hie  belief  that  the  Club 
neaded  to  consider  the  admission  of  members  at  our  black  community 
into  the  club.  Mr.  Hubbell  was  not  alone  in  this  point  of  view,  as 
there  were  others  who  expressed  similar  sentiments  to  in«,  ail  of 
which  had  the  effect  of  encouraging  the  Board  to  ultiinately 
consider  this  matter  favorably,  when  Mr.  Reed's  application  became 
known  to  the  membership  generally,  Kr.  Hubbell  again  approached  me 
on  several  occasions  to  urge  the  Board's  favorable  consideration  to 
Mr.  Reed's  application.  He  also  told  me  he  was  going  to  express 
his  views  to  other  members  of  the  Board,  and  I  know  as  a  fact  that 
he  did  in  fact  cotomunicate  cinilar  views  to  oiher  Board  members. 

Mr.  Reed's  application  was  known  x.o  the  Doarc  before  the  incident 
of  President  Clinton's  well  publicized  rounc  of  golf  at  the  Clui  in 
March  of  1992.  The  period  of  tune  from  Mr.  .Reed's  application  to 
admission  to  uembership  follo-jed  the  normal  application  procedure 
and  period  of  time  for  acceptcnce  into  the  cenbership  of  the  Club 
and,  in  my  view,  with  the  same  outcome,  regardless  of  the  Clinton 
candidacy. 

Mr.  Hubbell 's  views  expressed  to  me  and  to  other  board  members  were 
helpful  in  the  favorable  consideration  of  this  entire  matter-  I 
have  known  Webb  since  he  started  practicing  law  in  tittle  Rock  and 
his  conduct  here  was  entirely  consistent  with  his  character, 
integrity  and  his  sensitive  consideration  of  his  fellow  aan. 

If  there  is  anything  further  I  can  elaborate  on  the  record  relevant 
to  your  consideration  of  Mr.  Hubbell 's  qualifications  for  the 
office  upon  which  the  President  has  appointed  him,  I  shall  be  glad 
to  do  so. 

sincerely, 
W.Npackson  Williams 
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Charles  Butscy  1860  South  Izard 

Ultlc  Rock,  ArkanMK  72206 


May  14.  1993 


The  Honorable  Joscpli  R.  Blden,  Jr. 
Attn:  MarkSchwaru 
United  States  Senate 
WatUngtoo,  D.  C  20510 


Dear  Senator  Bratm: 


1  am  writing  you  concerning  the  approaching  conflnnatloB  hearing  for  Weteier  L.  HnbbelL  I  have 
read  whh  much  dumay  the  derogatory  remarks  and  characterli!aik>ns  manufactured  by  evTilovs  and  Jealous 
people  about  the  life  of  a  maa  they  do  not  know. 

1  can  not  identi^  with  the  feivor  tiuTOundlng  the  Oonntiy  Qub  of  Little  Rodt  not  having  a  black 
member  or  measuring  tbc  validity  of  a  man's  etlinic  character  by  bis  association  in  an  organization  that  docs 
not  have  a  Mack  member.  To  join  or  refuse  to  ]oln  on  the  basis  of  the  presence  of  or  lade  of  racial  rotxtorc, 
or  to  make  an  Issue  of  six^  ta,  in  and  of  IttelC  reacdonaiy  and  radsL  There  arc  other  issues  before  our 
people  of  all  colors  whidi  arc  more  provocative  and  threatening  than  this  -  •  issues  more  important  than  all 
tbe  oountiy  dubs  in  the  country.  One  Of  those  Issues  looms  on  the  horizon  in  the  possibility  of  losing  the 
service  to  this  countiy  of  great  mail,  Webster  L  HtibbelL 

1  speak  to  you  not  solely  as  a  blade  man,  but  as  a  black  member  of  the  community  which  Webb 
Hubbell  for  so  many  yean  unsdfishly  and  tirelessly  gave  of  himself  to  better.  1  am  not  just  a  boy  in  the 
streets  as  are  scxne  of  his  dotracton  and  others  who  write  for  publication.  My  list  of  public  service  spans  42 
years,  as  a  member  of  the  Board  of  Directors  of  St  Vincent  Hospital,  past  President  of  the  American  Lung 
AtsodatJon,  Board  member  of  the  Boy  Scouts,  lYustee  of  ML  Zk>n  Baptist  Church,  past  Executive  Board 
member  of  the  March  of  Diates  both  here  in  Little  Rode  and  in  New  York,  and  the  first  black  from  Arkansas 
to  be  on  the  Board  of  the  National  League  of  Cities.  The  list  of  service  goes  on  and  has  toticbed  many  lives 
at  all  levels,  and  the  cornerstone  of  that  service  evolves  around  the  oppononiiy  and  support  afforded  me  by 
a  person  who  sought  to  belter  his  oommnnity  and  another  person's  life.  That  person  is  Webb  HobbeH  It  was 
at  his  urging  that  I  was  nominated  fo  ran  fOr  Mayor  of  Uttle  Rock,  and  his  continued  suppon  saw  that  dream 
come  to  pass.  1  woukl  not  have  been  Mayor  of  Little  Rock  bad  it  not  been  for  Wobb  Hubbcll.  His  support 
benefited  me,  oor  community  and  this  dty  more  than  would  his  sponsoring  me  for  membership  Into  a  country 
dub.  lie  did  not  spons«  mc  to  become  a  member  in  the  Countiy  Club  because  he  knew  I  would  not 
partldpaie  in  any  country  dub,  be  li  white,  black  or  integrated.  The  people  Of  all  races  and  financial  situations 
aie  my  oonnby  dub  and  Webb  Hubbell  is  a  member  of  that  dub  as  well. 

I  set  a  goal  for  myself  some  number  of  yecrs  ago  to  make  my  mark  by  being  the  flni  Made  man  In 
Arkansas  to  aanrnpUsh  a  number  of  things.  Among  tbem  were  being  the  first  black  Deputy  Sberill,  first  Made 
member  of  tbe  Little  Rock  City  Board  of  Directors,  and  tbe  tint  black  Mayor  of  Little  Rock.  I  also  wanted 
to  be  the  first  black  to  ride  in  the  Livestock  Show  Rodeo  procession  through  downtown  Little  RocL  Webb 
Hubbell  was  Instrumental  In  making  that  happen,  right  down  to  arranging  for  the  use  of  a  bone.  This  is  not 
the  aet  of  a  setf-oentered,  ego  driven  num. 
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Webb  Hubbell  is  fair  and  honesL  I  have  never  known  him  to  lie  on  behalf  of  anyone,  mach  less  to 
benefit  himselL  This  blood  letting  In  the  nair,e  of  security  is  a  focblc  attempt  by  tho&e  who  Cear  change  to 
maDufocture  something  which  simply  it  not  there,  and  I  ask  that  you  do  whatever  you  can  to  help.  This  is  a 
man  conoemed  of  others  over  himself  ono  who  gives  to  others  over  himself  or  his  family  because  he  sees  the 
need  to  return  to  the  community  some  of  what  he  has  gained  £roni  that  community. 


Regardless  of  the  attacks,  they  will  not  diange  his  soul,  and  those  of  us  who  know  the  man  and  should 
speak  of  him  know  his  soul  and  what  he  is.  If  his  itomtiiaUon  Is  blocked,  the  nation  will  lose  a  valuable  asset 
to  the  oonntiy  and  its  people.  Ho  will  not,  however,  speak  111  of  the  process  and  will  support  the  system.  This 
great  man  has  ahvays  been  there  when  his  community  and  Cflends  called  out  in  need.  We  must  now  be  there 
for  him. 


Vciy  truly  wtirs, 


"If  loving  and  helping 

people  is  wrong,  then 

I  don't  want  to  be  right!" 


—Charles  Bussey 
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Deowcraiic  Nitioiul  Conuniaee 


May  14,  1993 

The  Honorable  Joseph  B.  Blden,  Jr. 
221  Senate  Russell  Building 
United  States  Senate 
Washington,  DC  20510 

Dear  Senator  Biden: 

I  am  writing  this  letter  in  support  of  the  nomination  of  Wabb 
Hubbell  as  Associate  Attorney  General  of  the  United  States.  I  have 
]aiovn  Webb  since  1971,  vrticn  we  attended  the  University  of  ArXansas 
School  of  Law  in  Fayatteville,  Arkansas. 

During  the  time  we  were  in  law  school,  Webb  always  went  out  of  his 
way  to  make  sure  that  African  Americans  were  not  excluded  from  the 
various  activities  at  the  school.  He  was  well  liked  and  respected 
by  the  African  A&ericans  students  on  campus. 

Webb  has  always  appreciated  and  understood  the  African  American 
community  and  respected  the  concerns  of  those  individuals  wbo 
reside  within  that  conaunity. 

He  is  an  excellent  attorney,  and  would  make  a  great  Associate 
Attorney  General. 


Sincere 


Carol  Willis 

Director  of  voter  Registration 
and  Participation 


450  South  Cipitol  Street,  SJE.    Wabington.  O.C.  20003    (202)  86J.8000 
P*id  for  by  the  Detoociailc  Natioiul  Ccmmiccee.  Coucributiotu  to  ch«  Demooatic  Niuoca]  Comraictee  air  not  at  didactible- 

Prioted  on  R£cyd^d  Ptptc 


ZOO^ 
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Castro«fltefok3g\- 

GASTROENTEROLOGY  CENTER  OF  ARKANSAS  /vomo  o.  wmiams,  .mIo..  pj^ 

'   -  Cjstroenierology 

Phillip  R.  Bow^len.  NU3. 


An15utiMJi«m  Sufgeiy' center 
H&y  16.  1993 


Semtar  Josepti  B14sn,  QialnuB 
Senate  Jwdidary  CosBlCtac 
Capitol  Rill 
ttaaldiigcon,  DC 

tS:    Mebb  Aibb«U 

Dcax  Senator  BlAeau 

I  «m  VEltlag  this  letter  of  support  for  Webb  Hobbell  la  Ws  nmiitWtLon  for  Assistant 
AccorB«7  General.  I  have  knowR  Webb  for  *«»cr«l  years  aad  hayo  alwayo  £oua4  his  to 
be  an  hon««t,  fait,  aod  oi>«n-«ind«5  Individual,  He  liaa  always  advocated  racial  equality 
and  1  have  ntver  questioned  bia  conmlttaeBl  to  cqitalltf .  I  m  also  aware  of  his  effotxa 
to  tecnilt  Afrlcan-Aaerlcaa*  to  the  Couatty  Club  o£  Little  Bock,  la  fact,  I  bave  been 
aiFpt<»««:bcd  aunacoua  clmea.  a*  vcXl  ae  jsaay  of  ny  Crleads  who  are  Alrlcan-ABerican. 

I  aa  endoolng  an  soxiclc  tl>*t  appeared  In  oar  local  paper,  the  ABXAMSAS  DEHOCRAT- 
a^/Umi  to  further  shed  U^t  on  this  aattcr.  I  wane  it  underatood  that  1  totally  support 
V«bb*G  noainatlon  \ri.thout  basicacion  a»  I  know  ochsr  Afrlcan-Ainetlcans  la  ttoa  state  do. 

I  appteclate  the  opportunity  to  addrcee  this  nattor. 

Alaozo  D.  Vllllafia,  M.S. 

ADW/p8 

Boclosuie 

CC:  Senator  Howard  tteteeobaun 
Prcaldent  Bill  Clinton 
Deaocratlc  Bac'l  Coansirtec 


■eZHKaniiRoad  Little  Rock.  Arkjnias  722M  Telephone  (501)  227-7663 
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Adonsis  DoTuxnt 'QKfiflZfOe 


aa-BU 


Blacks  say  Hubbell  made  effort 
to  break  club^s  color  barrier 


eraucefiANOiiiM 

Just  »eio  w«6b  Hubbcli  ci<) 
•cd  4140*1  taU  to  o^oul  bra«k< 
AAE  U>e  Coufiu>  Club  of  LiUlc 
Rock'i  color  barrier  tidcimc 
mort  dtilAcd  Thurid^y  is  >c- 
iccicwi  «>tb  lertral  ptomi- 
nost  meo  wbo  «r«  bltcl'. 
.•_  Former  Lilite  Roeli  Ciijr 
Maoscer  Ua&io'i  Utrtin  bod 
Th«-"dlor<J  CoUio»,  former 
depDiy  <lirt<t«r  of  tti«  ntu  tu- 
pirtffitBt  of  K«»»Q  S<rvlc«i. 
'.said  Uubbell  apokt  wilfc  (Bcb 
yetn  »s»  In  v)  •(ton  to  r«arun 
eltcio  leio  th«  club. 

Kuliball.  nesiiuicd  m  aii«- 
cidie  «tuuae)>  t«ncnl.  ii  bctiut 
icrgUoiM^  ovtrt>»  club  tfkca- 
borsAip. 

Kv  ttcti  a  St>a*>e  coanntia- 
tjaa  bmriot  ata  week. 

In  D<it<abf  r,  ccoDomjii 
Howard  Curtis  Reed  bectfflv 
\ht  dub'i  fircl  bUck  member 
Hubeell  hi7  laid  b«  hai  tiied 
10  r«cru>t  bUdu  mto  ^e  club 

luran  nid  bs  hsj  9«at  a  lot- 
i«r  to  tb«  Scoat*  Judiejao 
Comilutte«  about  Bubbcll  and 
lb*  coaairy  club  nVHsr  Uar- 
lio  b»c»me  Lltll*  Reck't  Hrsl 
bl:iciieit>  maaaiat  to  1930. 
wqU(  HubbvU  wai  oiiyor. 

'!  have  had  diic^usioos  with 
Wabb  ib«uiih«coueUy  ^l<ib." 
MarUo  >aid  of  Hubb<lJ'j  "in- 
ttr*A  aoo  dc<>irF  lo  r<crui("  mi- 
aoillia*  Ht  Mill  (bOi«  dl}c(u- 
>iuu«  occurtcd  ^incc  .Mxnin  bt- 
f »m«  prtjidtnt  of  ibf  Winifirop 
RocKai'cllcr  rogcaation  in 
■  1U89. 

•■]  did  h»»r  »em<  di5Cu:>:>i0ils 
hlMii  W*  LUtlt  Rock  Country 
Club  fiitt  Webb  ind  somt  em- 
<;pc«plc  vbe.for  a  QuDibtr  01 
years  were  iikin^  loout  peo- 
ple ■•bo  raijhl  k«  Incerenicd 
;iiia  how  sonuihini;  could  bap- 
pen  (0  breuk  dowo  iha;  burn- 
ar.'  3ud  Coiiiiu.  now  a  lobbyol 
for  (he  Wvyerhaiiustf  Co  in 
HetSpncKi. 

"Tbey  v-t-fe  »c<u»Uy  jolieit- 
mC  mc  for  nuscs  oi  other  ;>oo- 
.  pie"  he  racaLled 

Dr.  Alori2o  Winioin).  »  um« 
Rock  pbriiciac  sAd  >te(4  Mad- 
leal  Board  m»oib«r,  and  L«i 
iielliQ(]N>ortb.  •  Unic  Rock 
.Uwyt-r  oho  was  a  itate 
Supr«ii>«  Cosirt  juitlcc  witb 
KubDtll  in  1964.  also  0i«u- 

iiooed  previOui  club  ufforts  lo 
esUcU  tlarki 

IC)  jmaiUig  K:  mt  (bet  i^e 
i3:>i4<  of  rjciil  d.scnmiuuoQ 
B01  cema  UD  ir.  r*gjrd  10  Webb 

iitbbeii  ■  Wiiuaaw  said.   I  w 

.Clwiys  knona  hinto  (JC  IJir  " 
WilUaaii  «dd«d  be  b.is  'a 
Biiodinj  Invitation"  from  »a- 
oiHor  iT.ccib^r  ia  50in  He  ^as 
6<»n  atccpltc  »i  Chcnal  Cuuo- 
cr7  Club,  ^c  ''id  bvi  hai  act 
jv.riCd  Cbocal  has  tad  bi;«-k 
iDirofcer^  5ince  u  opened  in 


mid-1930. 

-I  thiftk  thai  Webb  is  :he 
type  of  person  fybo  ■i'ould  uy  to 
MDvlaceptople  oCaa;r  instita- 
tin  tbit  bt  belonced  Is  (hit  it 
iboiitd  be  epca  uicl  fair."  said 
KolUogsworih.  a  charter  e>tra- 
b«rofifae  CiMtial  club.  'J  tbiok 
t*  is  B  fair  pctson  and  eom- 
miatd  ic  civil  rlghu.' 

'Wi  emazing  to  m«  thai 
the  hsue  ofmcial 
dtscriminaaon  kat  cotna 
up  in  regard  to  H^M 
HubbelL''—  Df-Alomv 
milium 


HMmatHc  said  he  uaaeco 
KitbbaU  display  «tronii  f««Uacs 
jc  favor  «f  racial  equality  aad 
'avor  bad  roa:i«c  to  queiUon 
tall  cotomitmcaiU)  ct)uity  " 

Martin,    vriHiant    and 


HoUtnfSWorUl  all  aaid  Bubbclt 
never  dlr«etl7  atked  tbCA  to 
join. 

Ataea^  those  wbo  said  t}i«y 
b«vt  QCt  baen  aaked  to  ioio 
Uubb^U  >  «l«ib  vcret 

•  CbAfies  Stewart.  First 
Comnsrelal  Baak  leator^Kd 
preaidcAt.  alio  a  diartcr  nvem- 
ber  of  tbt  Cberval  Chip. 

«  Or  Kaynood  Miller,  a  Ltv 
tic  Rock pbysiciaa  and  board 
Qcmbdr  lor  ArkaaiaS  Power  & 
I'tM  Co.  and  Wortliea  KoakiQc 
Corp..  a  Ch«aal  "social  n«iB- 
b«r."' 

Wall  PaCienoa.  pnrid<:etof 
Health  Care  Trainiaj  Corp  in 
Utile  Rock  aad  a  form-er  OKS 
director,  became  the  Ofii  bucx 
to  jelo  f  U«ubi  Vtiloy  CSuil- 
try  Qub  in  December.  Patter- 
son was  away  oa  busincsi 
Thun>dav.  his  e^ee  aatd.  afld 
ucuivailaolc  for  caauncal. 

(Teny  Ltmdrv  af  th4  Deoioc- 
ral-Caietts'*  WosAinoton  burreu 
corrritr^ed  to  tku  an«<lcj. 


SPECIAL  SAVINGS! 


f»^i  VANS."TRUeK<r&'4X4'S»^-^ 


'i'inim  TOYOTA  *Xi-t.5anwg,  Ai  _ *10,885 

WTOYOtA.  VAN^AotillyOwnuiQaljSKMita .*10,950 

•at  NISSAN  yATHflNOtRSEVA.Lft.fltQ; *11,750 


^TOYOTAS&OTHEa  IMPORT  SPECIALS! 


M99S 


M  TOYOTA  TERCEL  JiK  Milex  trororruu)' 


T.---    J-    ___ 


•91  M/UDAPROTtOfi^/CAX/rM/COw-CaMJujc;  ._ *7989 

•VOMlIS(IW£HlSCUfSICSTimSO.X5-n.lC-.j-rnOlr .*11,861 


llUXURY^:SAFETYL..VOLVO! 


•89  VOtVO740_C«pU  Milo.  Very  Cko.-, *10,69S 

'as  VC?LV0  7«C..AU'nKE]iuiiOnTM.Ctic; ...*11,649 

•«>  VOLVO  7M  CI,...l'OwT...-r,  R«:oid> 

■90  VOLVO 

•W  VOLVO 

•^0  VOLVO 

■91  VOLVO 

•9 J  VOLVO 

•53  VOtVO 
■32  VOLVO 
•?2  VOLVO 


7«-5uiu8of,  Cisxm:.  Worr _  .  *12, 900 

»«0  CL£..1«  Vdlvt,  \-Or^nti.  B«ord» *14,995 

las  WACON.Onj,  »Kt/,o  1-0-i)«..__  *1S,500 

74l.J0kMftn.T«»a>^.  ,.  .      -'17^88 

awJCL.iuAroof.  \.0>^".i  U>wWllrj         *18/995 

244-S..J'xc8r<iT»Cir..Sl.rT:ns  A; *16^99S 

345  WAGONS  .5uar;E  " -...*18,985 

7ftVj>rcfiram Cjr.  ISK  VUic ..^,987 


TfT^-JiOriES  IN  Lirae  flOOCI 

5909  Soum  Un.vers.ly 

562-9310 
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Henry  Hodges,  P.  A. 

Attorney  at  Law 

Suite  ir£2 

riRST  COMMERCIAL  BANK  eulLDING 

■«00  WEST  CAPITOL  AVtWUE 

Little  Rock,  Arkansas  72eoi-3<»3S 

TELEPMONC:   SO'-STS-O*©© 
telefax:  50I-37Z-3«62 

May  14,  1993 


VIA:  FACSIMILE  AND  REGULAR  MAIL 

The  Honorable  Joseph  R.  Biden,  Jr. 

Chairman 

Conubittee  on  the  Judiciary 

United  States  Senate 

Washington,  D.  C.  20510 

Dear  Mr.  Chairman: 

This  is  in  regard  to  Webb  Hubbell  and  his  nomination  hearing 
before  your  committee. 

Webb  has  been  my  friend  for  years.  I  know  him  to  be  a  person 
of  unimpeachable  integrity  and  a  person  without  a  bigoted  bone  in 
his  body.  I  too  am  a  neinber  of  the  Country  Club  of  Little  Rock. 
On  at  least  two  occasions  1  specifically  remember  having 
discussions  with  Webb  about  the  importance  of  integrating  the 
Country  Club.  It  was  very  clear  to  me  from  these  discussions  that 
Webb  was  very  interested  in  seeing  blacks  put  up  and  admitted  to 
membership  in  the  Country  club  of  Little  Rock.  I  respectfully 
submit  to  you  that  Webb  Hubbell  will  make  an  outstanding  Assistant 
Attorney  General  for  our  country. 

Webb  has  consistently  been  aggressive  in  furthering  the  civil 
rights  of  all  t>erson8.  He  has  been  a  leader  in  Little  Rock  for  a 
long  time  and  has  always  treated  all  people  in  a  fair  and  equal 
manner.  It  is  my  hope  that  this  letter  will  help  in  your 
deliberations  next  week. 

Kind  regards, 

Henry  Hodges 
HH:ah 
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MATZOKAi.  ABSOCUaiCK  tOR  WK  KMAKCBSBm  OF  COCO/OD  PSOPLS 


t.   AftK4KaA8  '  BSUIKCH  630O 
lOV?  XAlJJiQAD  ST.    •  XSatHgS.    AR.      716SA   *    (SOU  222-S992 


May  14,  1993 

The  Honorable  Joseph  S.  Biden,  Jr. 
221  Senate  Russell  Building 
United  states  Senate 
Washington,  DC  20510 

Dear  Senator  Biden: 

We  strongly  recomnend  Attorney  Webster  Hubbell  for  Associate 
Attorney  General. 

Mr.  Hubbell  has  been  a  leader  in  Arkansas  and  has  shown  a 
trenendous  conunitnent  to  the  coamunity. 

He  is  em  excellent  nominee  for  the  position  and  will  serve  our 
nation  well. 

Sincerely, 


Natalie  Willis 
vice  President 
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8DSAH  B.  VhSMSMQ 

110  Center  Stkbbt,   Suite  2300 

hiTTLB  Rock,  Arkansas     72201 

(501)  377-2428  /  FAX  377-3465 

May  14,  1993 

The  Honorable  Joseph  R.  Biden,  Jr. 
United  States  Senate 
Washington,  D  c  20510 

RE:   Nomination  of  Webster  Hubbell 
as  Associate  Attorney  General 
Dear  Senator  Biden: 

It  is  my  pleasure  to  write  in  support  of  Webster  Hubbell 's 
nomination  to  the  position  of  Associate  Attorney  General.  In  1978 
I  was  an  assistant  in  the  City  Manager's  Office,  when  Webb  Hubbell 
began  serving  on  Litttle  Rock's  governing  body,  the  Board  of 
Directors.  In  all  my  years  in  government  service,  I  never  knew 
anyone  more  dedicated  to  the  belief  that  the  role  of  government  is 
to  serve  all  people  equitJibly.  His  public  service  has  been  marked 
by  a  deep,  abiding  concern  for  all  people  in  all  areas  of  Little 
Rock  and  Arkansas.  In  his  public,  professional  and  private  life, 
Webb  Hxibbell  is  a  person  of  unimpeachable  integrity,  extraordinary 
ability  and  unfailing  charm  and  courtesy. 

While  Webb  served  as  Mayor  of  Little  Rock,  Mahlon  Martin, 
Little  Rock's  first  African-American  City  Manager,  was  selected. 
In  1983  when  Mr.  Martin  resigned  to  accept  a  Cabinet  position  with 
then-Governor  Bill  Clinton,  Webb  was  among  the  first  to  encourage 
me  to  seek  the  job.  With  his  strong  support,  I  was  selected  Little 
Rock's  youngest,  first  female — and  most  assuredly  the  City's  first 
pregnant — City  Manager.  Dxiring  my  tenure  as  City  Manager,  Webb 
Hxibbell  was  always  available  to  provide  advice  and  counsel,  support 
and  encouragement.  Whatever  the  issue,  his  first  concern  was  to  do 
what  was  right. 

Webb  resigned  from  the  City  Board  of  Directors  to  serve  as 
Chief  Justice  of  the  Arkansas  Supreme  Court.  His  move  was  the 
City's  loss.  Webb  Hubbell  has  served  his  City  and  his  State  with 
extraordinary  distinction.  He  is  uniquely  qualified  by  virtue  of 
his  experience,  his  lifelong  commitment  to  principle  and  his  very 
special  abilities  to  assume  a  leadership  role  within  the  Department 
of  Justice.  It  is  without  reservation  that  I  encourage  you  and 
your  peers  to  confiirm  his  nomination. 


Sincerely, 

Susan  B.  Fleming       \ 
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'    fUpTefmtathie 
]   BenMcGe^ 
■  p.o.itox24o  ; 


DISTRICT  n  > 

Part  o^  CrhtMi^n  Coonty 


STATE  or  ARKANSAS 


COMNtTTUS 

fubSc  Trantpvtitloii 
St<**  A(*nciM  ind 

Q«v«r<vn«nUI  Arf«ta 
Jolm  Convnln*«  mi 
Chn*-«r  trd  YouOi 


Senior  Joseph  Biden 
Chairman  of  Senate  Judiciary  Committee 
224  t)irtcsen  Bldg. 
WashingtoaD.C  20510 


Dear  Senator  Biden: 


As  a  member  of  the  AAansas  Legislative  Black  Caucus,  it  is  with  unreserved  conviction  that  I  support  the 
nomination  and  appointment  of  attorney  Webb  Hubbell  for  Associate  Attorney  General. 

Webb  Hubbell  meets  the  high  standards  that  your  august  body  demands  of  a  public  servant,  his  public 
record  of  fairness  and  integrity  in  the  pursuit  of  justice  is  universally  acknowledged. 

We'd  be  remiss  in  the  fullest  sense,  however,  if  your  body  failed  id  recognire  the  more  private  acts  of 
Webb  Hubbell  that  confirm  his  own  high  standanls  of  social  equality.  My  specific  reference  is  to  his 
conscientious  attempts  to  secure  the  admission  of  Blacks  to  membership  in  the  Little  Rock  Country  Qub. 
an  organization  historically  in  contempt  of  open  admission  to  all  who  qualify. 

For  Jhe  several  years  that  Webb  Hubbell  was  a  member  of  that  body,  he  sought  radical  changes  in  their 
philosophy  and  social  practice.  He  was  a  champion  of  change  while  working  within  the  rigid  siruchirc  of 
ihal_organi7.itloa  As  an  example,  he  recniiied  and  sponsored  the  club's  only  black  member,  Mr.  Howard 
Curtis  Rccd. 

I'm  convinced  that  ultimately,  you  will  cast  your  vote  and  support  Webb  Hubbell  on  the  basis  of  his 
cxpirience,  scholarship  and  high  standards  of  jurisprudence. 

A  vpte  for  the  support  of  Webb  Hubbell  will  be  a  signincani  contribution  to  the  federal  judiciary 's  leg.icy 
of  f^mess  and  institutional  integrity. 


Sin^ervly,  ^ 


crrMcGce 


El 


194 


city  of  Uttle  Rock »  Admlnl«tratlon 

Department  of  General  Services 


May  17.  1063 


Honorable  Joseph  R.  BIden.  Jr. 
United  States  Senate 
Washington,  D.  C.  20510 

Re:  Mr.  Webb  Hubbell's  Confirmation  as  Associate  Attorney  General 

Dear  Senator  DIden: 

I  am  an  African  American  employod  by  the  City  ot  Uttle  Rock  as  the  Director  of  the  Department  of 
General  Services.  On  May  1  of  this  year.  I  celebrated  my  24th  year  of  employment  with  the  city  aa 
a  department  head.  Fifteen  of  those  years  I  served  as  Director  of  the  Dapartment  of  Human 
Resources,  with  the  responsibility  to  oversee  an  array  of  federal  programs.  This  type  of  Job  to 
quite  common  for  blacks  to  hold  In  many  southern  cities  because  it  does  not  deal  with  general 
fund  monies  and  there  Is  no  city-wlde  responsibility. 

In  late  1&83,  the  position  of  Director  of  General  Services  became  available.  The  City  Manager 
considered  combining  Human  Reeouroes  and  General  Services  Into  one  Department  and  making 
me  the  director.  Although.  Webb  HubbeO  who  was  serving  on  the  City  CouncB  at  the  time  did  not 
think  of  the  Idea,  he  supported  it  and  encouraged  the  City  Manager  to  folkw  through  with  her  Idea. 
On  January  9,  1984,  I  was  promoted  to  the  poaltkjn,  becoming  the  first  African  American  Depart- 
ment Head  with  city-wide  responslbintles. 

Some  of  my  major  responslbiStles  Indude  the  following: 

The  911  Center  wWoh  Includes  dispatching  for  police  and  fire 

Tfie  City  Garage  with  over  1000  vehksles 

Bunding  Maintenance  and  New  Construction 

The  Office  of  Emergency  Services  of  which  I  am  the  Director 

As  a  oouncllmember,  Webb  Hubbell  could  have  blocked  my  appointment,  but  he  didn't.  Does  this 
sound  like  a  man  who  Is  Insensitive  to  minority  problems?  By  the  way,  he  lead  the  way  for  the 
appointment  of  the  first  woman  as  City  Manager  of  Uttle  Rook. 

When  Webb  appears  before  your  committee  thla  week,  you  will  get  a  chance  to  know  for  yourself 
that  Wabb  Hubbell  is  worthy  to  hold  the  position  of  Associate  Attorney  General  and  will  do  our 
country  proud. 


Sincerely, 

Nathaniel  W.  Hill,  Director 


Room  1MWUI  Wing atf  Hall  •  600  WoM  M«rtih»m  •  LiiUoHock.  V«»niM72201-14»»  •  (601)371.4785  •  FAX  (501)  571-4873 
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LITTLE  Rock  Municipal  airport  Commission 

#1  AIRPORT  DRtVS 

unut  ROCK.  AMCMiMa  7asos 


Hay  17,    1993 


Honorable  Joseph  Biden 

iChaizaan,  Senate  Judiciary  Coaaittee 

iUnited  State  Senate 

Washington,  D.C,  20510 

Dear  Gialman  Biden: 

It  is  an  honor  to  have  the  opportunity  to  support  the  appointment 
of  Mr.  Webster  L.  Hubbell  as  Associate  Attorney  General  of  the 
United  States. 

I  have  known  Webb  personally  and  professionally  for  several  years. 
He  has  continuously  denonstrated  a  geniune  concern  for  people  and 
their  problems  fron  all  walks  of  life  and  has  availed  himself  to 
assist  then  in  any  Banner  possible.  He  certainly  has  devoted  hia- 
self  to  the  advancenent  of  justice  to  all  segnents  of  the  coanunity. 

Thanks  again  for  this  opportunity  and  if  I  can  be  of  additional 
assistance,  please  notify  ae. 


^r^-" 


James  R.  Rodgers, 
Airport  Manager 


AN  AGENCY  OF  THE  CITY  OF  UTTLE  ROCK.  ARKANSAS 
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XX  Weyerhaeuser 


HO  »^  \m 


May  17,  1993 


The  Honorable  Joseph  R-  Biden,  Jr. 
Chairman  Senate  Judiciary  committee 
224  Dirk3en  Senate  Office  Building 
Washington,  D.C.   20510-6275 

Dear  Chairman  Blden: 

During  the  past  few  weeks  I  have  watched  with  great  interest 
the  discussions  surrounding  the  nomination  of  Webster  (Webb) 
Hobbell  to  be  Associate  Attorney  General-  I  am  writing  to 
share  my  view  of  Webb,  hla  membership  at  the  Country  Club  of 
Little  RocX  and  his  efforts  to  change  things. 

Webb  Hubbell  has  demonstrated  by  his  actions  and  service  to 
the  city  where  I  formerly  lived  (Little  Roc3t),  our  state  and 
our  nation  a  sensitivity  to  the  concerns  of  African-Americans, 
Webb  has  been  inclusive  in  his  business  and  social  endeavors. 
Webb's  membership  at  the  Country  Club  of  Little  Rock  is  not 
unusual  for  a  person  of  his  stature  in  the  community.  It  is 
ray  view  that  his  membership  and  his  efforts,  along  with  the 
efforts  of  others,  has  lead  to  the  nomination  and  election  of 
an  African-American  to  membership  in  the  Club.  Without  the 
leadership  shown  by  Webb  and  others  that  election  would  not 
have  .taken  place.  The  Club  does  not  recruit,  but  Webb  and 
others  began  an  effort  in  the  1980' s  to  find  applicants  that 
would  allow  their  names  to  be  submitted  for  membership.  It 
has  not  been  an  easy  undertaking.  It  would  have  been  easy  to 
accept  the  status-quo. 

IL  is  my  view  that  individuals  of  Webb  Hubbell 's  character 
should  be  members  of  organizations  like  the  County  Club  of 
Little  Rock  because  it  is  only  from  the  inside  that  meaningful 
efforts  and  change  can  be  made.  It  is  easy  to  criticize  and 
conjure  up  images  of  a  South  that  no  longer  exist.  To  subject 
Webb  to  that  kind  of  verbosity  is  very  unfair  and  serves  only 
tc  keep  like-minded  people  from  stepping  forward  to  risk  the 
consternation  that  Webb  and  others  could  face  for  their 
efforts.  Rather  than  being  a  help,  the  discussions  around  the 
Country  Club  of  Little  Rock  have  probably  set  efforts  back 
significantly.  It  is  comforting  to  know  that  men  the  caliber 
of  Webb  are  members  and  are  committed  to  the  club  having  some 
diversity. 
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The  Honorable  Biden 
May  17,  1993 
Page  Two. 


Senator  Biden/  there  may  be  some  reason  members  of  the 
Judiciary  Conmittee  believe  Webb  should  not  be  confirmed.  Let 
nie  assure  you  that  sensitivity  to  African-Americana  and  other 
diverse  culture  and  social  interests  should  not  be  one  of 
them.  I  urge  you,  and  members  of  the  Committee,  to  reconunend 
to  the  full  Senate  the  nomination  of  Webster  Hubbell  as 
Associate  Attorney  General. 

Sincerely, 


Thedford  Collins 

Manager,  Government  Affairs 

Arkansas 

TC:ba 

cc:   The  Honorable  Dale  Bumpers 
The  Honorable  David  Pryor 
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A.  HENRY  THOMAS*  M  J). 

DOCTOftS  BUILDING 

900  SOUIH  UNTVERSmr 

UTTL&  &OCK.  ARKANSAS  723fiS 


May  13.  1993 


Senator  Paul  Simon 

4^2  Senate  Dierksen  BI<lg. 

Washington,  D.C  2Q510 

Dear  Senator  Simon: 

I  am  writing  in  support  of  Wdjstcr  Hubbcll's  nomii\ation  for  Associate 
Attorney  Ocneral.   Webb  and  I  have  been  close  friends  for  many  yeare  and  I  know 
him  to  be  inteHigent,  honest  and  hard  working.  1  am  certain  that  he  will  give  a 
superb  performanoe  in  this  position. 

Webb  and  I  enjoy  the  game  of  golf  and  we  frequently  play  at  the  Country 
Club  of  Little  Rock  which  is  qmtc  close  to  our  houses.  This  club,  until  recendy,  had 
no  African  American  members  although  it  never  had  an  official  policy  of  exclusion 
and  did  not  discriminate  on  the  basis  of  seat  or  neligion.   Since  the  late  1970's,  Webb 
has  frequently  staled  his  belief  that  the  club  should  take  black  members  and  he  has 
discussed  this  with  many  members  and  in  particular,  those  on  the  board. 
Membership  in  this  club  always  takes  years  because  of  a  long  waiting  list  and 
because  children  of  members  take  precedence  over  others  who  would  like  to  join. 
Webb  has  used  his  influence  on  the  other  members  to  bring  our  first  African 
American  member  into  the  dub  and  he  has  stated  for  years  that  there  should  be 
several  black  families  admitted.  I  am  sure  thst  this  will  happen  because  Webb  (and 
others)  have,  advocated  real  equality  in  club  membership.  This  has  occurred  with  a 
mmimum  of  fanfare.  If  one  assumes  that  the  goal  was  to  bring  African  Americans 
into  complete  membership  in  this  club,  it  could  not  have  been  done  more 
effectively.   Webb  played  a  crucial  role  in  this  small  but  impwnant  step  to  real 
equality  in  our  community.   He  has  been  an  advocate  for  advancement  of  equality 
for  all  our  citizens  and  has  been  successful  in  this  endeavor    If  he  had  chosen  a 
more  confrontational  tactic  such  as  public  resignation,  ht  might  not  have  been  able 
to  accomplish  this  purpose  of  extending  membership  to  Africa.n  Americans.  He  has 
suggested  other  minority  families  as  possible  members,  and  I  feci  he  has  moved  this 
club  in  the  right  direction. 

Yours  respectfully, 

A.  Henry' Tnomas.  M  D. 
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Senator  Paul  Simon.  Chalman 
Sanat*  Judiciary  Committee 
United  States  Senate 
Washington,  DC  20S1S 


Dear  Chairman  Simon: 

I  write  this  letter  in  support  of  the  confirmation  of  Wetoster 
Hubbell  to  hie  nominated  poaition  within  the  United  States 
Department  of  Justice.  I  am  disturbed  by  the  aiieleading  reports 
which  1  have  read  in  the  national  and  local  news  regarding  Mr. 
HUbbell's  actlvitlea  asBoclated  with  the  Country  Club  of  Little 
Rook . 

I  have  known  Mr.  Hubbell  elnc&  high  school,  attended  law 
Gchool  with  hiffl,  and  have  bean  a.  close  social  as  well  as 
professional  acquaintance  o£  bis  since  ve  entered  the  practice  oi 
law  almost  20  yaara  ago.  Frequently,  I  was  'his  golfing  coapanior. 
and  often  spent  tline  with  him  disousaing  natters  pertaining  to  the 
Country  club  of  Llttlo  Rock. 


I  can  testify  without  hesitation  that  Mr.  Hubbell  discueeec 
with  me  and  other  mambero  of  the  Country  Club  of  Little  Rock  the 
need  for  the  Country  Club  of  Little  Rock  to  recruit  and  admit 
minority  mambara.  We  discussed  efforts  we  could  Bak«  to  c.^coarage 
minority  members  to  become  inter estftd  in  making  appliaatlon  to  the 
Country  Club  of  Little  Rock. 

These  convarsations,  whioh  w^i'e  Eavartl,  ware  initiated  long 
before  President  Clinton  announced  his  intention  to  run  for 
Preaidant  of  the  United  States  and  obviously  long  bafore  Hr. 
Hubbell  had  any  thought  that  hcs  would  withdraw  from  his  privsto 
life  and  enter  public  oervica. 
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senator  Paul  Simon,  Chtilirman 
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page  -2- 

our  conversations  occurred  periodically  baginning  in  the  early 
to  tnid  laao'e  and  oontlnuad  until  ha  left  for  Washington.  We  were 
both  pleased  that  Hr..  Curtis  Reed  was  admitted  as _  the  first  black 
Club  member. 

In  olofllng,  X  would  like  to  state  that  throughout  my 
relationship  with  Kr.  Hubball,  I  have  known  him  to  be  a  consistent 
supporter  of  and  advocate  far  civil  rights.  .  Any  etatement  to  the 
contrary  is  iriacourate;  any  Innuendo  to  the  contrary  is  unfair. 

If  t  can  provide  you  %d.th  any  further  clarification  of  ny 
knowledge  of  ^e  facts  surrounding  Kr.  Hubbell'e  activities 
regarding  minoi*ity  recruitment  efforts  at  the  country  club  of 
Little  Aock,  please  feel  free  to  have  one  of  your  staff  member* 
eentaot  me. 

•  Respectfully  youra,  • 


A.  Wyckliff^Kiebet.i Jr. 


AWMjrtag 
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Hay  13,  1993 
I 
The  Honorable  Paul  Simon 
United  States  Senate 
Washington,  D.C. 

Dear  Senator  Stnon: 

I  an  wrUtng  to  you   as  Chairman  of  the  Senate  Judiciary  Coinnittee  1n  sup- 
port of  my  friend,  Mr,  Webb  Hubbell.  I  have  known  Webb  for  almost  thirty 
years  and  consider  his  word  and  reputation  above  reproach. 

In  my  opinion,  this  latest  episode  over  Webb's  membership  In  The  Country 
Club  of  Little  Rock  has  not  been  accurately  reported.  I  am  sure  that  your 
CownUtee  has  been  given  ample  Information  concerning  The  Club's  policy  for 
membership.  Webb  has  attempted  to  bring  the  nondiscrininatory  policy  Into 
reality.  He  and  I  have  had  several  discussions  about  the  need  to'  have  more 
blact  members  in  the  Club.  These  discussions  started  as  far  back  as  1987. 
There  were  times  that  I  did  not  totally  agree  with  some  of  his  concerns,  but 
WebH  remained  committed  to  trying  to  get  black  raembers  in  CCLR.  Althpugh  he 
would  never  tell  me  who.  he  did  tell  me  that  he  had  asked  some  individuals  of 
their  Interest  In  becoming  members  OT  the  Club.  Unfortunately,  because  of  the 
membership  cost  and  monthly  fees  and  waiting  list,  It  has  been  difficult  to 
attract  these  members. 

I  am  not  sure  If  you  are  aware  of  some  of  the  things  Webb  has  done  to  pro- 
mote blacks  1n  our  City.  As  a  member  of  City  Board,  Webb  was  instrumental  in 
the  promotion  of  Mr.  James  Rodgers,  a  black,  to  the  manager  of  the  Little  Rock 
Regional  Airport.  This  was  the  highest  position  a  black  had  held  in  our  City. 
Later,  Webb  was  very  influential  In  the  selection  of  Mr.  Maylon  Martin,  a 
black,  as  our  City  Manager.  Webb  did  this  because  he  believed  thev  were  the 
best  qualified  individuals  for  the  job.  He  would  not  let  their  color  discri- 
minate agdiHst  them.  I  believe  If  Uebb  thought  that  CCLR  would  keep  out 
anyone  because  of  their  color,  he  woulo  resign. 

It  would  be  a  Shame  to  not  allow  the  talents  of  this  fine  inaiviauol  to 
help  our  Country,  the  way  he  has  helped  our  city  and  State. 


Sincere! 


HCSjcsm 


Hichael  c.  Scnaufeie, 
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May  12,  1993 


The  Honorable  Paul  Simon 

United  States  Senate 

462  Dirksen  Senate  Office  Building 

Washington,  D.C.   20510-1302 

Dear  Senator  Simon: 

I  enjoyed  our  recent  visit.  Because  we  did  not  have  an 
opportunity  to  discuss  fully  the  issue  of  country  club  membership 
when  we  met,  I  wanted  to  expand  on  our  discussion,  knowing  that 
this  issue  is  important  to  you.  Several  of  the  newspaper  reports 
that  have  appeared  regarding  this  matter  are  inaccurate,  and  I 
wanted  to  clarify  the  facts. 

I  have  belonged  to  the  Country  Club  of  Little  Rock  since  1978. 
The  Club's  By-laws  do  not  restrict  membership  in  any  way.  The  Club 
has  Jewish  members,  women  members  and  an  African  American  member. 
The  African  American  member,  Howard  Curtis  Reed,  joined  the  Club  in 
1992. 

The  Club  has  never  turned  down  the  application  of  an  African 
American  for  membership.  I  would  have  resigned  immediately  if  I 
believed  that  the  Club  would  reject  an  applicant  on  the  basis  of 
race.  I  believed  the  best  course  was  to  work  from  within  to  change 
the  membership ■ of  the  Club. 

r 

Members  of  the  Club  as  well  as  members  of  the  African-American 
community  in  Little  Rock  who  are  not  Club  members  will  tell  you 
that  I  worked  with  other  memk-;rs  to  recruit  African -.Americans  to 
join  the  club.  We  sought  to  ir.sure  that  the  merr.bership  of  the?  Club 
reflected    tlie    Club's   policy   c:    non-discrimination. 

ever  a  period  of  years  1  spproaclied  Afiican -American  memboia 
cC  t'r.-a  community  to  solicit  ti.rir  interest.  ;  spoke  lo  ctlicj'  Club 
niemb-ere,  particularly  those  rr.  the  Boaid,  c:  which  ]  ■.-.•.=;:"•-  nc;  .i 
i-,\-;-ml?ri  ,  to  oncoiirage  af  firinat :  ■.  ?  r..-imbo)  ;5li  i  p  i  i:r;ts.  .'■.:-,  ti.e  C2ur'.'5 
;"anac-rr  Geraic  King  told  the  C.' ■-u  ttce '  r-  :Ua!:  ,  i  wroL-.-  ,-=  l-Mio-:  to 
•Boar.-,  r-embors  ii]"giiiq  that  z::-  Club  takv^  .-:  i  ;  :  rni;i  i. :  •- •_-  ;;i  <.ni:-  lo 
r.icr.;i_  Af  licap.-American.s .  :  ::a\-J  supplied  •.;■.:-  iiair-r;:  c:  .'jor.-.  o1 
t'rio   ir.d;  vi  dual?   familiar  with  •.:■.i^:   effort   to  ;  i.o  Commit  ■.  •■■■-  Cour.!--!  . 
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Senator,  I  have  always  chosen  to  work  to  change  institutions 
from  within.  I  believe  fervently  in  the  principles  of  racial 
equality  and  equal  opportunity  and  have  tried  to  act  upon  those 
principles  in  all  aspects  of  my  public  and  private  life.  People  in 
Little  Rock  will  tell  you  that,  as  a  public  official  and  a  private 
citizen,  I  have  worked  to  remove  racial  barriers. 

I  invite  you  to  contact  leaders  in  the  Little  Rock  African- 
American  community  who  are  familiar  with  my  commitment  to  equal 
rights.  I  suggest  you  communicate  with  Mahlon  Martin,  Little 
Rock's  first  African-American  City  Manager  whom  I  recruited  while 
I  was  Mayor;  Lottie  Shackleford,  former  Little  Rock  Mayor  with  whom 
I  served  for  six  years  on  Little  Rock's  City  Board;  Judge  Les 
Hollingsworth  with  whom  I  served  on  the  Arkansas  Supreme  Court ,- 
James  Rogers,  who  is  Little  Rock's  Airport  Manager;  Charles  Bussey, 
Little  Rock's  first  African-American  Mayor;  or  Howard  Curtis  Reed. 
Mr.  Reed  stated  in  this  morning's  Washington  Post  that  I,  among 
others,  was  instrumental  in  his  decision  to  seek  membership  in  the 
Club.  I  am  confident  that  you  will  find  that  my  actions  reflect  my 
convictions. 

I  hope  that  this  answers  any  questions  you  might  have.  I 
would  be  happy  to  discuss  this  or  any  other  issue  further  with  you. 


Sincerely  yours. 


Webster  L.  Hubbell 


cc  :  «— S^TTator  Joseph  R.  Biden 
Chairman 
Senate  Judiciary  Committee 


204 


B 


Wt 


Linu  NMa,  Ml  niti 
rjjis«iafi4-ao5i 


mU 


May  13,  1993 


Tho  Boaecablv  Paul  Bison 
Onltfld  States  Senate 
Washington,  DC  aOBlO 

Dear  flanatoz  fllnont 

1  aa  dlatreseea  that  this  letter  la  neceasary,  tout  I  Bust 
infeia  you  of  b>  unwalveslng  ouppott  of  Webb  B«bbeil  for 
ASBOOlate  Attorney  General.  The  controveray  aucreanding  Webb'  a 
menberehlp  In  the  Country  Club  o£  Little  Rock  ebould  bj/Jj^e* 
as  a  poaltlve  la  that  he  has  been  an  agent  of  change  for  that 
club,  and  will  be  In  other  aimilai  situations. 

AB  a  personal  friend  and  fellow  aember  of  CCtR,  Webb  has  visited 
with  me  en  numerous  ooeaslons  about  the  need  for  our  clnb  to 
admit  black  BeaberB  and  other  ainorlty  members.  Although  I 
cannot  site  dates  and  times,  I  am  aware  of  bia  work  behind  the 
scenes  to  got  this  done.  Webb'e  resignation  from  CCIR  or  his  re- 
jection by  the  Senate  seens  somewhat  the  opposite  approach  we 
should  take  in  effecting  theac  changea  in  America. 

Webb  Bubbell  is  a  good  man  with  high  values  and  moral  standards 
and  to  top  It  off,  has  the  experience  needed  to  complete  the  Job 
assigned.  Be  has,  with  great  aaorifloe  to  hiinaelf  and  his 
taolly,  aadftarked  on  the  changes  necessary  to  move  from  Little 
Rock  to  wasblngtoa  to  serve  our  country  and  bis  President. 
1  support  him  wholeheartedly. 

Should  you  need  any  additional  information  from  me,  i  will  do 
«y  best  to  help. 


SlBoeraly, 


tiiiothy'*.  rarreii,  CIC 
^resident 

OTP/IJ 


205 


\\J' 


U.  S.  Department  of  Justice 


Office  of  Legislative  Affairs 


office  of  Ihc  Assistant  Auomey  General 


Washingum.  D.C.    20530 

January  11,  1994 


The  Honorable  Joseph  R.  Biden 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510-6275 

Dear  Mr.  Chairman: 

This  letter  responds  to  the  questions  for  the  record  submitted 
by  Senator  Kennedy  to  Associate  Attorney  General  Webster  Hubbell 
regarding  the  Immigration  and  Naturalization  Service  asylum  officer 
corps. 

If  I  can  be  of  further  assistance  in  this  or  any  other  matter, 
please  do  not  hesitate  to  contact  me. 


Sincerely, 


(a^aU  l/Lt' 


Sheila  F.  Anthony    ^^ 
Assistant  Attorney  General 


Enclosures 
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Question  for  the  Honorable  Webster  Hubbell 
from  Senator  Edward  M.  Kennedy 

I 

As  you  may  know,  I  worked  very  hard  with  the  previous 
Administration  to  establish  the  new  Asylum  Officer  Corps  at  INS. 
Asylum  is  a  unique  area  of  law  and  practice,  and  it  was  important 
to  separate  that  activity  from  the  normal  work  of  INS  and  to 
train  the  officers  in  refugee  law  and  human  rights. 

The  new  asylum  officers  are  an  extraordinary  group  of 
people. 

However,  the  Corps  is  already  overwhelmed.   They  inherited 
230,000  cases  from  the  old  system.   With  the  new  cases  filed,  the 
backlog  will  be  330,000  by  the  end  of  the  year. 

I  believe  we  have  to  do  two  things . 

First,  we  need  to  make  the  Corps  —  as  well  the  Immigration 
Judges  who  handle  asylum  cases,  too  —  more  efficient. 

Second,  the  Corps  needs  more  resources.   We  have  only  150 
officers  who  will  receive  over  100,000  new  applications  this 
year.   We  have  fewer  asylum  officers  in  proportion  to  the 
caseload  than  any  developed  country  except  Germany. 

Too  often,  asylum  is  viewed  as  a  throw  away,  "do-gooder" 
program  by  INS,  the  Justice  Department  and  0MB.   Yet,  fairly 
protecting  those  fleeing  persecution  is  one  of  our  oldest  and 
proudest  traditions . 

Will  you  give  priority  to  helping  the  Asylum  Corps  and  our 
asylum  system  generally  cope  better  with  its  important  task? 

Would  you  be  willing  to  explore  ways  of  increasing  funding 
for  the  Asylum  Corps,  as  well  as  making  the  system  more 
efficient? 


Response  of  Webster  Hubbell 
to  Questions  from  Senator  Edward  Kennedy 

The  Department  of  Justice  and  INS  Commissioner  Doris  Meissner 
are  giving  top  priority  to  streamlining  the  INS  asylum  review 
process  and  reducing  case  backlogs.  A  comprehensive  study  of  the 
process  has  been  completed,  and  regulatory  changes  are  being 
implemented  which  will  reduce  the  amount  of  time  and  officer  hours 
that  are  currently  required  to  adjudicate  each  case.  The  size  of 
the  asylum  officers  corps  also  is  being  doubled  to  300. 

The  Administration  is  actively  seeking  to  increase  funding  for 
asylum-related  activities.  In  1993,  the  Administration  requested, 
and  Congress  appropriated,  an  increase  in  the  INS  inspections  user 
fee  from  $5  to  $6,  some  of  which  could  fund  the  establishment  of  an 
expedited  exclusion  process  at  certain  U.S.  ports-of-entry.  Under 
this  new  procedure,  which  needs  statutory  authorization,  a  covered 
alien  would  not  be  able  to  apply  for  asylum  unless  the  alien 
established  that  he  or  she  had  a  credible  fear  of  persecution  in 
the  country  from  which  the  alien  had  departed  or  of  return  to 
persecution.  In  addition,  we  are  working  to  ensure  that  the  asylum 
program  receives  a  portion  of  the  Violent  Crime  Reduction  Trust 
Fund.  These  measures  would  reduce  asylum  case  backlogs  and 
discourage  additional  fraudulent  claims,  while  at  the  same  time 
maintain  fairness  and  accuracy  in  the  review  process.  I  appreciate 
the  support  you  and  your  colleagues  are  giving  to  these  important 
initiatives. 


NOMINATION  OF  DREW  S.  DAYS  III  TO  BE 
SOLICITOR  GENERAL 


THURSDAY,  MAY  20,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:16  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr., 
(chairman  of  the  committee),  presiding. 

Also  present:  Senators  Metzenbaum,  Simon,  Feinstein,  Moseley- 
Braun,  Hatch,  Thurmond,  Simpson,  Grassley,  and  Cohen. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  The  hearing  will  come  to  order.  Today,  the  Judi- 
ciary Committee  continues  its  consideration  of  Department  of  Jus- 
tice nominees,  hearing  from  our  third  and  final  nominee  in  this  se- 
ries. Drew  Days.  Drew  Days  is  the  President's  choice  for  Solicitor 
General  of  the  United  States,  the  Government's  lawyer  before  the 
Supreme  Court,  and  I  might  add  from  the  perspective  of  most  law- 
yers, and  I  think  most  of  us  on  this  committee  are  lawyers,  is  one 
of  the  most  prestigious  positions  any  lawyer  can  attain  in  this  Gov- 
ernment and  has  such  a  rich  history  with  such  great  people,  great 
men,  who  have  occupied  that  position. 

The  Solicitor  General  occupies  a  unique  position  in  our  Govern- 
ment. As  principal  advocate  on  behalf  of  the  U.S.  Government,  he 
is  an  executive  branch  official  and  he  must  listen  to  the  interests 
of  the  President  and  the  Attorney  General  that  he  serves.  But  at 
the  same  time  the  Solicitor  General  must  also  command  a  certain 
independence.  He  is,  in  fact,  counselor  to  the  Court,  and  he  must 
always  bear  in  mind  the  special  trust  the  Court  places  in  him  be- 
cause of  that  historic  role. 

Traditionally,  because  of  the  special  trust  accorded  him,  the  So- 
licitor General  has  helped  shape  the  development  of  constitutional 
law  to  an  extent  unknown  by  any  other  advocate  who  appears  be- 
fore the  U.S.  Supreme  Court.  In  my  mind,  his  or  her  influence  over 
our  constitutional  jurisprudence  more  than  any  person,  apart  from 
the  Supreme  Court  Justices  themselves,  has  been  the  mark  of 
former  Solicitors  General. 

Striking  the  appropriate  balance  between  these  competing  con- 
cerns is  a  very  difficult  task,  as  is  illustrated  by  criticisms  of  past 
Solicitors  General  for  failing  to  be  independent  enough.  I  believe  it 
is  imperative  for  our  new  Solicitor  General  to  strike  the  right  bal- 
ance, to  understand  his  obligations  to  the  Court  and  to  the  Con- 
stitution itself,  as  well  as  to  the  administration. 

(207) 
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So  I  welcome  our  nominee,  a  man  who  is  not  unknown  to  this 
committee,  a  man  who  came  before  this  committee  for  confirmation 
back  in  1976  or  1977 

Mr.  Days.  1977. 

The  Chairman.  1977.  Professor  Drew  Days  has  only  two  liabil- 
ities that  I  am  aware  of.  One,  he  is  a  professor  at  Yale  Law  School. 
Two,  he  has  Dodd  and  Lieberman  here  to  suggest  that  he  should 
be  the  Solicitor  General. 

But,  Professor  Days,  we  do  welcome  you.  It  is  an  honor  to  have 
you  here  and  we  look  forward  to  discussing  some  important  issues, 
and  in  my  case  particularly  I  am  going  to  want  to  know  about  how 
you  view  the  role  of  the  Solicitor  General  and  how  you  are  going 
to  attempt  to  deal  with  this  delicate,  although,  I  believe,  important 
balance. 

I  yield  to  my  friend  from  Utah,  the  ranking  member. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  I  want  to  welcome 
you.  Professor  Days,  to  the  committee  and  your  two  excellent  Sen- 
ators from  Connecticut.  I  don't  think  they  are  a  disadvantage  to 
you.  Senator  Lieberman  is  an  excellent  lawyer  and  Senator  Dodd 
spends  a  lot  of  time  untangling  all  the  messes  that  the  lawyers 
around  here  make.  So  I  think  you  have  two  really  fine  people  here 
to  testify  for  and  on  your  behalf. 

I  want  to  congratulate  you  on  your  nomination  to  become  Solici- 
tor General  of  the  United  States.  I  want  you  to  know  that  I  know 
you  to  be  a  fine  person,  I  know  you  to  be  an  outstanding  lawyer, 
and  I  know  you  to  be  a  dedicated  public  servant.  In  my  opinion, 
President  Clinton  could  not  have  picked  a  better  person  for  this  job 
at  this  time. 

If  confirmed,  Professor  Days  will  occupy  a  position  of  special 
trust  and  power  in  our  Grovemment.  The  Solicitor  General  heads 
the  office  that  is  responsible  for  representing  the  United  States 
both  as  a  party  and  as  an  amicus  in  litigation  before  the  Supreme 
Court  of  the  United  States.  As  the  Federal  Government's  top  Su- 
preme Court  litigator,  the  Solicitor  General  takes  position  on  a 
broad  range  of  constitutional  and  statutory  questions  with  far- 
reaching  significance. 

The  positions  that  Professor  Days  and  his  predecessors  have 
made  or  may  make  may  profoundly  affect  the  development  of  the 
law  for  generations  to  come.  So  with  this  power,  of  course,  comes 
responsibility.  The  Solicitor  General  must  keep  in  mind  that  he 
represents  the  United  States,  not  just  the  current  administration. 
His  duty  is  to  advance  legal  positions  that  are  faithful  to  the  Con- 
stitution and  the  Federal  laws.  If  confirmed.  Professor  Days  will 
follow  a  long  tradition  of  very  distinguished  advocates  who  have 
served  as  Solicitor  General  of  the  United  States. 

So,  again,  I  welcome  you.  I  look  forward  to  a  probing  discussion 
of  your  views  on  matters  of  constitutional  and  statutory  interpreta- 
tion, and  again  I  just  want  to  say  that  having  known  you  for  all 
these  years,  I  have  a  great  deal  of  faith  in  your  capacity  and  your 
ability  to  do  this  job  and  in  your  willingness  and  the  good  nature 
that  you  have  always  displayed  to  us  down  here  and  I  think  in  all 
the  work  that  you  have  done.  I  think  the  students  at  Yale  are  the 
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losers  at  this  particular  time,  but  the  United  States  in  general  will 
be  the  winners. 

I  hope  that  you  will  enjoy  this  job  and  that  you  will  have  a  very 
profound  and  good  time  while  doing  it.  So,  welcome.  We  are  glad 
to  have  you  here  and  I  look  forward  to  hearing  your  responses. 

The  Chairman.  Thank  you.  Senator.  We  would  ordinarily  go  to 
our  introducers  this  morning,  but  Senator  Metzenbaum  has  a  con- 
flict in  terms  of  schedule  and  I  yield  to  him  for  a  moment. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Chairman, 
and  I  am  indeed  going  to  have  to  leave  for  another  committee  hear- 
ing. Just  as  a  prefatory  note  on  the  question  of  the  vote  as  to 
whether  Dodd  and  Lieberman  are  advantages  or  disadvantages  to 
have  with  you,  I  vote  with  the  Chairman— disadvantages.  [Laugh- 
ter.] 

Senator  COHEN.  In  a  spirit  of  bipartisanship,  I  join  both  of  you. 

Senator  Metzenbaum.  Maybe  you  can  do  better  down  the  line 
here. 

Senator  DODD.  We  are  not  doing  very  well.  Maybe  we  ought  to 
leave,  Joe. 

Senator  Metzenbaum.  Having  said  that,  I  am  very  pleased  and 
proud  that  the  President  has  seen  fit  to  designate  you  Solicitor 
General.  There  aren't  many  higher  ranking  positions  that  one  can 
hold  in  the  U.S.  Government.  There  are  a  few  that  call  for  a  higher 
degree  of  integrity,  intelligence,  and  willingness  to  apply  yourself 
to  difficult  situations. 

We  have  known  you;  you  have  worked  around  the  Congress.  We 
have  known  you  when  you  appeared  before  the  Congress  and  in 
every  instance  you  have  acquitted  yourself  admirably  well.  I  can't 
tell  you  how  pleased  I  am  to  see  you  in  this  position,  and  I  know 
that  you  will  make  all  of  us  proud  as  the  next  Solicitor  General  of 
the  United  States  and  I  wish  you  well. 

The  Chairman.  Senator  Moseley-Braun  has  a  similar  conflict  and 
I  would  yield  to  her  for  a  moment. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you,  Mr.  Chairman.  My  first 
bill-signing  over  at  the  White  House,  so  I  am  looking  to  get  over 
there. 

The  Chairman.  You  are  5  years  ahead  of  most  of  us.  [Laughter.] 

Senator  Moseley-Braun.  Thank  you,  Mr.  Chairman.  I  just  hope 
I  am  as  fortunate  to  have  the  kind  of  record  of  productivity  as  the 
Chairman  has  had  over  the  past  several  years. 

The  Chairman.  Well,  thank  you  very  much. 

Senator  Moseley-Braun.  Thank  you.  I  am  delighted  to  welcome 
you,  Mr.  Days,  to  this  committee.  As  this  Nation's  principal  attor- 
ney before  the  Supreme  Court,  the  Solicitor  General  must  uphold 
the  highest  standards  of  scholarship,  integrity  and  capability.  Your 
dedication  to  the  rule  of  law  and  the  cause  of  equal  justice,  as  evi- 
denced by  your  service  as  Assistant  Attorney  General  for  Civil 
Rights,  your  tenure  at  the  Yale  Law  School,  although  I  won't  hold 
that  against  you,  and  your  work  with  the  NAACP  Legal  Defense 
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Fund,  indicate  that  you  have  the  potential  to  be  one  of  the  out- 
standing Solicitors  Greneral  in  this  Nation's  history. 

As  you  know,  the  position  of  Solicitor  General  was  once  held  by 
the  late  Supreme  Court  Justice  Thurgood  Marshall.  As  I  reflect  on 
your  career  in  public  life,  I  can't  help  but  notice  the  similarities  be- 
tween your  career  and  the  career  of  the  late  Justice  Marshall,  par- 
ticularly in  your  dedication  to  ensuring  that  no  individual  is  denied 
their  fundamental  constitutional  rights  under  the  law  on  the  basis 
of  race,  religion,  gender,  or  mental  or  physical  disability.  I  can 
think  of  nothing  more  appropriate  to  honor  the  legacy  of  the  late 
Justice  Marshall  than  confirming  your  appointment  as  Solicitor 
Greneral,  and  I  look  forward  to  doing  so  and  I  am  delighted  with 
your  nomination. 

Senator  SiMON.  Mr.  Chairman,  I  am  in  a  somewhat  similar  situ- 
ation. 

Senator  Dodd.  If  you  would  leave.  Senator  Biden,  we  could  get 
this  thing  over  with.  [Laughter.] 

The  Chairman.  The  Senator  from  Illinois. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  Simon.  We  have  a  Foreign  Relations  business  meeting 
starting  at  10:30  and  I  should  be  there  for  that. 

The  Chairman.  You  have  my  proxy.  There  is  no  need  for  me  to 
be  there. 

Senator  Simon.  I  simply  want  to  join  the  others  in  wishing  you 
the  best.  I  think  it  is  an  excellent  appointment.  As  my  colleague 
from  Illinois  has  said,  you  represent  scholarship.  I  think  more  im- 
portant than  that,  I  want  the  Court  to  be  the  champion  of  those 
less  fortunate  in  our  society.  When  the  Court  has  done  that,  it  has 
been  the  Court  at  its  best.  You  are  going  to  help  shape  what  the 
response  of  Government  is.  You  are  going  to  have  to  help  shape 
what  the  Court  does  and  I  think  you  are  going  to  shape  it  well. 

Thank  you,  Mr.  Chairman, 

The  Chairman,  So  far,  you  are  doing  well,  Mr.  Days.  The  only 
thing  that  would  be  better  would  be  if  all  the  Republicans  agreed 
to  leave,  too,  but  I  yield  to  my  friend.  Senator  Cohen. 

Senator  Cohen.  Mr.  Chairman,  since  I  was  the  first  to  arrive 
once  again  today 

[Laughter.] 

Senator  Cohen  [continuing].  Well  ahead  of  the  10  timeframe,  I 
would  like  to  question  the  witness  before  he  even  makes  a  state- 
ment, but  I  will  defer  until  he  has  an  opportunity  to  make  a  pres- 
entation. 

The  Chairman.  Senator  Dodd. 

STATEMENT  OF  HON.  CHRISTOPHER  J.  DODD,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  DODD.  Well,  very  briefly — I  don't  want  to  jeopardize  this 
nominee's  chances  by  saying  anything  here.  [Laughter.] 

Senator  Lieberman  and  I  are  deeply  honored  that  Drew  has 
asked  the  two  of  us  to  be  here  this  morning  to  present  him  to  this 
committee.  Mr.  Chairman  and  Senator  Hatch,  my  good  friends  and 
colleagues,  I  thank  both  of  you  and  the  other  members  for  your 
generous  statements  this  morning,  I  think  it  is  quite  obvious  that 
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President  Clinton  made  an  excellent  choice  and  I  commend  him  for 
recommending  Drew  to  this  position.  I  also  commend  Drew  for  ac- 
cepting this  responsibility. 

As  all  of  you  on  this  committee  know,  the  work  of  the  Solicitor 
General  does  not  always  receive  the  greatest  amount  of  attention. 
But  as  you  pointed  out  earlier,  Mr.  Chairman,  the  job  of  Solicitor 
General  is  one  of  the  most  coveted  positions  and  honored  positions 
within  the  legal  profession. 

This  nominee  will  be  charged,  as  his  predecessors  have  been, 
with  representing  our  Government  before  the  Supreme  Court. 
Throughout  our  history,  we  have  had  many  distinguished  Solicitors 
General.  Our  colleague.  Senator  Moseley-Braun,  pointed  out  the  ex- 
cellent work  done  by  Thurgood  Marshall.  Robert  Jackson,  who  was 
the  chief  prosecutor  for  the  United  States  at  Nuremberg,  of  course, 
was  also  a  distinguished  Solicitor  General.  Archibald  Cox  also 
comes  to  mind.  Indeed,  there  is  a  long  list  of  those  who  have  served 
this  country. 

In  Drew  Days,  you  have  an  insightful,  dedicated,  and  principled 
nominee  who  will  carry  on  that  tradition  of  excellence. 

Drew's  association  with  our  home  State  of  Connecticut  dates 
back  to  the  1960's  when  he  was  a  student  at  Yale  Law  School. 
After  his  graduation.  Drew  went  on  to  practice  law  in  Chicago,  but 
did  not  stay  in  private  practice  for  long.  Instead,  he  responded  to 
President  Kennedy's  echoing  call  to  national  service  joined  the 
Peace  Corps — an  experience  we  have  in  common.  Drew  served  as 
a  volunteer  in  Honduras  in  the  1960's  and  did  an  excellent  job 
working  in  the  cooperative  movement  in  that  country. 

His  commitment  to  the  less  fortunate  is  evident  not  only  from  his 
work  in  Honduras  but  also  from  his  work  as  a  professor  at  Yale 
where  he  directs  the  school's  Center  for  International  Human 
Rights. 

Of  course.  Drew  is  best  known  for  his  efforts  to  make  our  Na- 
tion's legal  system  live  up  to  its  promise  of  equal  justice  for  all.  As 
a  litigator  with  the  NAACP  Legal  Defense  and  Education  Fund,  he 
fought  to  desegregate  our  Nation's  schools.  He  also  administered  a 
program  that  helped  African-American  lawyers  set  up  private  prac- 
tices in  their  hometowns.  Recognizing  Drew's  talents,  President 
Carter  appointed  him  Assistant  Attorney  General  for  Civil  Rights. 

More  recently.  Drew  has  devoted  his  energies  to  the  education  of 
the  next  generation  of  lawyers  at  Yale.  He  has  earned  the  respect 
of  his  colleagues  and  students,  and  received  numerous  awards  and 
honors  from  across  this  country.  Hopefully,  his  students  have 
learned  the  balanced  approach  to  issues  that  characterizes  his  legal 
scholarship  and  the  many  other  talents  that  I  know  he  will  bring 
to  this  position. 

Members  of  the  committee,  there  is  much  more  that  could  be 
said  to  recommend  this  nominee,  but  by  your  opening  remarks  I 
think  many  of  you  on  the  committee  appreciate  and  know  this 
nominee  and  are  confident  of  the  kind  of  job  he  will  perform.  So 
I  am  very  pleased  this  morning  to  be  one  of  his  presenters. 

In  closing,  I  would  just  share  with  you  an  observation  from  Jus- 
tice Oliver  Wendell  Holmes.  Holmes  said  that  the  "law  embodies 
the  story  of  a  Nation's  development  through  many  centuries  and  it 
cannot  be  dealt  with  as  if  it  contained  only  the  axioms  and  cor- 
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ollaries  of  a  book  of  mathematics."  Justice  Holmes  suggests  that 
legal  scholars  must  understand  the  various  forces,  historical,  politi- 
cal, and  social,  which  guide  the  law's  development.  Drew  Days  ap- 
proaches the  law,  I  believe,  in  that  same  manner.  He  knows  the 
battles  which  have  been  fought  to  make  this  country's  laws  more 
just.  Indeed,  he  has  been  engaged  directly  in  those  battles  and  he 
understands  the  need  to  search  for  the  spirit  behind  the  letter  of 
the  law. 

On  a  personal  note,  I  spend  one  morning  a  week,  or  try  to  any- 
way, at  a  public  high  school  in  Connecticut  talking  to  juniors  and 
seniors.  I  recently  spoke  at  Wilbur  Cross  High  School,  one  of  the 
large  public  high  schools  in  New  Haven,  CT,  where  Yale  is  located. 

One  of  the  most  insightful  questioners  I  had  at  Wilbur  Cross  was 
a  young  woman.  Afterwards,  she  came  up  and  introduced  herself 
and  I  had  the  pleasure  of  meeting  Elizabeth,  Drew's  daughter.  She 
is  a  delightful  individual  who  reflects  her  father's  concern  with 
education.  I  think  every  one  of  you  would  have  been  proud  to  have 
been  in  that  audience  and  to  have  heard  this  talented  youngster 
press  a  U.S.  Senator  on  important  questions  of  the  day. 

Once  again,  it  is  a  pleasure  to  be  here  this  morning  to  present 
Drew  to  the  committee,  and  I  am  very  confident  he  will  make  a 
great  Solicitor  General. 

The  Chairman.  Thank  you  very  much.  Senator;  well  said. 

Senator  Lieberman. 

STATEMENT  OF  HON.  JOSEPH  I.  LIEBERMAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CONNECTICUT 

Senator  Lieberman.  Thank  you,  Mr.  Chairman,  Senator  Hatch, 
members  of  the  committee.  I  am  very  proud  to  join  with  my  col- 
league. Senator  Dodd,  in  introducing  Drew  Days  to  you  as  the 
President's  nominee  for  Solicitor  (Jeneral. 

Mr.  Chairman,  there  was  a  former  attorney  general  of  New  York, 
Louie  Lefkowitz,  a  great  Republican  attorney  general  of  New  York, 
who  used  to  be  referred  to  as  the  people's  lawyer.  Actually,  there 
was  a  previous  attorney  general  of  the  State  of  Connecticut  who  oc- 
casionally and  shamelessly  borrowed  that  title.  But  it  is  the  Solici- 
tor General  of  the  United  States  who  is  truly  the  lawyer  for  the 
people  of  the  United  States  before  the  highest  court  of  the  United 
States.  It  is  therefore  a  position  of  real  importance,  and  I  think  the 
President  honestly  could  not  have  chosen  a  person  better  prepared 
to  fill  this  high  office  and  be  the  American  people's  lawyer  than 
Drew  Days. 

You  have  heard  about  his  credentials.  They  are  strong,  they  are 
deep,  they  are  impressive.  I  have  known  Drew  since  our  days  to- 
gether, yes,  at  Yale  Law  School. 

The  Chairman.  I  know,  I  know,  I  know.  [Laughter.] 

Everyone  is  from  Arkansas  or  Yale. 

Senator  Lieberman.  I  want  to  say  quickly  that  he  should  not  be 
held  responsible  for  an3^hing  I  did  while  at  Yale  Law  School  or 
since.  I  think  that  is  only  fair  to  him.  But  the  qualities  that  I  saw 
then  have  been  only  evidenced  and  demonstrated  on  a  wider  can- 
vas in  the  years  since  then,  a  person  of  extraordinary  personal  in- 
telligence and  skill  and  integrity  and  balance. 
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He  is  a  very  experienced  constitutional  litigator,  having  worked 
for  the  NAACP  Legal  Defense  Fund  and,  of  course,  having  been  As- 
sistant Attorney  General  for  Civil  Rights,  and  then  gone  on  to  be 
a  teacher  at  both  Temple  Law  School  and  Yale  Law  School.  I  gath- 
er that  it  was  a  very  impressive  performance  as  a  litigator  in  the 
fifth  circuit  courtroom  of  Judge  Griffin  Bell  that  brought  Drew 
Days  to  Judge  Bell's  attention  and  led  Judge  Bell  to  ask  him  to  join 
him  during  the  Carter  administration  as  Assistant  Attorney  Gen- 
eral for  Civil  Rights. 

But  the  point  I  want  to  stress  here  is  the  one  that  I  think  every- 
body has  touched  on.  Beyond  the  professional  skill,  we  have  here 
an  extraordinary  human  being.  Ultimately  we  are  at  our  best  when 
served  by  people  in  high  offices  like  Solicitor  General  who  bring  not 
only  experience  and  intelligence,  but  values,  because  we  hope  and 
believe,  of  course,  that  the  law  ultimately  is  all  about  values. 

Drew  Days  is  a  person  of  unquestioned  integrity,  of  strong  per- 
sonal values.  He  has  the  kind  of  temperament  that  I  think  will,  at 
one  and  the  same  time,  enable  him  to  be  the  strong  calm  in  the 
storm  that  the  Solicitor  General's  office  can  be,  and  also  be  a  very 
effective  litigator  before  the  Supreme  Court,  transcending  some  of 
the  divisions  ideologically  that  may  exist  on  the  Court.  In  other 
words,  this  is  somebody  who  goes  above  the  traditional  legal  points 
of  view  and  commands  respect  because  of  the  strength  of  his  per- 
son, and  in  that  sense  ultimately  I  think  he  will  be  a  wonderful  ad- 
vocate for  the  people  of  the  United  States. 

So  Senator  Hatch  was  quite  right.  This  is  Yale  Law  School's  loss, 
it  is  Connecticut's  loss,  but  we  are  proud  to  say  that  it  is  clearly 
the  Nation's  gain,  and  very  proud  to  present  Drew  Days  to  you 
today. 

The  Chairman.  Thank  you  very  much.  Senator.  I  did  a  lot  about 
Yale;  everyone  does  these  days.  Obviously,  it  is  one  of  the  great  in- 
stitutions in  the  country.  I  think  the  greatest  testament  to  your 
nomination  is  the  people  who  did  not  get  nominated.  I  know  per- 
sonally because  I  was  part  of  the  process,  with  the  President  ask- 
ing me  my  view,  that  there  were  two  people,  one  of  whom  is  in  this 
audience,  who  would  make  a  phenomenal  Solicitor  General,  one 
from  a  little  north  of  New  Haven  who  would  have  been  equally 
great. 

I  cite  that  not  to  suggest  that  they  would  have  been  better.  They 
would  not  have  necessarily  been  better,  but  you  were  in  competi- 
tion for  this  job  with  some  of  the  great  legal  minds  in  this  country 
and  it  is,  it  seems  to  me,  a  real  honor  to  be  chosen  by  the  President 
from  among  the  competition. 

Senator  COHEN.  I  was  hoping  you  wouldn't  disclose  the  fact  that 
I  was  in  the  running.  [Laughter.] 

The  Chairman.  Well,  I  was  about  to  say  that. 

Senator  Dodd.  Not  that  far  north.  [Laughter.] 

The  Chairman.  I  tried  very  hard  to  suggest  to  the  President  that 
he  either  pick  Hatch  or  Cohen  because  we  could  pick  up  a  Senate 
seat,  but  he  did  not  want  to  do  that.  [Laughter.] 

Let  me  tell  you  how  we  are  going  to  proceed  because  I  think 
maybe  the  public,  since  we  are  being  so  collegia]  here,  maybe 
thinks  that  we  don't  take  this  as  seriously  as  we  obviously  do.  A 
lot  of  us  know  you  very  well  and  we  have  great  respect.  The  last 


214 

2  days,  the  four  Senators  who  have  been  introducers  are,  by  any- 
one's standards,  four  of  the  best-known  and  most  respected  mem- 
bers of  the  Senate,  and  so  I  don't  want  the  public  to  get  the  wrong 
impression. 

I  also  don't  want  anyone  to  get  the  wrong  impression  of  how  we 
£ire  going  to  proceed.  Yesterday,  it  was  suggested  that  we  should 
proceed  based  on  the  early  bird  rule.  I  have  decided  we  are  going 
to  proceed  based  on  seniority,  and  toward  the  end  I  am  going  to 
yield  my  seniority  rights  when  I  swear  you  in  to  my  colleague  from 
Maine,  because  he  has  a  conflict  in  terms  of  schedule,  and  let  him 
question  first  and  then  go  to  Senator  Hatch,  who  has  agreed  we 
could  do  that  as  well,  and  proceed  that  way. 

Before  we  do  that,  I  would  like  you  to  do  two  things.  I  would  like 
you  to  stand  to  be  sworn,  and  also  introduce  any  family  members 
you  may  have  here  after  we  do  that. 

Mr.  Days,  do  you  swear  that  the  testimony  you  are  about  to  give 
will  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so 
help  you  God? 

Mr.  Days.  I  do. 

The  Chairman.  Would  you  be  kind  enough  to  introduce  any  fam- 
ily members  you  have  with  you  today? 

TESTIMONY  OF  DREW  S.  DAYS  III,  TO  BE  SOLICITOR  GENERAL, 
U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Days.  Yes;  my  wife  of  27  years  is  here,  Ann  Langdon. 

The  Chairman.  Welcome. 

Ms.  Langdon.  Thank  you. 

Mr.  Days.  My  sister,  Jacqueline  Serwer 

The  Chairman.  Ms.  Serwer,  welcome. 

Mr.  Days  [continuing].  With  whom  I  have  had  a  long  relation- 
ship. [Laughter.] 

Mr.  Days.  And  my  nephew,  Jared  Serwer,  who  is  a  student  here. 

The  Chairman.  Welcome. 

Mr.  Days.  I  want  to  introduce  also  Allen  Green,  one  of  my  oldest 
friends. 

The  Chairman.  Allen,  welcome. 

Mr.  Days.  And  Gloria  Branker,  who  has  been  a  very  dear  friend 
and  secretary  of  mine  for  many  years. 

The  Chairman.  My  sympathies.  [Laughter.] 

My  mother  has  an  expression:  no  purgatory  for  you,  dear, 
straight  to  heaven. 

I  thank  our  colleagues  from  Connecticut  and  now,  without  any 
further  delay,  I  would  invite  you  to  make  an  opening  statement, 
Mr.  Days,  if  you  would,  and  then  I  will  yield  to  my  friend  from 
Maine. 

Mr.  Days.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  and 
other  members  of  the  committee  for  giving  so  graciously  of  your 
time  to  meet  with  me  over  the  past  few  weeks  about  my  nomina- 
tion to  become  the  next  Solicitor  General  of  the  United  States.  I  ap- 
preciate the  frankness  with  which  each  of  you  expressed  your  con- 
cerns about  the  proper  discharge  of  the  Solicitor  General's  duties 
and  hope  that  you  found  me  equally  forthcoming  in  responding  to 
those  concerns. 
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I  also  want  to  thank  Senators  Dodd  and  Lieberman  for  introduc- 
ing me  to  the  committee  this  morning.  Like  many  Americans,  I 
have  led  a  rather  peripatetic  existence — bom  in  Georgia,  early 
youth  in  Florida,  late  teens  and  early  adulthood  in  New  York,  and 
then  a  series  of  moves  during  and  after  law  school  from  Connecti- 
cut to  Illinois  to  Honduras  to  New  York  to  Pennsylvania  to  the  Dis- 
trict of  Columbia,  and  finally  back  to  Connecticut  in  1981.  It  has 
been  an  itinerant  but  fulfilling  life,  but  I  want  both  Senators  to 
know  how  especially  happy  my  family  and  I  have  been  as  citizens 
of  New  Haven  and  of  Connecticut  during  the  past  12  years. 

As  a  student  of  Greek  tragedy,  I  have  been  fairly  successful  thus 
far  in  controlling  what  the  Greeks  refer  to  as  overweening  pride, 
but  as  both  of  you,  Mr.  Chairman  and  Senator  Hatch,  have  com- 
mented, you  must  understand  how  honored  I  feel  to  have  been  cho- 
sen by  President  Clinton  and  Attorney  General  Reno  to  become 
this  administration's  chief  lawyer  before  the  Supreme  Court  of  the 
United  States. 

The  late  Justice  Thurgood  Marshall  said  it  was  the  best  job  he 
ever  had,  and  I  think  he  actually  said  it  was  the  best  job  he  ever 
had,  bar  none.  It  is  a  job  that  most  lawyers  would  give  anything 
to  have,  and  there  are  undoubtedly  a  number  of  lawyers  who  would 
serve  with  distinction  as  Solicitor  General,  to  echo  your  observa- 
tions, Mr.  Chairman. 

All  things  considered,  I  am  gratified  that  the  President  and  the 
Attorney  General,  after  assessing  my  qualifications  for  the  job,  se- 
lected me.  As  a  lawyer  for  the  NAACP  legal  defense  fund  for  8 
years,  I  spent  much  of  my  time  on  Supreme  Court  issues,  largely 
writing  briefs  opposing  review  in  cases  that  I  had  won  in  the  lower 
courts  or  filing  friend  of  the  court  briefs  in  cases  involving  other 
parties. 

During  my  tenure  with  the  legal  defense  fund,  I  also  litigated 
scores  of  cases  at  both  the  Federal  trial  and  appellate  court  level. 
Indeed,  it  was  in  this  connection  that  I  came  to  the  attention  of 
then  Judge  Griffin  Bell,  who  later  as  Attorney  General  asked  me 
to  become  his  Assistant  Attorney  General  for  Civil  Rights. 

As  Assistant  Attorney  General  for  Civil  Rights,  I  had  the  pleas- 
ure of  working  closely  with  President  Carter's  distinguished  Solici- 
tor (General,  the  late  Judge  Wade  H.  McCree.  I  spent  a  significant 
part  of  each  day  discussing  what  the  Department's  position  should 
be  and  then  reviewing  drafts  of  Grovemment  briefs  in  Supreme 
Court  cases.  In  addition  to  working  on  the  preparation  of  briefs  be- 
fore the  Supreme  Court,  I  also  was  fortunate  to  have  been  invited 
by  the  Solicitor  General  to  argue  for  the  United  States  in  five  cases 
raising  issues  that  fell  within  the  responsibility  of  the  Civil  Rights 
Division. 

As  a  law  professor,  first  at  Temple  University  in  the  1970's  and 
more  recently  at  Yale,  I  have  suffered  from  a  disease  common  to 
legal  academics  of  being  an  incurable  Courtwatcher  and  analyst 
with  respect  to  the  Court's  membership,  practices,  and  opinions. 
The  opportunities  for  me  to  pursue  this  activity  have  been  pre- 
sented daily  in  my  courses  over  the  past  12  years  in  the  areas  of 
civil  procedure.  Federal  jurisdiction,  the  first  amendment,  compara- 
tive constitutional  law,  and  antidiscrimination  law.  For  the  past 
several  years,  I  have  also  taught  a  seminar  on  Supreme  Court 
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practice  focusing  on  the  strategic  choices  of  lawyers,  including  the 
Solicitor  General,  involved  in  constitutional  litigation. 

A  major  attraction  of  the  Solicitor  General's  job  for  most  lawyers, 
I  suspect,  is  that  he  or  she  serves  as  the  Federal  Government's 
lawyer  before  the  Supreme  Court,  affording  the  incumbent  an  op- 
portunity to  appear  personally  before  the  Court  in  interesting  and 
important  cases  on  a  regular  basis.  I  am  no  exception.  Hovvever,  I 
am  also  drawn  by  the  prospect  of  performing  the  less  public  func- 
tions of  the  Solicitor  General.  Of  particular  interest  to  me  is  the 
duty  to  ensure  that  the  Government  speaks  to  the  Court  in  a  co- 
herent voice,  shaping  the  most  responsible  position  on  behalf  of  the 
United  States. 

In  carrying  out  this  responsibility,  the  Solicitor  General  ulti- 
mately must  take  a  stand,  but  I  believe  that  he  or  she  also  has  a 
duty  almost  judicial  in  character  to  hear  out  competing  views  with- 
in the  administration  prior  to  arriving  at  a  final  position  and, 
wherever  principle  permits,  to  seek  to  reconcile  differences  of  af- 
fected agencies. 

A  similar  process  should  take  place  when  the  Government  con- 
templates entering  a  case  in  which  it  is  not  a  party  or  has  been 
invited  to  do  so  by  the  Court.  The  Solicitor  General  must  listen  to 
the  views  of  the  parties  in  such  cases  and  weigh  carefully  the  con- 
sequences of  the  Government's  participation  for  the  interests  of  the 
United  States  and  the  orderly  development  of  the  law.  A  critical 
element  in  this  process  is  the  longstanding  tradition  that  the  Solici- 
tor General  should  exercise  his  or  her  judgment  in  an  independent 
fashion  in  making  these  decisions.  I  intend  to  honor  that  tradition. 
I  am  aware  that  the  Solicitor  General's  job  is  not  an  easy  one, 
for  it  entails  on  the  one  hand  being  a  forceful  and  effective  advo- 
cate for  the  Government  before  the  Supreme  Court.  On  the  other 
hand,  the  Solicitor  General,  for  both  ethical  and  pragmatic  reasons, 
has  a  duty  toward  the  Supreme  Court  of  absolute  candor  and  fair 
dealing.  , 

As  former  Solicitor  General  Simon  E.  Sobeloff  said,  "My  client  s 
chief  business  is  not  to  achieve  victory  but  to  establish  justice."  I 
believe  that  my  training,  experience,  and  personal  style  will  enable 
me  to  perform  these  functions  effectively.  Dean  Erwin  Griswold  has 
remarked  that  "it  is  a  tightrope,  but  the  Solicitor  General  should 
keep  his  balance."  I  hope  that  all  who  deal  with  me,  if  confirmed 
as  Solicitor  General,  will  perceive  me  as  a  person  of  the  highest 
professional  integrity  and  will  respect  my  decisions  even  when  they 
may  disagree  with  my  results. 

With  your  indulgence,  Mr.  Chairman,  and  that  of  the  committee, 
I  would  like  to  make  one  final  point.  Over  the  last  12  years,  I  have 
been  actively  involved,  as  both  my  Senators  mentioned,  in  promot- 
ing human  rights  abroad,  most  notably  in  my  capacity  as  the  direc- 
tor of  a  research  center  at  Yale  Law  School.  This  work  has  required 
me  to  travel  to  a  number  of  countries  in  Asia,  Africa,  and  Latin 
America,  and  to  evaluate  their  judicial  systems. 

Unfortunately,  I  have  found  too  few  instances  in  these  countries 
where  lawyers  and  judges  are  free  to  act  with  independence  and 
where  other  government  officials  feel  themselves  bound  to  honor 
legal  limits  set  by  the  courts.  These  experiences  have  caused  me  to 
appreciate  even  more  deeply  than  before  the  genius  of  our  judicial 
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system  in  general,  and  in  particular  the  impressive  degree  to  which 
most  Americans  show  respect  for  the  rule  of  law. 

Since  the  office  was  established  in  1870,  remarkable  Solicitors 
General,  both  Democrats  and  Republicans,  have  contributed  in  no 
small  measure  to  building  and  reinforcing  this  attitude  among  our 
citizenry.  It  is  another  tradition  that,  if  confirmed,  I  intend  to  up- 
hold with  all  the  strength  within  me. 

Thank  you  again.  That  completes  my  prepared  statement,  Mr. 
Chairman.  I  would  be  pleased  to  answer  any  questions  that  you  or 
other  members  of  the  committee  may  have. 

The  Chairman.  Let  me  just  say,  Mr.  Days,  your  last  statement, 
I  think,  is  the  most  significant  one  you  have  made  that  the  legit- 
imacy of  the  Court  depends  in  large  part  upon  the  consensus  of  the 
American  people  that  what  is  being  sought  is  reasonable,  and  I  re- 
affirm your  view  and  I  am  glad  to  hear  you  say  that  because  some- 
times both  left  and  right,  in  Democratic  and  Republican  adminis- 
trations, that  is  forgotten,  and  it  has  no  army. 

At  any  rate,  I  yield  now,  with  the  permission  of  Senator  Hatch, 
to  our  friend  from  Maine,  Senator  Cohen. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  I  thank  the  chairman  for  yielding,  and  let  me 
say  that  as  a  senior  member  of  the  Armed  Services  Committee,  I 
deeply  resent  the  early-bird  rule  that  has  been  established  over 
there.  They  have  forsaken  any  respect  for  wisdom  that  has  been  ac- 
cumulated by  my  years  on  that  committee.  As  a  junior  member  of 
this  committee,  however,  I  would  Hke  to  see  the  early-bird  rule  re- 
established. In  any  event,  I  understand  the  chairman's  motivation. 

Mr.  Days,  you  indicated  you  are  a  student  of  Greek  tragedy.  I 
suspect  you  are  also  a  student  of  Greek  philosophy.  Not  only  are 
you  familiar  with  hubris,  but  I'm  sure  you  are  also  familiar  with 
a  concept  called  arote.  The  Greeks  reserved  that  for  their  heroes, 
and  that  meant  nobility.  It  didn't  mean  nobility  of  blood,  but  nobil- 
ity of  spirit  and  nobility  of  purpose.  I  associate  that  concept  with 
your  life  and  the  history  that  you  have  accumulated  through  your 
service. 

I  would  like  to  just  turn  quickly  to  a  couple  of  subject  matters 
and  be  as  brief  as  I  can.  You  were  quite  critical  of  Judge  Thomas 
when  he  came  before  this  committee  for  confirmation.  Philip 
Heymann,  who  appeared  earlier  this  week,  was  also  quite  critical 
of  Robert  Bork.  He  wrote  an  article  in  the  Cardozo  Law  Review, 
as  I  recall,  that  was  very  critical  of  Robert  Bork.  I  was  wondering, 
do  you  share  Mr.  Heymann's  views  about  the  appropriateness  of 
Judge  Bork  having  been  nominated  to  serve  on  the  Supreme 
Court?  Would  you  have  opposed  his  nomination  as  well? 

Mr.  Days.  Yes,  I  would  have. 

Senator  COHEN.  Based  upon  the  fact  that  he  did  not  have  suffi- 
cient respect  for  stare  decisis  or  the  Court's  decisions  that  have  ac- 
cumulated over  the  past  20  or  30  years?  Did  you  share  the  view 
that  his  nomination  would  have  constituted  a  radical  departure 
from  a  commitment  to  those  cases  that  were  decided  let  us  say, 
from  the  Warren  Court  on? 

Mr.  Days.  No;  that  was  not  my  view  of  Judge  Bork. 

Senator  Cohen.  What  was  your  view? 


218 

Mr.  Days.  Well,  my  view  of  Judge  Bork  was  that  the  positions 
that  he  had  taken  both  before  he  was  nominated  to  the  Supreme 
Court  and  during  the  hearings  were,  in  my  estimation,  inconsistent 
with  what  I  understood  to  be  the  direction  of  constitutional  law, 
particularly  on  the  issue  of  the  right  of  privacy. 

Senator  Cohen.  Do  you  draw  a  distinction  between  Justice 
Scalia's  and  Judge  Bork's  view  of  the  Constitution? 

Mr.  Days.  Well,  there  certainly  are  differences  and  I  don't  know 
either's  views  exhaustively,  but  I  think  that  in  many  respects  they 
approach  the  job  in  a  similar  way.  Their  mode  of  analysis  is  very 
similar. 

Senator  COHEN.  Would  you  agree  that  there  is  very  little  distinc- 
tion between  the  view  that  Justice  Scalia  holds  of  the  role  of  Con- 
gress, let  us  say,  or  indeed  the  constitutional  process  and  that  of 
Judge  Bork? 

Mr.  Days.  I  am  reluctant  to  make  a  statement  on  that,  Senator. 

Senator  COHEN.  I  am  not  trying  to  review  your  views  on  the  past 
nominees,  but  rather  to  try  and  place  it  in  some  context 

Mr.  Days.  Yes. 

Senator  COHEN  [continuing].  Because  I  think  you  have  indicated 
that  now  Justice  Thomas  approached  civil  rights  issues,  at  least, 
with  more  of  a  rhetorical  or  superficial  analysis,  and  that  he  did 
not  have  a  sufficient  historical  appreciation  of  the  civil  rights  move- 
ment. That  is  a  rough  paraphrase  of  your  views. 

Mr.  Days.  That  is  correct.  Senator. 

Senator  COHEN.  The  question  I  have  at  this  point  is,  How  do  you 
intend  to  approach  the  Court  on,  let  us  say,  a  civil  rights  issue, 
having  expressed  publicly  a  view  as  strongly  as  you  did  of  Justice 
Thomas?  Does  that  create  a  conflict  for  you  or  for  him?  As  you 
know,  in  the  past  there  has  been  a  practice  on  the  part  of  some 
Justices  to  recuse  themselves  from  considering  cases  that  might 
create  an  appearance  of  a  conflict  if  they  rule  against  an  individual 
litigating  a  case  before  the  Court.  It  would  be  seen  as  perhaps 
being  vindictive  or  less  than  objective?  Does  that  create  a  problem 
for  you  as  Solicitor  General,  if  you  are  confirmed,  in  such  a  situa- 
tion? 

Mr.  Days.  I  don't  believe  so.  Senator.  First  of  all,  I  will  be  ap- 
pearing before  the  Court  representing  the  United  States,  not  rep- 
resenting my  personal  views.  But  in  addition  to  that,  I  regard  Jus- 
tice Thomas  as  a  professional.  I  hope  he  regards  me  as  a  profes- 
sional, and  I  expect  that  both  of  us  will  go  about  our  jobs  in  that 
spirit.  My  job  is  going  to  be  to  try  to  present  to  the  Supreme  Court 
the  best  arguments  I  can  summon  and  I  would  like  to  think  that 
all  the  votes  on  the  Supreme  Court  are  at  least  theoretically  avail- 
able to  me  to  prevail  in  cases  where  I  think  merit  dictates. 

Senator  COHEN.  In  other  words,  there  will  be  no  need  for  either 
you  to  recuse  yourself  from  arguing  a  case  or  for  Justice  Thomas 
to  rescue  himself  from  hearing  the  case? 

Mr.  Days.  Not  at  all.  My  testimony  against  Judge  Thomas,  as  he 
was  at  the  time,  was  not  in  any  sense  a  personal  attack  upon  him. 
It  was  simply  giving  my  perspective  on  his  views. 

Senator  COHEN.  Right. 

Mr.  Days.  I  also  understand  that  it  is  the  tradition  for  the  Solici- 
tor General,  once  confirmed,  to  pay  courtesy  visits  on  the  members 
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of  the  Court,  and  I  would  think  that  Justice  Thomas  and  I,  if  there 
are  any  differences,  will  discuss  those  and  put  them  behind  us. 

Senator  Cohen.  Do  you  favor  the  death  penalty? 

Mr.  Days.  I  do  not.  Senator. 

Senator  Cohen.  Janet  Reno,  as  the  Attorney  General,  is  in  favor 
of  the  death  penalty.  President  Clinton  has  also  advocated  that  po- 
sition. How  does  that  now  comport  with  your  position  that  you  may 
be  called  upon  to  argue  a  case  before  the  Supreme  Court  on  the 
death  penalty?  How  would  you  reconcile  your  own  personal  opposi- 
tion with  the  obligation  to  represent  the  administration  or  the  peo- 
ple? 

Mr.  Days.  Yes;  well,  I  share  the  Attorney  General's  view  on  the 
death  penalty.  I  believe  she  is  opposed  to  it.  But  I  also  share  her 
view  with  respect  to  the  duty  of  a  public  official  to  carry  out  the 
law  as  it  is  written  and  to  make  certain  that  there  is  an  argument 
made  to  the  Court  that  is  consistent  with  the  law.  And  I  think  that 
on  capital  punishment  the  Court  has  made  clear  over  a  number  of 
years  that  it  is  not  a  violation  of  the  eighth  amendment  cruel  and 
unusual  punishment  provision  of  the  Constitution,  and  therefore  I 
will  present  cases  with  that  precedent  in  mind. 

Senator  Cohen.  Let  me  just  turn  quickly  to  the  issue  of 
McCleskey  v.  Kemp. 

Mr.  Days.  Yes. 

Senator  COHEN.  I  think  you  have  both  written  and  spoken  on 
this  issue  in  the  past.  As  a  matter  of  fact,  I  have  read  a  text  of 
the  speech  you  made  in  1987  to  the  Stanford  Commission  on  the 
U.S.  Constitution  that  was  entitled  "Living  Without  the  Constitu- 
tion." As  I  recall,  you  came  to  the  conclusion  that  anyone  who  is 
attempting  to  prove  that  the  system  is  unconstitutional  must  show 
that  it  is  intentionally  discriminatory,  correct? 

Mr.  Days.  That  is  correct. 

Senator  Cohen.  Assuming  Congress  were  to  pass  a  bill  that 
would  prohibit  the  death  penalty  when  there  is  a  pattern  of  racial 
discrimination,  and  this  has  been  advocated  by  at  least  one  mem- 
ber or  several  members  of  this  committee  in  the  past,  how  would 
you  present  that  to  the  Court?  Would  you  argue  for  or  against  its 
constitutionality  in  view  of  the  McCleskey  v.  Kemp  case? 

Mr.  Days.  Senator,  my  position  as  Solicitor  General  would  be  to 
argue  for  the  constitutionality  of  acts  of  Congress.  My  understand- 
ing is  that  although  the  Attorney  General  or  the  President  can  di- 
rect that  there  not  be  support  before  the  Supreme  Court  for  acts 
of  Congress,  only  rare  instances  would  justify  that  type  of  presen- 
tation and  would  have  to  relate  to  separation  of  powers  issues;  that 
is,  where  there  was  some  indication  that  Congress  was,  in  the  eye 
of  the  President  or  the  Attorney  General,  attempting  to  encroach 
upon  the  powers  that  are  given  to  the  President  under  article  II  of 
the  Constitution. 

Senator  Cohen.  Thank  you  very  much,  Mr.  Days,  and  thank  you, 
Mr.  Chairman. 

The  Chairman.  Senator,  I  appreciate  it.  I  am  going  to  yield  now 
to  Senator  Hatch.  But  before  you  leave,  and  I  know  you  have  to 
leave,  because  it  was  raised  yesterday,  with  regard  to  the  distinc- 
tion— and  I  am  not  suggesting  that  the  witness  would  have  to 
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speak  to  this,  but  the  distinction  between  Justice  Scaha  and  Judge 
Bork,  on  a  number  of  very  important  issues  they  were  at  odds. 

Justice  Scalia's  view  of  first  amendment  jurisprudence  is  fun- 
damentally more  restrictive  than  Judge  Bork's  view  of  first  amend- 
ment jurisprudence.  They  have  a  significantly  different  view  based 
on  their  writings  and  on  the  cases  they  have  decided.  In  that  case, 
by  the  way,  they  were  at  odds  with  each  other  in  Ullman  v.  Evans, 
which  was  a  clash  of  the  titans  on  the  right  on  this  issue. 

They  have  very  fundamentally  different  views  on  the  role  of  leg- 
islative intent.  Justice  Scalia  essentially  saying  and  writing,  and  I 
am  paraphrasing  him — I  have  made  the  mistake  of  teaching  con- 
stitutional law  now,  so  it  has  become  a  habit.  Justice  Scalia  sug- 
gests that  obviously — I  am  paraphrasing — everyone  knows  that  the 
staff  people  write  the  legislative  intent  and  the  members  don't  un- 
derstand it;  therefore,  we  shouldn't  consider  it.  I  am  being  a  bit  fa- 
cetious. Judge  Bork  has  a  different  view,  and  also  a  very  different 
view,  if  I  recall,  on  the  issue  of  the  ability  to  delegate  authority  one 
branch  to  another  on  separation  of  powers  issues. 

So  there  are  vast  differences  in  their  jurisprudence,  notwith- 
standing they  agree  very  much  on  the  use  of  historical  precedent 
and  how  to  look  at  the  existence  of  the  emergence  of  values  and 
the  issue  of  privacy.  They  are  very  much  more  in  line  on  that. 

Senator  COHEN.  Mr.  Chairman,  could  I  correct  something  for  the 
record?  I  believe  that  Mr.  Days  has  indicated  that  Janet  Reno  does 
not  favor  the  death  penalty,  so  the  record  should  stand  corrected. 
I  indicated  she  did  and  my  recollection  is  that  she 

The  Chairman.  Well,  you  are  right  in  the  sense  that  she  said, 
although  she  did  not  favor  it,  she  believed  that  it  was  constitu- 
tional, and  she  thought  that  it  was  appropriate  for  her  to  enforce 
such  a  principle  and  that  she  was  going  to  focus  on  making  sure 
there  were  enough  safeguards  between  the  finding  of  guilt  and  an 
imposition  of  the  sentence. 

Mr.  Days.  That  is  my  position,  also.  Senator. 

The  Chairman.  Senator  Hatch. 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  Professor  Days,  as 
you  know,  the  second  amendment  is  not  applicable  to  the  States. 

Mr.  Days.  Yes,  sir. 

Senator  Hatch.  Would  you  take  the  position  that  it  could  be  ap- 
plicable or  that  it  should  be  applicable  to  the  States? 

Mr.  Days.  I  am  not  going  to  be  able  to  answer  that  question 
here.  Senator.  I  would  have  to  await  a  real  case  and  try  to  deter- 
mine, after  consultation  within  the  Government,  what  the  position 
would  be. 

Senator  Hatch.  So  your  mind  is  open  on  that  issue? 

Mr.  Days.  That  is  correct. 

Senator  Hatch.  You  know,  many  people  feel  it  should  be  applica- 
ble to  the  States  and  very  little  of  the  current  Bill  of  Rights  is  not 
applicable  to  the  States  at  this  particular  time. 

Would  you  make  use  of  the  standing  doctrine  whenever  an  argu- 
ment may  fairly  be  made  that  the  doctrine  is  applicable  in  a  case 
in  which  the  United  States  is  involved? 

Mr.  Days.  I  am  not  certain  I  understand  exactly  how  the  stand- 
ing issue  would  come  into  play,  Senator. 
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Senator  Hatch.  Well,  basically,  what  I  am  saying  is  that  doc- 
trine, of  course,  asserts  that  an  opposing  party  is  not  an  appro- 
priate party  to  bring  a  cause  of  action,  so  it  is  a  very  important 
means  of  assuring  that  the  Federal  judiciary  does  not  overstep  its 
role  in  our  Federal  system.  As  such,  it  is  important  component  of 
the  separation  of  powers  doctrine.  The  failure  to  assert  a  standing 
defense  when  it  properly  can  be  made,  it  seems  to  me,  invites  judi- 
cial activism  on  the  Court. 

Mr.  Days.  Absolutely;  I  think  that  it  is  a  very  complex  doctrine. 
Senator,  but  I  think  the  basic  rule  is  one  that  ought  to  be  adhered 
to  because  we  should  not  be  in  the  business  of  encouraging  Federal 
courts  to  decide  cases  that  are  not,  in  fact,  cases  or  controversies 
in  the  constitutional  sense,  or  indeed  where  statutes  are  concerned 
where  it  does  not  appear  that  Congress  intended  that  individuals 
be  raising  these  issues  independently  before  the  courts. 

Senator  Hatch.  Thank  you.  With  regard  to  your  role  as  an  ami- 
cus, the  Government's  role  as  an  amicus,  do  you  have  criteria  in 
mind  for  determining  in  what  cases  and  under  what  circumstances 
you  would  file  amicus  briefs  to  express  the  Government's  position 
in  cases  in  which  the  United  States  is  not  a  party? 

Mr.  Days.  I  don't  have  a  template.  Senator,  in  that  respect,  but 
I  have  some  considerations,  some  criteria,  that  will  be  important  to 
me  if  I  am  confirmed  in  making  that  decision.  The  first  criterion 
would  be  whether  there  is  an  interest  of  the  United  States  in  the 
particular  controversy.  Is  there  some  impact  that  we  think  will  be 
felt  in  a  direct  sense  by  the  U.S.  Grovemment?  There  may  be  other 
cases  where  the  impact  is  indirect,  but  significant,  and  that  would 
be  a  justification  for  becoming  involved  in  the  case. 

In  my  prepared  statement,  I  talked  about  the  importance  of  the 
Solicitor  General's  participating  in  the  orderly  development  of  the 
law,  and  I  think  that  over  the  years  the  Solicitor  General  has  par- 
ticipated in  cases  where  he  felt  that  his  participation  could  assist 
the  Court  in  doing  that.  And  I  am  also  very  concerned  about  just 
the  general  issue  of  can  the  Government  be  helpful  to  the  Court. 
The  Court  often  confronts  very  difficult  issues,  and  while  there 
have  been  references  to  the  Solicitor  General  as  the  10th  justice  or 
the  9V2  justice,  I  was  struck  by  one  commentator  who  referred  to 
the  Solicitor  General  as  the  38th  clerk;  that  is,  to  assist  the  Su- 
preme Court  in  ways  that  the  clerks  who  are  hired  by  the  Justices 
simply  cannot  because  what  the  Solicitor  General  can  do  is  draw 
upon  the  resources  of  the  entire  Federal  Government  to  bring  infor- 
mation to  the  Court  so  that  when  it  arrives  at  a  decision  it  feels 
that  it  has  got  all  the  information  that  it  needs.  This  includes  the 
Archives,  it  includes  the  Library  of  Congress  and  many  of  the  agen- 
cies that  have  expertise  in  issues  that  might  come  before  the  Court. 

Senator  Hatch.  Well,  I  would  like  to  encourage  you  to  offer  such 
amicus  support  to  States,  especially  in  criminal  cases  where  the 
support  is  merited.  John  Roberts,  Deputy  Solicitor  General  in  the 
Bush  administration,  recently  wrote  in  a  Wall  Street  Journal  arti- 
cle that  after  the  last  change  from  a  Republican  to  a  Democrat  ad- 
ministration in  1977,  the  Justice  Department,  "filed  markedly 
fewer  amicus  briefs  supporting  the  States  in  criminal  cases,  both 
in  absolute  terms  and  as  a  percentage  of  all  amicus  filings."  So  I 
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hope  you  will  consider  that  as  a  priority,  as  the  last  Solicitor  Gen- 
eral, Ken  Starr,  did. 

Mr.  Days.  Yes. 

Senator  Hatch.  I  think  it  is  very  important  that  you  do  that,  and 
I  think  there  has  been  a  big  shift  in  the  degree  of  sophistication 
in  some  of  these  cases  as  well,  so  that  it  might  be  easier  for  you 
to  do  it  than  maybe  perhaps  in  some  prior  administrations. 

Mr.  Days.  Well,  I  hope  there  will  be  balance  in  that  respect.  Sen- 
ator. I  am  very  sensitive  to  situations  where  State  law  enforcement 
officials  really  can  benefit  from  the  involvement  of  the  United 
States,  and  I  think  that  that  often  fits  into  the  category  of  matters 
that  have  an  indirect  impact  upon  the  United  States  because,  after 
all,  the  Government  is  involved  in  law  enforcement  and  many  of 
the  doctrines  that  apply  to  the  States  have  either  a  direct  or  indi- 
rect application  to  the  United  States. 

Senator  Hatch.  Mr.  Roberts  argued  that  during  the  Bush  admin- 
istration— he  said: 

The  Federal  Government  assisted  the  States  in  defending  challenges  to  the  impo- 
sition of  the  death  penalty  in  seeking  to  limit  the  availability  of  repetitious  habeas 
corpus  petitions  and  sirguing  in  favor  of  constraining  the  scope  of  the  exclusionary 
rule  in  defending  the  right  of  victims  to  testify  at  sentencing.  The  Solicitor  General 
supported  State  efforts  to  secure  the  admission  of  evidence  in  child  abuse  cases,  to 
attack  drug  driving  through  sobriety  checkpoints,  and  to  safeguard  police  on  the 
front  lines  by  defending  the  validity  of  protective  sweeps  when  officers  enter  a 
dwelling  to  make  a  valid  arrest. 

I  just  hope  that  a  close  to  similar  assessment  can  be  made  four 
years  from  now  about  your  tenure,  or  later  if  that  is  the  case. 

In  your  Stanford  speech  on  the  Constitution's  Bicentennial  on 
September  20,  1987,  you  discussed  the  Supreme  Court's  1974  deci- 
sion in  Milliken  v.  Bradley.  Now,  there,  the  Supreme  Court  de- 
clined to  order  metropolitan-wide  busing  between  Detroit's  inner 
cities  and  the  suburbs  in  the  absence  of  any  intentional  educational 
segregation  in  those  schools.  In  other  words,  the  Court  was  not 
going  to  order  that  suburban  school  districts  be  consolidated  into 
urban  school  districts  to  compensate  for  housing  patterns. 

You  suggested  in  your  speech  that  the  decision  was  harmful  for 
both  suburban  and  inner-city  children  and  that  a  future  Court 
might  reconsider  Milliken.  In  another  article  of  yours,  "Dimensions 
of  Equality"  in  Law  and  Contemporary  Problems,  published  in  the 
winter  of  1992,  you  criticized  Milliken  again  saying,  "Under  this 
compartmentalized  view  of  State  action,  violations  of  constitutional 
rights  may  go  effectively  unremedied." 

Now,  do  you  still  think  that  Milliken  ought  to  be  reconsidered, 
and  as  Solicitor  General  would  you  urge  the  Court  to  reconsider  it 
and  order  the  consolidation  of  suburban  and  urban  city  school  dis- 
tricts, or  at  least  order  some  busing  between  central  city  and  sub- 
urban school  districts? 

Mr.  Days.  Senator,  this  raises  the  question  that,  of  course,  is  a 
very  serious  one  for  every  administration,  and  particularly  for  So- 
licitors General,  and  that  is  the  role  of  stare  decisis  or  the  role  of 
precedent.  My  view  of  Milliken  v.  Bradley  is  that  that  case  has 
been  on  the  books  for  a  number  of  years.  It  has  created  standards 
that  lower  courts  have  applied.  In  some  instances,  they  have  found 
those  standards  satisfied  and  have  ordered  interdistrict  desegrega- 
tion remedies.  In  others,  they  found  that  those  criteria  were  not 
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satisfied,  and  I  think  that  what  the  decision  has  estabhshed  is  that 
it  works  fairly  well. 

Now,  my  position  on  stare  decisis  is  that  one  has  to  show  respect 
for  it,  but  if  there  are  changed  circumstances,  if  there  is  new  infor- 
mation, if  there  are  insights  that  were  not  available  to  the  Court 
at  the  time  it  decided  a  case  like  Milliken,  then  I  might  well  find 
that  we  are  back  before  the  Court  raising  those  issues. 

But  let  me  make  the  point  here  about  the  way  that  the  office 
functions.  The  Solicitor  General  is  not  a  philosopher  king.  He  does 
not  sit  in  his  office  looking  at  legal  issues  trying  to  determine 
which  ones  to  attack  and  which  ones  to  support.  He  really  sits  at 
the  top  of  a  large  legal  pyramid  in  the  Federal  Government,  and 
issues  that  the  Solicitor  General  is  going  to  deal  with  come  up 
through  process  of  review  at  the  lower  level,  from  the  agencies 
through  the  litigating  divisions  of  the  Justice  Department. 

And  by  the  time  matters  get  to  the  Solicitor  General,  a  variety 
of  issues  have  been  worked  out — policy  issues,  strategic  issues.  And 
I  think  that  the  Solicitor  General  in  many  respects  has  an  impor- 
tant role  as  a  legal  technician  in  trying  to  determine  whether  what 
an  administration  is  interested  in  doing  can,  in  fact,  be  done  with 
integrity,  with  support  in  the  law,  or  at  least  in  the  process. 

And  so  as  Solicitor  General,  I  don't  expect  that  I  am  going  to  be 
sitting  around  saying  I  did  give  a  speech  in  1987  about  Milliken, 
maybe  that  is  something  I  ought  to  knock  off  now  that  I  am  Solici- 
tor General.  That  is  not  the  process  at  all. 

In  fact,  I  think  one  of  the  most  impressive  statements  that  has 
ever  been  made  on  stare  decisis,  and  perhaps  will  be  made,  al- 
though that  is  a  dangerous  comment  to  make,  is  the  opinion  in 
Planned  Parenthood  v.  Casey,  the  abortion  case,  in  which  Justices 
Souter,  O'Connor,  and  Kennedy  talked  about  the  role  of  precedent. 
For  me,  they  have  expressed  very  clearly  the  importance  of  all  legal 
officers,  and  particularly  the  Solicitor  General,  respecting  prece- 
dent and  being  very  careful  not  to  go  to  the  Supreme  Court  or  the 
lower  courts  with  challenges  to  existing  precedent  unless  there  is 
a  good  reason. 

Herbert  Wexler,  a  distinguished  professor  at  Columbia  Law 
School  for  many  years,  described  it  as  a  distinction  between  per- 
sistence and  presumption,  and  I  would  like  to  be  persistent  in  some 
respects  as  Solicitor  General,  but  I  hope  that  I  will  not  be  regarded 
as  presumptuous;  in  other  words,  raising  issues  that  have  been  set- 
tled by  the  Court  where  there  is  no  indication  that  the  Court  is 
prepared  to  reconsider,  and  wasting  the  Court's  time  and  I  think 
the  country's  time. 

Senator  Hatch.  Well,  I  appreciate  that. 

The  Chairman.  If  the  Senator  will  yield  on  that? 

Senator  Hatch.  Sure. 

The  Chairman.  You  understand  why  some  of  us  are  concerned 
about  that  because  there  have  been  Solicitors  General  who  have 
done  what  you  have  suggested  you  would  not  do,  who  have  ap- 
peared to  have  sat  there  and  said,  you  know,  this  is  time  to  be  pre- 
sumptuous and  to  change  the  pattern  and  the  development  of  the 
law. 

It  is  not  a  question,  I  suspect,  directed  at  you  because  of  any- 
thing in  your  background,  but  it  is  a  question  that  is  directed  and 
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has  been  raised  in  the  21  years  I  have  been  here  because  of  the 
nature  of  the  change  in  the  way  some  SoHcitors  General  have  ap- 
proached that  role. 

Mr.  Days.  Yes.  Well,  I  also  don't  mean  to  say  that  I  might  not 
be  before  the  Court  taking  a  different  position  on  cases  that  have 
been  decided.  I  think  that,  as  the  Justices  said  in  Casey,  if  people 
didn't  challenge  precedent  under  some  circumstances,  we  would 
still  be  left  with  Plessy  v.  Ferguson.  So  I  think  that  one  has  to 
achieve  some  balance  between  respecting  stare  decisis  and  being 
bold  enough  to  challenge  where  there  seems  to  be  good  and  suffi- 
cient justification  for  doing  so. 

Senator  Hatch.  That  is  great.  I  happen  to  agree  with  that.  I  be- 
lieve that  one  of  the  most  important  civil  rights  in  this  country  is 
the  right  to  enjoy  one's  property  without  confiscatory  regulation.  In 
my  home  State  of  Utah,  for  instance,  overzealous  Federal  environ- 
mental regulators  have  made  life  very  miserable  for  Utah  land 
owners. 

Last  year,  the  Supreme  Court  in  the  Lucas  case  held  that  regu- 
latory "takings"  that  result  in  a  total  diminution  in  property  value 
of  a  piece  of  property  are  takings  requiring  just  compensation  for 
purposes  of  the  fifth  amendment  takings  clause.  Now,  do  you  be- 
lieve that  Lucas  was  correctly  decided,  and  do  you  think  that  a  reg- 
ulatory taking  that  results  in  less  than  a  complete  diminution  in 
the  market  value  of  a  piece  of  property  could  be  a  taking  requiring 
just  compensation  for  purposes  of  the  fifth  amendment? 

Mr.  Days.  Senator,  I  am  not  going  to  take  a  position  on  this 
issue  at  this  point,  but  I  do  want  to  say  generally  that  I  think  that 
it  is  a  healthy  development  that  the  Supreme  Court  has  come  back 
to  the  takings  clause  and  has  begun  to  flesh  out  the  doctrine  with 
respect  to  that  particular  part  of  the  Constitution. 

Senator  Hatch.  I  can't  tell  you  what  it  means  to  farmers  and 
others  all  over  the  West.  You  know,  Utah  is  the  second  driest  State 
in  the  Union.  If  a  puddle  of  water  develops,  they  start  asserting 
their  right  to  condemn  property  as  wetlands  in  a  completely  bizarre 
interpretation  of  the  definition  of  wetlands. 

Mr.  Days.  Yes. 

Senator  Hatch.  And  that  is  happening  all  over  this  country.  It 
is  a  confiscatory  taking  of  property  against  the  property  rights  of 
those  property  owners.  It  is  highly  offensive.  Frankly,  I  think  the 
Court  has  got  to  take  a  much  stronger  position  than  the  Lucas 
case,  but  it  certainly  was  a  move  in  the  right  direction. 

Mr.  Days.  Well,  I  am  very  sensitive  to  those  concerns,  and  un- 
doubtedly those  issues  will  percolate  up  to  me  and  I  will  have  to 
deal  with  them.  I  just  wanted  to  assure  you  that  it  is  concern  that 
I  think  is  legitimate  and  I  will  carry  out  my  responsibilities  in  that 
spirit. 

Senator  Hatch.  Now,  I  understand  I  am  out  of 

The  Chairman.  No,  no;  go  ahead  because  I  interrupted  you. 

Senator  HATCH.  OK.  I  do  have  a  lot  of  other  questions  I  would 
just  kind  of  like  to  go  over  with  you 

Mr.  Days.  Yes. 

Senator  Hatch  [continuing].  Because  it  is  very  seldom  we  have 
an  opportunity  of  chatting  with  somebody  like  you  who  really  is 
going  to  be  in  a  position  to  make  a  real  difference  in  everybody's 
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lives  in  this  country  and  who  really  has  the  tremendously  grand 
opportunity  to  advocate  for  the  people.  So  this  is  a  particularly  im- 
portant hearing.  I  mean,  it  is  a  foregone  conclusion  that  I  am  going 
to  support  you.  I  have  basically  said  that,  and  I  said  that  to  you 
in  our  office. 

I  just  think  you  are  a  terrific  human  being,  and  even  though  we 
may  differ  on  various  issues,  I  don't  know  any  two  people  that  don't 
differ  on  some  things.  I  am  probably  wrong  anyway.  [Laughter.] 

At  least  I  have  millions  of  people  who  seem  to  think  so  from  time 
to  time.  Every  once  in  a  while,  though,  I  am  right.  I  just  want  you 
to  know  that,  and  you  are  going  to  have  to  not  guess  when  I  am 
right. 

Mr.  Days.  I  am  under  oath,  Senator.  [Laughter.] 

Senator  HATCH.  On  September  20,  1987,  in  a  speech  again  on  the 
Bicentennial  of  the  U.S.  Constitution  in  Stanford,  CT,  you  said  that 
you  disagreed  with  the  Supreme  Court's  decision  in  McCleskey  v. 
Kemp,  and  it  was  a  1987  decision,  a  very  important  decision.  In 
that  decision,  the  Supreme  Court  held  that  racial  disparities  in 
sentencing  statistics  could  not,  absent  any  evidence  of  discrimina- 
tory intent  in  a  particular  case,  preclude  imposition  of  the  death 
penalty. 

Now,  you  have  honestly  said  that  you  are  against  death  penalty. 
A  lot  of  good  people  are  for  it  and  against  it.  It  is  a  raging  con- 
troversy  

Mr.  Days.  Yes. 

Senator  HATCH  [continuing].  And  will  always  be  in  this  country. 
So  my  question  is,  and  maybe  it  is  repetitive,  but  do  you  still  dis- 
agree with  McCleskey  v.  Kemp,  with  that  decision? 

Mr.  Days.  I  do 

Senator  Hatch.  And  if  so — let  me  just  add  a  little  bit  more. 

Mr.  Days.  Yes,  yes. 

Senator  HATCH.  If  so,  will  you  seek  to  overturn  it? 

Mr.  Days.  I  do  disagree  with  it.  I  have  no  present  intention,  for 
reasons  that  I  described  earlier,  to 

Senator  Hatch.  Stare  decision. 

Mr.  Days.  Exactly  right.  But,  Senator,  if  I  might,  I  want  to  put 
that  speech  in  context  because  what  I  was  trying  to  accomplish  in 
that  speech  was  to  say  to  the  audience  that  there  is  more  to  democ- 
racy than  the  Supreme  Court.  There  is  more  to  living  in  America 
than  simply  figuring  out  what  the  Supreme  Court  has  decided  and 
going  home. 

I  think  that  it  is  open  to  the  people  where  the  Supreme  Court 
has  said,  for  example,  in  McCleskey  that  this  type  of  statistic  is  not 
evidence  of  a  constitutional  violation  for  in  that  case  the  people  of 
Georgia  to  decide,  well,  even  though  it  is  not  a  constitutional  viola- 
tion, we  are  going  to  look  into  this  issue  and  make  certain  that  we 
are  not  discriminating  against  racial  minorities  in  the  imposition 
of  the  death  penalty.  That  is  what  I  was  trying  to  get  at. 

Senator  Hatch.  Sure. 

Mr.  Days.  What  the  Supreme  Court  decisions  often  do  is  estab- 
lish a  floor  and  not  a  ceiling  for  democracy. 

Senator  Hatch.  Sure;  in  your  winter  1992  article  in  Law  and 
Contemporary  Problems  entitled  "Dimensions  of  Equality" — and  I 
will  make  this  series  of  questions  my  last  questions  for  now 
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Mr.  Days.  That  is  quite  all  right.  I  did  write  these  things.  Sen- 
ator. 

Senator  Hatch.  No,  no.  That  is  fine,  and  you  are  a  good  writer. 
You  suggested  there,  though,  that  Washington  v.  Davis  was 
wrongly  decided,  and  that  landmark  decision  held,  of  course,  that 
in  order  to  trigger  the  strict  scrutiny  standard  of  review  under  the 
equal  protection  clause,  a  plaintiff  must  establish  that  a  govern- 
ment practice  or  policy  with  a  disparate  impact  upon  minorities 
was  instituted  with  a  discriminatory  intent.  Only  if  such  intent  is 
shown  must  the  Government  have  a  compelling  interest  to  justify 
its  policy,  which  was  a  very  difficult  standard  to  meet.  In  the  ab- 
sence of  any  showing  of  discriminatory  intent,  under  Washington  v. 
Davis  a  challenged  practice  is  subject  to  the  rational  basis  standard 
of  review. 

I  take  it  from  your  article  that  you  believe  in  a  form  of — if  I  could 
quote  it,  it  would  be  "heightened  scrutiny,"  going  beyond  the  ra- 
tional basis  standard  for  governmental  action  having  a  disparate 
impact  on  minorities  even  though  no  discriminatory  intent  is  found. 
Is  that  true? 

Mr.  Days.  That  is  what  I  said  in  the  article,  yes,  Senator. 

Senator  Hatch.  I  understand  from  your  article  that  you  do  not 
suggest  that  the  Government  will  always  lose,  but  still  this  is  not 
only  quite  a  departure  from  current  law,  but  a  very  far-reaching 
one,  at  least  in  my  view,  and  I  think  you  would  have  to  admit  it 
is,  too. 

Mr.  Days.  Yes;  you  and  I  have  discussed  this  issue,  I  think,  on 
many  occasions. 

Senator  Hatch.  That  is  right.  In  essence,  if  implemented,  it 
would  be  a  giant  step  toward  the  allocation  of  public  services  by 
quotas.  Prof.  John  Hart  Ely,  for  instance,  no  conservative,  put  it 
this  way  in  his  book  Democracy  and  Distrust: 

To  require  in  the  absence  of  proof  of  intentional  discrimination  that  governmental 
action  be  more  nearly  equalized  would  be  to  take  a  step  the  Court  has  consistently 
refused,  one  of  forcing  Government  officials  to  determine  and  take  into  account  the 
races,  and  so  forth,  of  everyone  who  will  be  affected  by  a  proposed  action  and  juggle 
it  so  that  the  numbers  come  out  about  even. 

Now,  again,  if  you  are  confirmed,  and  I  believe  you  will  be,  do 
you  intend  to  ask  the  Court  to  reconsider  Washington  v.  Davis  in 
favor  of  the  heightened  scrutiny  approach  that  you  articulated  in 
that  particular  article? 

Mr.  Days.  Senator,  I  will  say  about  that  what  I  have  said  about 
some  of  the  other  cases  that  you  have  mentioned.  That  is  a  very 
well-established  decision.  The  courts  have  operated  within  the  con- 
fines of  that  particular  rule.  I  think  most  lawyers  are  familiar  with 
its  requirements,  and  my  position  would  be,  without  binding  myself 
at  this  point  to  any  future  action,  that  that  is  not  the  type  of  case 
that  if  I  had  it  to  do  all  on  my  own,  which  is  not  the  situation,  as 
Solicitor  General  I  would  not  be  prepared  to  challenge. 

Now,  there  may  be  cases  that  come  up  where  that  issue  is  pre- 
sented in  a  novel  and  compelling  way  where  I  will  decide  that  the 
Supreme  Court  should  have  the  opportunity  to  revisit  the  issue. 
But  as  I  said  earlier,  I  will  do  that  with  great  care  and  with  great 
caution  and  deliberation. 
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Senator  Hatch.  Well,  I  thank  you.  I  have  a  number  of  other 
questions,  but  I  will  defer  them  to  a  little  bit  later.  Thank  you. 

The  Chairman.  Thank  you.  I  will  now  ask  my  questions  which 
I  have  deferred.  Let  me  ask  you — it  seems  to  be  an  appropriate  de- 
parture point  here — you  were  head  of  the  Civil  Rights  Division. 
You  have  had  the  opportunity  to  work  with  a  Solicitor  General, 
Wade  McCree.  Can  you  tell  this  committee,  in  light  of  the  answers 
you  have  given  to  Senator  Hatch,  which  have  been  forthcoming — 
you  used  the  phrase,  I  think,  that  these  decisions  percolate  up; 
they  go  through  the  process.  One  of  the  places,  especially  in  the 
last  two  decisions  the  Senator  asked  you  about,  they  will  percolate 
up  through,  in  part,  is  the  Civil  Rights  Division. 

Mr.  Days.  That  is  correct. 

The  Chairman.  The  person  who  is  going  to  head  the  Civil  Rights 
Division  has  a  view,  based  on  what  has  been  written — and  I  am  not 
totally  familiar  with  it — that  would  suggest  that  there  may  be  a  lot 
of  percolation.  Can  you  tell  this  committee,  not  with  that  individ- 
ual, but  how  your  office  will  view  its  relationship  to  the  head  of  the 
Civil  Rights  Division  in  determining  what  cases  are  appropriate  to 
challenge,  what  cases  move  from  persistence  to  presumption,  or 
presumption  to  persistence? 

Mr.  Days.  The  normal  relationship  is  for  a  litigating  division  or 
an  agency  that  is  concerned  about  a  particular  case  to  bring  that 
to  the  attention  of  the  Solicitor  General  by  writing  a  memorandum 
saying,  if  we  want  to  talk  about  amicus  briefs  for  a  moment,  there 
is  a  case  approaching  the  Supreme  Court  where  we  feel  that  the 
United  States  should  participate.  One  of  the  special  roles  of  the  So- 
licitor General  is  that  he  can  enter  a  case  in  the  Supreme  Court 
without  the  leave  of  the  parties,  and  this  is  a  position  enjoyed  by 
no  other  litigant  before  the  Supreme  Court. 

Once  that  memorandum — let  us  assume  that  it  came  from  the 
Civil  Rights  Division — arrives  on  the  doorstep  of  the  Solicitor  Gen- 
eral, there  is  usually  a  response  prepared  by  a  lawyer  within  the 
Solicitor  General's  office,  often  trying  to  find  the  soft  spots  in  the 
memorandum  coming  from  the  litigating  divisions,  identifying  the 
implications  of  one  position  or  another  before  the  Supreme  Court, 
indicating  where  more  information  might  be  necessary. 

But  I  think  that  one  of  the  most  important  parts  of  that  process 
is  that  the  Solicitor  General  will  often  look  to  other  agencies  within 
Government  to  get  their  views,  so  that  in  a  case  from  the  Civil 
Rights  Division  the  practice  would  be  to  ask  the  Civil  Division 
about  it.  If  it  happened  to  involve  the  prison  system,  the  Bureau 
of  Prisons,  through  the  Criminal  Division,  would  be  involved.  Other 
agencies  would  be  involved,  and  after  that  canvassing  the  Solicitor 
General  would  be  in  a  position  to  determine  whether  the  rec- 
ommendation from  the  Civil  Rights  Division  was  one  that  could  be 
supported  and  could  be  used  as  the  basis  for  appearing  before  the 
Supreme  Court.  So  there  is  a  lot  of  give  and  take  in  that. 

The  Chairman.  Where  does  the  President  fit  into  this  process? 
A  lot  of  this  is  policy. 

Mr.  Days.  Yes. 

The  Chairman.  They  are  very  difficult  policy  decisions,  and  let 
us  take  Milliken  or  McCleskey,  any  of  the  cases  that  were  men- 
tioned by  the  Senator. 
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Mr.  Days.  Yes. 

The  Chairman.  They  involve  school  desegregation,  they  involve 
the  death  penalty,  they  involve  the  most  controversial  issues.  They 
may  involve  privacy.  There  may  be  cases  relating  to  choice.  They 
involve  those  issues  which  are  the  most  fundamentally  debated  is- 
sues relating  to  social  policy.  The  takings  clause — I  mean,  there  is 
an  entirely  new  jurisprudence  that  has  grown  up  in  academic  cir- 
cles, if  not  thus  far  in  case  law,  on  how  to  reread  or  define  with 
greater  precision  the  takings  clause  of  the  fifth  amendment.  But 
because  of  that,  there  are  significant  policy  judgments  that  Presi- 
dents of  the  United  States  have  firm  views  on. 

You  are  the  people's  lawyer;  you  are  the  Court's  confidante,  if 
you  will,  and  you  are  the  President's  appointee. 

Mr.  Days.  Correct. 

The  Chairman.  How  do  you  mesh  that?  Let  me  take  a  specific 
case.  I  will  pick  something  where  I  don't  know  the  views  of  the 
nominee  for  the  Civil  Rights  Division.  Let  us  say  on  the  issue  of 
the  death  penalty  and  on  the  issue  of  whether  statistical  analysis, 
absent  intent,  can  be  looked  at  by  the  Court — and  let  us  assume 
the  recommendation  comes  to  you  that  there  is  a  case  coming  up 
that  is  appropriate  legally,  and  it  would  be  legally  appropriate,  to 
challenge  the  prevailing  case  law  on  that  issue  relating  to  the 
death  penalty. 

Mr.  Days.  Yes. 

The  Chairman.  It  was  consistent  with  your  view  as  a  professor, 
your  view  as  a  private  citizen,  your  view  as  a  former  head  of  the 
Civil  Rights  Division,  but  inconsistent  with  the  President's  view, 
the  President  having  very  starkly  set  out  his  view  on  the  death 
penalty.  I  don't  know  his  view  on  that  particular  case,  but  let  us 
assume  it  was  very  different. 

How  do  you  as  a  Solicitor  General  reconcile  these  four  factors: 
one,  your  view  as  you  laid  it  out  on  stare  decisis,  which  essentially 
is  if  it  mirrors  the  Casey  language — it  basically  says  if  it  has  been 
around  a  while  and  it  has  been  relied  upon  and  lower  courts  have 
relied  upon  it  and  the  public  has  come  to  assume  it  is  there,  then 
that  is  something  we  tend  not  to  tamper  with  unless  there  is  some 
extraordinary  rationale  for  doing  so. 

Mr.  Days.  Correct. 

The  Chairman.  So  you  have  that  factor.  The  second  factor  you 
have  is  you  have  a  director  of  a  division  within  the  Justice  Depart- 
ment who  says,  no,  notwithstanding  that,  we  should  challenge  it. 
You  have  previously-held  views  that  philosophically  put  you  in  the 
camp  of  saying,  yes,  that  was  wrongly  decided  when  decided  2,  5, 
7,  10,  12,  15  years  ago.  And  you  have  a  President  who  says,  hey, 
wait  a  minute,  I  like  the  decision  just  the  way  it  is;  I  don't  think 
we  should  tamper  with  it;  my  administration  should  not  be  in  the 
role  of  suggesting  that  that  be  overturned. 

Go  through  with  me  what  you  have  to  go  through  as  a  Solicitor 
General  in  how  you  resolve  what  I  think  is  a  predictable  dilemma 
every  Solicitor  General  has  found  himself  in  at  some  point — not 
every  one,  but  it  is  not  an  unusual  circumstance.  But  in  a  few 
areas  where  the  law  is  very  much  either  evolving  fifth  amendment 
jurisprudence  on  the  takings  clause  or  settled  but  incredibly  con- 
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troversial  on  choice  and/or  the  death  penalty,  how  do  you  deal  with 
that? 

Mr.  Days.  Under  most  circumstances,  even  in  the 

The  Chairman.  And  I  am  not  asking  for  a  specific  ruling  on  a 
specific  case. 

Mr.  Days.  No;  I  understand  that.  Even  in  the  areas  that  you  de- 
scribed, in  most  instances  if  the  system  works  properly  the  policy 
concerns  of  the  President  and  the  administration  will  be  reflected 
in  the  recommendations  that  come  to  the  Solicitor  General  from  the 
various  agencies.  And  to  the  extent  that  those  agencies  have  not 
canvassed  properly  what  the  President's  view  may  be  or  the  admin- 
istration's view,  then  often  the  Solicitor  General  will  say,  are  you 
certain  that  this  is  consistent  with  the  position,  and  make  certain 
that  if  it  is  a  policy  matter  as  opposed  to  legal  matter  that  that  be 
sorted  out. 

Now,  if  we  come  to  the  question  of  what  I  believe  in  terms  of  my 
legal  judgment  as  opposed  to  what  the  President  may  believe  is  the 
correct  legal  result,  my  job  is  to  try  to  explain  to  the  President  and 
the  administration — and  I  will  talk  about  process  in  a  moment — 
why  I  have  reached  the  conclusion  that  I  have  reached.  But  as  a 
constitutional  matter,  the  President  appears  in  the  document.  I 
don't.  Therefore,  I  think  that 

The  Chairman.  I  want  to  make  it  clear  now 

Mr.  Days.  Yes. 

The  Chairman.  And  you  are  responding  precisely  to  my  question. 

Mr.  Days.  Yes. 

The  Chairman.  But  I  want  to  make  it  clear  for  the  record  what 
we  are  both  saying  here.  We  are  talking  about  those  circumstances 
where  there  is  not  a  clear  view  among  constitutional  scholars  as  to 
precisely  what  the  right  answer  is.  Segregated  schools,  per  se,  are 
wrong.  You  are  not  going  to  find  constitutional  scholars  going 
back — well,  we  found  a  few,  but  we  are  not  going  to  find  many  who 
suggest  that  Brown  should  be  overturned.  What  we  are  talking 
about  here  are  those  cases  where  everyone  acknowledges  it  is  a 
close  call,  and  ultimately  the  decision  is  ironically  a  policy  decision. 

Mr.  Days.  Yes. 

The  Chairman.  I  just  want  to  make  sure,  for  the  record,  we  un- 
derstand. 

Mr.  Days.  I  think  as  a  constitutional  matter,  where  the  Presi- 
dent decides  that  he  wants  a  position  taken  before  the  Supreme 
Court,  the  Solicitor  General  should  follow  that  directive.  If  the  So- 
licitor General  disagrees  with  that  particular  result,  I  suppose  one 
alternative  is  to  resign,  but  I  think  that  most  Solicitors  General 
have  understood  that  relationship  and  have  felt  that  where  they 
could  go  before  the  Court  and  make  a  respectable  argument  to  the 
Court 

The  Chairman.  That  is  the  point  I  want  to  get  to. 

Mr.  Days  [continuing].  They  should  do  that.  Now,  insofar  as 
process  is  concerned,  it  has  not  been  the  tradition,  as  I  understand 
it,  for  Presidents  to  pick  up  the  telephone  and  call  the  Solicitor 
General.  I  am  very  comfortable  with  an  approach  that  was  arrived 
at  during  the  Carter  administration.  There  was  a  memorandum 
prepared  by  the  Office  of  Legal  Counsel  to  the  Attorney  General  on 
the  relationship  between  the  Solicitor  General  and  the  Attorney 
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General,  and  basically  it  described  the  need  for  independence  both 
in  order  to  increase  the  likelihood  that  legal  opinions  would  be  ar- 
rived at  free  of  unrelated  policy  considerations,  and  secondly  to 
make  certain  that  the  reputation  of  the  Solicitor  General  for  fair 
dealing  and  candor  before  the  Court  was  not  in  some  way  com- 
promised. 

What  the  memorandum  suggests  is  that  the  Solicitor  General  be 
in  most  instances  relied  upon  to  make  the  distinction  between  pol- 
icy and  law,  and  to  identify  those  situations  where  there  is  no  clear 
answer,  in  his  legal  judgment.  Under  those  circumstances,  as  the 
memorandum  sets  out,  the  Solicitor  General  should  call  the  Attor- 
ney General  and  say,  I  need  some  policy  guidance  on  this,  we  are 
in  equipoise. 

I  remember  a  case  during  the  Carter  administration  that  had  to 
do  with  whether  supersonic  transports  could  land  in  New  York  air- 
ports, and  Attorney  General  Bell  said,  I  can  argue  it  either  way 
you  want,  just  tell  me  what  the  policy  is;  there  are  respectable  ar- 
guments on  both  sides.  But  I  think  the  memorandum  suggests  an 
approach  that  protects  the  substance  of  that  independence,  and 
also  the  appearance  of  that  independence  that  is  very  important  to 
the  success  of  not  only  the  Solicitor  General,  but  of  the  administra- 
tion before  the  Court. 

I  think  most  Presidents  have  recognized  that,  in  the  long  term, 
leaving  the  Solicitor  General  free  to  make  judgments  will  work  out 
to  the  benefit  of  the  administration,  not  to  the  detriment.  I  have 
discussed  this  memorandum  with  Attorney  General  Reno 

The  Chairman.  That  was  my  next  question. 

Mr.  Days  [continuing].  And  she  is  perfectly  comfortable  with  the 
approach  that  it  suggests,  and  I  assume  that  that  is  one  that  we 
will  follow  in  this  administration. 

The  Chairman.  Well,  I  am  delighted  to  hear  you  say  that  be- 
cause we  both  have  been  around  long  enough,  as  everyone  on  this 
committee  has,  to  know  that  the  views  of  Presidents,  Democrat  and 
Republican,  are  not  necessarily  reflected  by  their  third-  and  fourth- 
tier  appointees.  Theoretically,  that  is  how  it  works,  but  we  know 
how  the  appointments  occur. 

Mr.  Days.  Yes. 

The  Chairman.  The  President  usually  does  not — this  President, 
the  last  President,  the  six  I  have  served  under,  do  not  necessarily 
go  down  all  the  way  through,  although  important  positions — the 
President,  I  know,  personally  made  a  judgment  about  whether  or 
not  you  should  be  the  Solicitor  General.  It  is  a  significant  post.  I 
don't  know  whether  the  President  personally  is  going  to  make  a  de- 
cision about  the  head  of  the  Criminal  Division  or  the  head  of  the 
Civil  Division  or  the  head  of  the  Civil  Rights  Division.  He  may  very 
well.  It  would  not  be  inappropriate  for  him  not  to,  and  it  would  not 
be  inappropriate  for  the  President,  while  trying  to  run  an  adminis- 
tration, not  to  be  fully  cognizant  of  all  the  views  of  each  of  the  peo- 
ple running  those  departments. 

Although  my  time  is  not  up,  I  will  yield,  since  I  get  to  stay  and 
turn  the  lights  off.  It  is  one  of  the  nice  responsibilities  of  this  job. 
I  will  yield  now  to  my  colleague  and  not  use  all  my  time,  but  let 
me  ask  unanimous  consent  that  the  memorandum  I  believe  you  are 
referring,  the  memorandum  opinion  for  the  Attorney  General,  "Role 
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of  the  Solicitor  General,"  dated  September  29,  1977,  be  entered  in 
the  record.  That  is  what  we  are  talking  about,  right? 

Mr.  Days.  That  is  correct.  Perhaps  we  can  provide  you  with  an 
official  version  of  that.  That  is  a  version  that  I  was  using  for  my 
own  purposes. 

The  Chairman.  Well,  why  don't  we  do  that.  I  will  ask  unanimous 
consent  that  the  official  version  be  put  in,  again  not  binding  you 
with  precision  to  what  it  says,  but  it  gives  us  and  will  give  every- 
one on  the  committee,  as  well  as  the  Senators  who  review  the 
record,  some  sense  of  how  you  would  approach  what  we  all  ac- 
knowledge is  an  incredibly  difficult  dilemma  for  a  Solicitor  General. 

[Editor's  note:  The  memorandum  referred  to  above  was  not 
available  at  press  time.] 

Mr.  Days.  I  also  know,  Senator,  if  I  may  add  this,  that  the  Presi- 
dent, as  a  lawyer  and  has  someone  who  has  followed  these  issues, 
understands  the  importance  of  the  independence  of  the  Solicitor 
General,  and  I  am  confident  that  when  he  appointed  me  he  under- 
stood that  to  be  the  arrangement. 

The  Chairman.  I  am  confident  of  that  as  well,  I  really  am.  The 
dilemma  comes  only,  as  far  as  I  am  concerned,  in  what  you  source 
and  what  weight  you  give  to  the  sources  in  making  your  decision 
to  exercise  your  independent  judgment. 

Mr.  Days.  Precisely  right. 

The  Chairman.  And  you  have  answered  that  to  my  satisfaction 
and  I  think  it  is  important  for  it  to  be  in  the  record. 

Mr.  Days.  Thank  you. 

The  Chairman.  I  yield  to  Senator  Thurmond. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Professor  Days, 
we  are  glad  to  have  you  here  and  we  wish  you  well  in  your  new 
task. 

Mr.  Days.  Thank  you,  Senator. 

Senator  Thurmond.  If  confirmed  as  Solicitor  General,  how  will 
you  resolve  conflicts  between  your  own  sense  of  justice  and  the  po- 
sition you  will  advocate  on  behalf  of  the  Government?  Specifically, 
if  directed,  will  you  argue  the  constitutionality  of  an  issue  even 
though  you  may  believe  it  indefensible  under  the  Constitution? 

Mr.  Days.  Senator,  let  me  say  that  this  is  not  the  first  time  that 
I  have  confrojited  the  problem  that  you  have  outlined  in  your  ques- 
tion. Before  I  became  the  head  of  the  Civil  Rights  Division,  I  was 
a  lawyer  in  private  practice  employed  by  a  civil  rights  organization 
and  I  represented  clients  and  I  took  positions  that  I  thought  were 
in  the  best  interests  of  my  clients. 

When  I  came  to  the  Justice  Department  and  became  the  Assist- 
ant Attorney  General  for  Civil  Rights,  I  realized  that  I  was  putting 
on  a  new  hat  and  I  think  I  was  able  successfully  to  distinguish  be- 
tween positions  I  would  have  taken  had  I  been  back  at  the  Legal 
Defense  Fund  from  the  positions  that  I  was  required  to  take  as  a 
lawyer  for  the  United  States,  for  all  the  people  of  the  United 
States,  and  I  will  carry  out  my  responsibilities  with  the  same  senti- 
ments in  mind,  with  the  same  standards. 

But  your  question  suggested  that  I  would  be  faced  with  a  situa- 
tion where  I  would  have  to  get  up  before  the  Supreme  Court  and 
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make  a  legal  argument  that  I  felt  was  indefensible.  I  hope  that  I 
don't  have  to  confront  that.  I  think  that  there  are  very  few  issues 
that  are  so  starkly  put,  but  I  think  that  as  an  officer  of  the  Court 
and  as  the  Solicitor  General,  I  would  have  to  decline  to  take  an  in- 
defensible position  before  the  Supreme  Court,  and  I  think  that  this 
is  something  that  has  happened  in  other  administrations  and  Solic- 
itor Generals  have  resorted  to  one  technique  that  I  think  is  avail- 
able to  lawyers 

Senator  THURMOND.  You  could  recuse  yourself,  if  necessary? 

Mr.  Days.  That  is  precisely  the  case.  I  mentioned  Simon  Sobeloff 
who  took  that  position  in  a  case  that  he  was  involved  in  and  I 
think  was  recognized  for  his  independence  in  that  regard. 

Senator  Thurmond.  Professor  Days,  there  has  been  much  discus- 
sion and  debate  concerning  President  Clinton's  proposal  to  raise 
taxes  on  the  American  people.  It  is  appropriate  for  there  to  be  spir- 
ited discourse  on  the  issue  of  taxes  because,  as  elected  officials,  we 
are  directly  accountable  to  the  American  people. 

For  over  200  years,  consent  to  taxation  has  come  through  the 
ballot  box.  A  resolution  adopted  by  the  Stamp  Act  Congress  in  1765 
protesting  excise  duties  imposed  by  Great  Britain  on  the  colonists 
stated,  "It  is  inseparably  essential  to  the  freedom  of  a  people  that 
no  taxes  be  imposed  on  them  but  with  their  own  consent  given  per- 
sonally by  their  representatives." 

Yet,  this  fundamental  principle  was  turned  on  its  head  in  the 
Missouri  v.  Jenkins  decision,  which  I  presume  you  are  familiar 
with 

Mr.  Days.  Yes,  I  am.  Senator. 

Senator  THURMOND  [continuing].  Handed  down  by  the  Supreme 
Court  in  1990.  Essentially,  the  Jenkins  decision  grants  power  to 
the  Federal  courts  to  order  new  taxes  or  tax  increases  to  carry  out 
a  judicial  remedy.  It  is  my  firm  belief  that  the  American  people 
lack  adequate  protection  when  they  are  subject  to  taxation  by 
unelected  life-tenured  Federal  judges.  As  James  Madison  stated  in 
Federalist  No.  48,  the  legislative  branch  alone  has  access  to  the 
pockets  of  the  people. 

I  introduced  legislation  to  alter  this  decision  to  preclude  the 
lower  Federal  courts  from  issuing  any  order  or  decrees  requiring 
the  imposition  of  any  new  tax  or  to  increase  any  existing  tax  or  tax 
rates.  I  firmly  believe  that  the  Constitution  explicitly  reserves  the 
power  to  tax  as  a  legislative  function  where  representatives  are  ac- 
countable for  unnecessary  taxes.  This  matter  has  never  been  acted 
on  by  the  Congress  yet,  but  I  hope  it  will  be. 

My  question  to  you  is  two-fold.  First,  do  you  believe  there  is 
sound  constitutional  authority  for  the  Ajnerican  people  to  be  ex- 
posed to  taxation  unless  it  is  imposed  by  proper  legislative  author- 
ity? And,  second,  as  Solicitor  General,  if  given  the  opportunity,  will 
you  request  the  Supreme  Court  to  carefully  consider  the  matter  of 
judicial  taxation  and  affirm  the  proposition  that  a  legislative  body 
is  the  appropriate  institution  of  Government  to  levy  taxes? 

Mr.  Days.  Senator,  I  am  familiar  with  Missouri  v.  Jenkins.  I,  of 
course,  share  your  sentiment  about  the  importance  of  having  the 
people  determine  how  and  when  they  are  going  to  be  taxed,  but  I 
also  want  to  make  clear  that  we  have  something  called  the  14th 
amendment  and  we  give  to  our  judiciary  the  responsibility  for  hear- 
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ing  cases  that  arise  under  that  provision  of  the  Constitution  and 
devising  adequate  remedies  where  a  violation  has  been  estabUshed. 

I  think  that  in  the  Missouri  v.  Jenkins  case,  what  the  lower 
courts  determined  was  that  there  had  been  a  constitutional  viola- 
tion and  the  question  became  one  of  what  should  be  the  appro- 
priate remedy.  Now,  taxes  were  imposed  by  the  court  through  the 
defendants  in  that  case,  who  had  been  found  in  a  court  of  law  to 
have  violated  the  Constitution.  But  I  think  that  the  Supreme  Court 
basically  got  it  right  that  to  the  extent  that  Federal  courts  can 
avoid  arriving  at  the  point  where  legislative  officials  or  elected  offi- 
cials have  to  be  directed  to  raise  taxes  in  order  to  remedy  a  viola- 
tion, they  ought  to  explore  a  number  of  remedies  short  of  that 
point.  In  other  words,  that  would  be  regarded  as  an  extreme  rem- 
edy in  most  instances,  and  I  think  the  balance  was  struck  properly 
by  the  Supreme  Court  in  looking  at  that  issue  that,  as  a  matter 
of  course.  Federal  courts  should  not  look  to  the  taxing  power  every 
time  they  find  that  there  has  been  a  violation.  But  there  are  some 
situations  where  recourse  to  the  fisc  may  be  necessary  to  ensure 
that  people  who  have  had  their  rights  violated,  rights  protected  by 
the  Constitution,  that  the  remedies  are  adequate  to  correct  that 
violation. 

Senator  Thurmond.  I  presume  that  you  would  generally  agree 
that  taxes  should  not  be  imposed  or  increased  unless  it  is  done  by 
a  proper  legislative  body. 

Mr.  Days.  That  is  correct,  Senator. 

Senator  THURMOND.  Professor  Days,  in  U.S.  v.  Leon  the  Supreme 
Court  established  a  good-faith  exception  to  the  exclusionary  rule. 
There  was  an  effort  in  the  Congress  to  codify  this  ruling  and  also 
to  extend  this  exception  to  warrantless  searches.  I  don't  believe  this 
has  ever  been  acted  upon  yet.  Please  discuss  the  exclusionary  rule 
generally  and  whether  you  support  extending  the  good-faith  excep- 
tion to  warrantless  searches. 

Mr.  Days.  Senator,  the  exclusionary  rule  has  been  utilized  by  the 
courts  to,  I  think,  in  large  part  ensure  that  people  who  are  charged 
with  offenses  are  not  convicted  based  upon  practices  that  violate 
our  basic  rules  of  decency  and  fair  play  and  respect  for  constitu- 
tional principles.  It  is  a  concern  with  a  true-seeking  process,  but 
I  think  it  is  also  a  concern  with  ensuring  that  our  judicial  system 
not  only  does  justice,  in  fact,  but  continues  to  enjoy  an  appearance 
of  fairness  in  the  process. 

Now,  there  have  been  over  the  years,  as  you  well  know.  Senator, 
changes  in  the  way  that  the  Supreme  Court  has  viewed  the  exclu- 
sionary rule  and  the  Leon  case  is  one  where  I  think  that  the  Court 
was  concerned  about  situations  where  officers  acting  in  good  faith 
went  to  a  court  and  got  search  warrants,  only  to  find  out  after  the 
entire  process  had  been  completed  that  there  was  not  an  adequate 
basis  for  the  warrant;  there  was  not  probable  cause. 

I  certainly  understand  why  the  Court  felt  that  that  was  nec- 
essary in  order  to  achieve  effective  law  enforcement.  I  join  the  At- 
torney General  and  the  President  in  my  commitment  to  the  idea 
that  law  enforcement  ought  to  be  effective  and  that  criminals  who 
menace  our  lives  on  a  day-to-day  basis  ought  to  be  dealt  with  very 
effectively. 


234 

But  I  am  concerned  at  this  point — and  I  don't  have  a  position 
personally  and  I  certainly  can't  tell  you  what  my  official  position 
would  be  if  you  see  fit  to  confirm  me,  but  I  am  very  concerned 
about  an  exception  that  would  be  given  for  warrantless  searches 
where  there  is  not  a  judicial  officer  involved.  Whether  my  view  will 
change  through  education  within  the  Government  remains  to  be 
seen,  but  that  is  my  personal  position. 

Senator  THURMOND.  You  understand  that  two  circuit  courts  of 
appeal  have  already  approved  this?  Are  you  familiar  with  that? 

Mr.  Days.  I  must  say  I  am  not  familiar  with  the  developments 
at  the  court  of  appeals  level. 

Senator  Thurmond.  You  might  want  to  look  into  this  carefully 
because  it  is  a  very  important  issue. 

Mr.  Days.  Well,  I  expect  that  it  will  be  coming  to  my  desk.  Sen- 
ator. 

Senator  Thurmond.  Professor  Days,  in  your  speech  during  the 
bicentennial  of  the  U.S.  Constitution  entitled  "Living  Without  the 
Constitution,"  you  summarized  the  Supreme  Court's  decision  in 
McCleskey  v.  Kemp  as  holding  that  racial  disparities  were  constitu- 
tional, absent  discriminatory  intent,  and  then  you  expressed  your 
disagreement  with  that  conclusion.  Would  you  discuss  your  views 
as  to  whether  unconstitutional  activity  is  demonstrated  merely  by 
a  rate  of  conviction  or  death  penalties  imposed  on  members  of  a 
group  which  is  larger  than  the  proportion  of  that  group  in  the  gen- 
eral population? 

Mr.  Days.  Senator,  I  am  familiar  with  McCleskey  v.  Kemp,  and 
actually  it  came  up  in  some  earlier  exchanges  that  I  had  with  other 
members  of  the  committee.  My  concern  about  the  McCleskey  v. 
Kemp  decision  was  the  extent  to  which  the  Court  recognized  that 
serious  issues  were  raised  by  the  statistics  having  to  do  with  the 
imposition  of  capital  punishment,  but  did  not  conclude  that  they 
rose  to  the  level  of  establishing  a  case  where  intent  has  to  be 
shown. 

I  think  that  the  law  is  well  established  that  in  order  to  prove  a 
constitutional  violation  of  the  14th  amendment,  one  has  to  show 
discriminatory  intent.  So  I  am  not  so  upset  about  the  application 
of  that  particular  standard,  but  I  think  reasonable  people  can  dis- 
agree with  respect  to  the  facts  of  the  McCleskey  case,  and  that  is 
really  what  I  was  getting  at.  To  what  extent  do  the  statistics  have 
to  exist  before  one  can  conclude  that  there  has  been  a  violation? 

Certainly,  the  Supreme  Court  in  some  other  cases  has  shown 
that  statistics  can  achieve  the  level  of  being  a  violation  of  the  Con- 
stitution. But  my  view  is,  no,  there  is  not  an  automatic  violation 
of  the  14th  amendment  where  one  shows  disproportionate  impact 
or  disparate  impact. 

Senator  THURMOND.  I  presume  you  generally  agree  that  a  capital 
case  should  be  tried  on  the  facts  and  not  on  statistics. 

Mr.  Days.  I  agree  with  that,  but  I  also  think  that  where  it  is  evi- 
dent in  a  system  that  there  has  been  systematic  discrimination 
that  the  Court  has  in  the  past,  and  I  hope  will  in  the  future,  iden- 
tify that  as  a  violation  of  the  Constitution.  We  have  had  a  number 
of  cases  developed  over  the  years  having  to  do  with  discrimination 
in  the  convening  of  a  jury,  and  I  think  the  Court  has  said  that 
there  are  some  circumstances  where  the  statistics  rise  to  the  level 
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where  they  cannot  be  ignored;  that  they  show  that  something  is 
wrong  in  the  way  that  that  system  operates.  And  those  particular 
problems  have  to  be  addressed  in  some  cases  in  specific  prosecu- 
tions. They  cannot  be  dealt  with  in  a  generalized  way. 

Senator  Thurmond.  The  facts  of  each  case,  though,  would  have 
to  determine  the  trial,  wouldn't  it? 

Mr.  Days.  Yes,  absolutely. 

Senator  Thurmond.  Thank  you  very  much. 

Mr.  Days.  Yes. 

Senator  Thurmond.  I  believe  my  time  is  up,  and  thank  you  very 
much. 

Mr.  Days.  Thank  you,  Senator. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Let  me  suggest  how  I  would  like  to  proceed  the 
remainder  of  the  day.  I  will  now  shortly  yield  to  the  Senator  from 
California,  whom  I  will  ask,  and  she  has  graciously  consented,  to 
Chair  this  proceeding  until  roughly  12:30,  which  means  that  the 
Senator  from  California  and  the  Senator  from  Wyoming  and  pos- 
sibly the  Senator  from  Iowa,  who  has  indicated  he  will  try  to  come 
back,  will  have  questions. 

I  don't  think  there  are  many  more  questioners,  professor,  but  I 
know  that  the  distinguished  Senator  from  Utah  has  some  more 
questions,  and  maybe  others.  So  we  will,  at  12:30,  recess  until  2. 
I  don't  expect  this  to  go  very  long.  You  have  been  very  forthcoming 
in  your  answers  and  I  expect  we  will  be  able  to  finish  early  after- 
noon, but  we  will  recess  from  12:30,  or  whenever  the  Chair  con- 
cludes it  is  appropriate  to  recess,  until  2. 

I  am  going  to  absent  myself  because  Foreign  Minister  Kozyrev  is 
here  and  I  promised  I  would  meet  with  him  on  Bosnia  and  a  few 
other  little  things  during  this  period.  So  I  will  be  gone  for  the  re- 
mainder of  your  stay  this  morning,  but  be  back  at  2  to  reconvene 
the  hearing.  With  that,  why  don't  I  invite  the  Senator  from  Califor- 
nia if  she  wishes  to  assume  the  Chair  either  here  or  from  wherever 
she  sits,  whichever  is  most  comfortable.  It  is  her  turn  to  question 
and  then  we  will  go  to  the  Senator  from  Wyoming. 

OPENING  STATEMENT  OF  SENATOR  FEINSTEIN 

Senator  Feinstein  [presiding].  Thank  you  very  much,  Mr.  Chair- 
man. Good  morning,  Mr.  Days. 

Mr.  Days.  Hello,  Senator. 

Senator  Feinstein.  I  am  very  happy  to  be  here  and  have  an  op- 
portunity to  vote  for  you.  I  think  your  qualifications  are  excellent 
and  I  really  look  forward  to  watching  you  as  Solicitor  General. 
Having  said  that,  I  also  recognize  that  we  have  some  points  of  dif- 
ference. I  wanted  to  use  this  opportunity  to  make  clear  to  you  what 
I  believe,  at  least,  are  the  feelings  of  the  people  of  my  State,  Cali- 
fornia, and  the  first  of  those,  of  course,  is  the  death  penalty.  You 
discussed  that  with  Senator  Cohen  and  Senator  Thurmond. 

I  am  sure  you  know  that  Californians  have  voted  to  restore  the 
death  penalty  and  that  we  hope  in  this  crime  bill  to  be  able  to  solve 
the  habeas  issue  in  a  tight  way  that  will  allow  justice  to  move  on 
rapidly.  I  am  wondering,  if  you  have  considered  the  habeas  corpus 
issue,  if  you  have  any  thoughts  on  that  matter. 
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Mr.  Days.  Thank  you,  Senator.  I  have  not  considered  the  legisla- 
tion that  is  being  worked  on  in  the  Congress  at  this  point,  but  I 
do  have  a  position  on  habeas  corpus.  The  position  is  that  I  believe 
in  finality;  that  is,  there  should  not  be  multiple  reviews  of  cases  in- 
volving in  some  cases  scores  of  judges  before  the  process  ends.  But 
I  am  also  concerned  about  fairness,  and  I  think  that  if  a  proper  bal- 
ance can  be  achieved  between  those  two  objectives,  I  think  the  Na- 
tion will  be  well  served. 

It  is  my  sense  that  the  law  as  the  Supreme  Court  has  been  look- 
ing at  it  up  to  this  point  really  aims  in  that  direction.  It  is  really 
up  to  the  Congress  to  determine  whether  it  is  worked  out  quite  to 
the  degree  that  you  say  the  American  people  would  like  to  see  it 
work  out. 

I  understand  the  concern  about  multiple  appeals,  but  I  also  am 
concerned  about  some  of  the  horrendous  situations  that  have  been 
brought  to  my  attention  where  there  has  been  inadequate  assist- 
ance of  counsel  or  where  there  have  been  some  other  things  that 
have  occurred  that  I  think  really  bring  shame  on  our  judicial  sys- 
tem, and  we  should  do  everything  we  can  to  avoid  that  particular 
problem. 

I  remember,  for  example,  a  case  where  a  judge  stepped  down 
from  the  bench  and  became  the  prosecution's  chief  witness  against 
a  defendant,  or  where  a  defense  counsel  at  the  end  who  had  been 
appointed  by  the  court  said,  before  you  stands  a  worthless  man,  my 
client;  I  hate  my  client.  And  these  people  were  convicted  in  some 
cases  of  capital  murder,  or  a  situation  where  a  man,  a  black  man, 
was  convicted  of  capital  murder  and  it  was  found  out  later  that  the 
prosecutor  had  kept  from  the  defense  lawyer  the  fact  that  there 
were  three  eyewitnesses  that  said  that  the  assailant  was  white. 

So  I  think  that  we  have  to  be  very  concerned,  as  I  know  you 
agree,  with  not  moving  in  the  direction  of  finality  so  far  that  we 
lose  this  important  consideration  of  fairness.  And  I  think  the  Attor- 
ney General  spoke  during  her  confirmation  hearing  about  that  and 
I  certainly  share  her  views  in  that  respect. 

Senator  Feinstein.  Let  me  just  see  if  your  views  are  similar  in 
that  regard.  I  believe  what  the  Attorney  General  said  was  that 
whether  the  time  provided  by  the  legislation  would  be  6  months, 
12  months,  18  months  was  not  of  substantial  concern  to  her  as  long 
as  there  were  provisions  which  provided  for  competency  of  counsel. 

Mr.  Days.  Yes,  that  is  correct. 

Senator  FEINSTEIN.  So  you  would  share  that  view? 

Mr.  Days.  Well,  as  I  said,  I  don't  know  the  intricacies  of  the  bill, 
but  my  position  on  habeas  is  basically  that. 

Senator  Feinstein.  All  right,  thank  you  very  much.  A  second 
question:  I  believe  that  in  the  fall  term  the  Supreme  Court  will 
hear  a  case  concerning  standards  for  sexual  harassment  claims 
under  existing  Federal  law,  and  as  Solicitor  General  you  would  be 
responsible  for  briefing  and  arguing  that  case.  Without  prejudicing 
the  issue,  could  you  tell  us  what  you  see  at  stake  in  that  case  and 
how  current  law  could  be  affected  by  it? 

Mr.  Days.  It  is  my  understanding  that  the  Government  is  going 
to  file  a  brief  in  that  case,  or  has  filed  a  brief  in  that  case,  so  I 
don't  want  to  get  into  the  details  of  that.  I  haven't  obviously  been 
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in  a  position  to  do  an3^hing  official  as  Solicitor  General,  but  let  me 
talk  about  the  issue  generally  of  sexual  harassment. 

I  think  it  is  one  of  the  most  serious  issues  that  we  have  in  our 
society  today.  I  think  it  is  the  type  of  thing  that  stands  between 
women  and  success  in  the  workplace,  success  in  a  number  of  other 
endeavors  that  they  as  full  citizens  of  this  society  are  entitled  to. 

I  have  watched  the  courts,  the  Federal  courts,  deal  with  the  issue 
of  sexual  harassment  over  the  years  and  it  was  not  a  very  pretty 
picture,  if  I  can  put  it  that  way.  For  the  longest  time.  Federal 
courts  just  didn't  get  it,  if  I  may  use  that  phrase.  They  saw  title 
VII  of  the  Civil  Rights  Act  as  not  including  matters  of  sexual  har- 
assment. 

Slowly,  there  was  a  dawning  on  the  courts  that  this  was  really 
a  problem,  and  then  we  got  to  the  question  of,  well,  is  there  a  dif- 
ference between  the  so-called  quid  pro  quo  sexual  harassment  or 
hostile-environment  sexual  harassment.  I  think  the  Supreme  Court 
had  made  clear  that  they  are  both  violations  of  the  law,  they  are 
both  insults  to  the  dignity  of  women. 

As  a  general  matter,  I  want  to  do  all  I  can  to  ensure  that  sexual 
harassment  is  dealt  with  effectively  by  the  Government.  Obviously, 
as  Solicitor  General,  as  I  mentioned  earlier  perhaps  before  you 
came  in,  I  am  not  the  philosopher  king;  I  am  not  given  the  author- 
ity to  sit  in  my  office  and  decide  in  some  abstract  way  what  I  am 
going  to  do.  But  I  have  a  feeling,  given  the  nature  of  this  adminis- 
tration, that  there  will  be  strong  support  for  measures  to  provide 
greater  protection  for  women  in  this  regard. 

Senator  Feinstein.  Thank  you  very  much.  I  appreciate  that.  Just 
one  final  point.  I  am  absolutely  convinced  that  this  Nation  stands 
on  a  precipice  with  respect  to  crime.  It  is  escalating  daily  in  peo- 
ple's consciousness  and  their  sense  of  fear  and  their  ability  to  sur- 
vive in  many  settings  is  very  much  affected  by  it. 

I  would  hope  that  as  Solicitor  General  you  would  be  just  as  firm 
as  you  possibly  can  to  see  that  the  laws  of  our  Nation  are  enforced 
and  that  we  set  a  kind  of  strong  tone  backed  up  by  cases  to  support 
these  laws.  I  have  just  become  increasingly  concerned  because  all 
across  the  Nation,  violent  crime  in  particular  is  increasing  rather 
dramatically,  and  I  would  certainly  welcome  any  thoughts  that  you 
might  care  to  make  to  this  committee  at  this  time  on  the  subject. 

Mr.  Days.  Senator,  I  think  all  of  us  have  found  ourselves  in  a 
society  where  crime  poses  threats  to  all  of  us,  to  the  people  we  love 
and  to  communities  in  which  we  live,  and  I  think  we  must  do 
something  about  that.  There  has  to  be  a  very  firm  and  predictable 
response  to  crime  in  order  to  deal  with  the  types  of  depredations 
that  occur  on  a  minute-by-minute  basis  in  many  communities  in 
this  country. 

But  I  also  want  to  say  that  crime  is  not  something  that  exists 
in  isolation.  I  think  that  there  are  things  that  can  be  done,  and  in- 
deed the  Attorney  General  talked  about  them  during  her  confirma- 
tion hearing,  that  may  help,  along  with  vigorous  enforcement  of 
criminal  laws,  to  begin  moving  us  in  a  different  direction,  to  try  to 
remove  the  extent  to  which  people  feel  that  they  are  prisoners  in 
their  own  homes  and  cannot  go  out,  particularly  the  elderly,  be- 
cause of  the  degree  of  crime  and  criminal  activity  on  the  streets. 
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So  I  share  with  you  the  concern  about  crime  and  the  need  for 
vigorous  enforcement,  but  I  want  to  also  do  what  I  can  as  Solicitor 
General  to  support  the  Attorney  General's  view  about  other  alter- 
natives, ways  that  we  can  work,  along  with  vigorous  enforcement, 
to  deal  with  the  problem. 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Days. 

Mr.  Days.  Thank  you. 

Senator  Feinstein.  The  distinguished  Senator  Simpson. 

OPENING  STATEMENT  OF  SENATOR  SIMPSON 

Senator  Simpson.  Thank  you.  Madam  Chairwoman.  We  ought  to 
take  over  the  committee.  There  is  no  one  else  here.  Here  is  our 
chance.  We  have  been  waiting.  [Laughter.] 

Well,  it  is  a  great  privilege  to  serve  with  you,  Senator  Feinstein, 
and  I  know,  too,  that  you  have  a  great  interest  in  immigration  is- 
sues  

Senator  FEINSTEIN.  Yes,  that  is  right. 

Senator  Simpson  [continuing].  Not  only  crime  as  a  significant 
part  of  your  interest,  but  what  are  we  going  to  do  with  that  issue, 
and  I  appreciate  your  assistance  in  that  and  enjoy  working  with 
you  since  I  first  met  you  when  you  were  mayor  and  I  was  the 
chairman  of  the  Subcommittee  on  Immigration  and  Refugee  Policy. 
I  remember  that.  That  was  some  10  years  ago,  and  it  is  great  to 
work  with  you. 

Well,  now.  Professor  Days,  how  are  you? 

Mr.  Days.  I  am  fine.  Senator.  It  is  good  to  see  you. 

Senator  Simpson.  It  is  good  to  see  you  because  I  know  you  and 
I  recall  working  with  you  during  the  Carter  administration  when 
I  first  came  here  in  1979,  and  I  remember  some  spirited  conversa- 
tions with  you.  You  remember  those. 

Mr.  Days.  Indeed,  I  do. 

Senator  SiMPSON.  You  have  great  energy  and  spirit,  and  I  admire 
your  passion  in  the  pursuit  of  your  causes,  but  I  think  the  thing 
that  always  attracted  me  to  you  is  that  you  have  an  ability  to  be 
terribly  forceful  and  keep  your  head  and  keep  your  steadiness  and 
keep  your  humor.  I  always  admired  that  greatly.  I  guess  Kipling — 
what  was  it,  keep  your  head  when  all  about  you  are  losing  theirs 
and  blaming  it  on  you?  I  know  that  feeling.  So,  that  is  an  admira- 
tion for  you  as  a  steady,  thoughtful  person. 

You  will  do  a  tremendous  job  here.  Your  predecessors — I  am  just 
looking  at  the  list  of  the  ones  I  have  known.  Kenneth  Starr,  I 
think,  did  an  excellent  job.  Charles  Fried — I  didn't  know  him  that 
well;  Rex  Lee.  And,  of  course,  the  one  I  knew  best  was  Wade 
McCree.  We  almost  had  too  much  fun  together.  We  would  go  down 
to  Milt  Kronheim's  Warehouse  and  have  lunch  and  other  exotic 
things  which  are  beyond  the  pale  here.  But  he  was  a  rich  man  who 
had  been  through  terrible  prejudice  growing  up  in  this  community 
as  a  young  boy,  and  then  came  on  to  do  his  work  without  any  feel- 
ing of  retribution  or  victimization.  He  just  did  his  work  and,  as  you 
know  him,  he  was  a  very  special  man  and  left  us  all  too  soon. 

I  know  you  are  going  to  be  deeply  involved  in  the  issues  of  immi- 
gration. That  is  going  to  come  to  the  fore,  the  issues  of  things  that 
you  have  been  deeply  interested  in,  and  let  me  ask  you  about  that 
because  you  have  already  said  that  you  could  sequester  yourself 
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from  previous  views  and  I  believe  that,  I  do,  knowing  you  as  I  have 
come  to  know  you. 

But  I  want  to  ask  about  a  group.  There  is  a  group  called  Ameri- 
cas Watch  and  they  recently  released  a  report  entitled  "Frontier  In- 
justice" which  is  said  to  document  hundreds  of  brutality  complaints 
against  the  U.S.  Border  Patrol  agents.  Now,  in  my  long  work  here 
I  have  found  that  that  has  always  been  the  case;  there  have  been 
complaints  of  that. 

There  was  an  attempt  which  I  thwarted  to  allow  local  law  en- 
forcement officials  to  enforce  Federal  immigration  laws.  I  said,  no, 
I  am  not  going  to  have  any  part  of  that.  Certainly,  there  are  abuses 
in  every  agency  of  government  in  every  situation,  but  it  seemed  to 
me  that  most  of  these  complaints  came  from  groups  that  didn't 
want  really  any  immigration  reform  anyway,  those  who  always 
said,  well,  why  don't  you  just  enforce  existing  law  and  have  more 
enforcement.  Then  you  say,  well,  we  are  going  to  have  more  en- 
forcement, but  we  are  going  to  enforce  this  law.  Well,  no,  that  is 
not  what  we  wanted.  Then  I  say,  why  don't  you  just  say  you  don't 
want  anything;  that  will  ease  everything  up  and  save  us  so  much 
pain. 

So,  obviously,  you  are  going  to  be  called  upon  to  defend  the  ac- 
tions of  the  Justice  Department,  and  I  think  the  Attorney  General 
is  superb  and  I  think  she  is  going  to  make  a  superb  selection  for 
INS  Commissioner.  You  may  be  on  the  inner  loop.  I  am  not  on  the 
inner  loop  anymore,  but  I  do  know  the  two  or  three  names  that  I 
hear  that  are  in  consideration  and  one  of  them  would  be  superb, 
the  other  two  would  be  also  very  capable. 

But  you  are  going  to  be  called  upon  to  defend  the  actions  of  the 
Justice  Department  in  processing  of  these  complaints,  if  they  come, 
or  to  defend  the  actions  of  the  Border  Patrol.  Will  your  continued 
membership  in  Americas  Watch  or  in  the  Lawyers  Committee  for 
Civil  Rights  Under  Law,  or  any  groups  that  you  may  be  connected 
with  in  any  way  influence,  or  worse  in  this  town,  appear  to  influ- 
ence your  judgment  and  your  ability  to  defend  the  Justice  Depart- 
ment's actions? 

Mr.  Days.  The  short  answer  is  no.  Senator,  but  let  me  add  a  bit. 
Because  I  don't  want  there  to  be  any  perception  of  conflict  of  inter- 
est, I  plan  to  resign  from  every  organization  I  belong  to  so  there 
would  be  no  question  of  whether  I  am  operating  as  a  member  of 
the  Lawyers  Committee  or  the  Americas  Watch  organization. 

When  I  came  to  Washington  in  1977,  I  did  the  same  thing  and 
I  found  it  saved  me  a  great  number  of  problems  in  that  respect. 
I  remember  being  told  when  I  went  to  the  White  House  by  a  young 
lawyer  there  that  I  had  a  first  amendment  right  of  association,  and 
he  was  very  concerned  that  I  was  dropping  out  of  all  these  organi- 
zations. And  I  explained  to  him  that  I  understood  that  fully,  but 
felt  that  it  was  consistent  with  the  type  of  job  that  I  wanted  to  do, 
and  I  have  that  same  feeling  about  this  job. 

Senator  Simpson.  Well,  I  would  certainly  believe  that.  Let  me 
ask  you  another.  Drew.  It  is  with  regard  to  one  of  your  primary  re- 
sponsibilities, and  I  think  you  explained  that  very  remarkably  that 
your  duty  is  to  represent  the  United  States  of  America. 

Mr.  Days.  That  is  correct. 

Senator  Simpson.  That  is  your  client. 
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Mr.  Days.  That  is  correct. 

Senator  SiMPSON.  I  remember  your  work  with  Judge  Bell — I 
think  it  was  in  Judge  Bell's  presence  where  I  first  met  you — and 
how  he  handled  things  with  great,  good  common  sense,  knotty 
problems,  draconian  decisions,  and  how  he  did  that  with  good 
humor,  too.  I  can  hear  him  on  that  supersonic  case.  I  think  I  re- 
member that  where  he  said,  well,  just  aim  me  in  the  right  direction 
because  I  can  give  a  great  argument  on  either  side,  and  he  did. 

But  the  Clinton  administration  recently  went  through  their  own 
anguish  with  regard  to  the  Haitian  issue  because  during  the  cam- 
paign, and  this  is  not  a  partisan  statement.  President  Clinton,  then 
a  candidate,  said  that  he  was  going  to  change  that.  Yet,  I  think 
those  of  us  who  have  been  close  to  the  scene  on  that  issue,  Demo- 
crat and  Republican  alike,  knew  that  there  probably  would  be  very 
little  way  to  change  that  without  an  extraordinary  disruptive  move- 
ment which,  based  on  freedom,  would  turn  into  tragedy,  and  there 
are  many  other  reasons. 

But  President  Clinton  heard  his  advisers  and  decided  to  do  noth- 
ing, or  at  least  to  let  people  know  what  he  intended  to  do  and  get 
the  signal  out.  Now,  they  have  appeared  before  the  court  to  defend 
the  policy  of  interdiction  of  Haitians,  some  fleeing  poverty,  some 
fleeing  strife,  some  fleeing  a  cruel  and  inept  government,  some  flee- 
ing literally  as  asylees,  I  am  sure,  indeed.  So  there  was  a  result 
of  reaffirming  the  previous  Bush  administration  policy. 

Again,  some  of  the  things  you  have  been  involved  in  before — I 
think  there  was  a  coauthoring  of  a  report  in  1983  on  human  rights 
in  Haiti  with  the  Lawyers  Committee  for  International  Human 
Rights  and  the  International  League  for  Human  Rights.  Those  or- 
ganizations are  frequently  very  critical  of  U.S.  immigration  and  ref- 
ugee policy  under  any  administration. 

Do  you  feel,  too,  here  that — and  you  have  indicated  that  you 
would  then  discontinue  your  membership  in  those  organizations 
and  would  be  able  to  defend  the  Clinton  administration's  present 
interdiction  policy  with  regard  to  Haiti. 

Mr.  Days.  Senator,  there  is  a  bit  more  complexity  on  that  par- 
ticular issue  because  I  actually  was  one  of  the  signers  of  briefs  in 
the  Haitian  litigation  on  behalf  of  the  plaintiffs.  So  my  practice  will 
be,  if  I  am  confirmed,  to  recuse  myself  from  any  matters  that  grow 
out  of  that  particular  litigation  and  the  matter  will  be  handled  by 
someone  else  in  the  office. 

Senator  SiMPSON.  That  would  take  care  of  that  very  well, 
wouldn't  it? 

Mr.  Days.  I  hope  so. 

Senator  Simpson.  I  think  it  would.  Let  me  just  ask  you,  I  am 
sure  you  have  noted  the  interesting  increased  awareness  with  re- 
gard to  the  failure  of  our  asylum  policies,  especially  with  regard  to 
our  ports  of  entry. 

Mr.  Days.  Yes. 

Senator  SiMPSON.  Senator  Kennedy  is  the  chairman  of  the  sub- 
committee, I  am  the  ranking  member,  and  Senator  Simon.  The 
three  of  us  are  involved  in  this  effort.  We  will  have  a  hearing.  The 
Attorney  General  will  present  the  administration's  position,  but 
this  issue  of  summary  exclusion,  as  it  is  called,  where  people  have 
simply  destroyed  their  documents  and  then,  knowing  we  have  no 
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detention  facilities,  knowing  we  have  no  proper  procedures  for 
hearings,  then  simply  are  released  or  just  wEilk  out  of  JFK  into  the 
street  and  get  a  cab  and  we  never  know  where  they  went  or  who 
they  are — we  know  who  they  are,  but  we  do  not  know  where  they 
go,  and  then  50  to  60  percent  never  show  up  for  the  hearing,  and 
these  things  are  disturbing  to  people. 

Do  you  have  a  view  on  that,  on  summary  exclusion?  Does  that 
sound  offensive  to  have  an  expedited  procedure  with  a  special  type 
of  hearing  officer,  with  special  procedures,  to  simply  at  that  loca- 
tion just  turn  them  around  and  put  them  on  an  aircraft  and  send 
them  back  if  they  do  not  meet  the  test  of  asylum? 

Mr.  Days.  Senator,  I  am  not  really  in  a  position  to  say  exactly 
how  I  feel  about  that.  I  haven't  thought  about  it  carefully.  I  think 
there  is  obviously  a  legitimate  concern  of  the  United  States  with 
doing  something  effective  on  this  issue,  but  I  am  also  concerned 
about  there  being  adherence  to  standards  of  due  process  that  I 
think  all  of  us  cherish  in  this  country. 

Senator  SIMPSON.  I  would  ask  you — and  knowing  you  as  I  do,  I 
think  you  would  do  this — take  a  good  look  at  the  issues  of  how 
much  due  process  we  give  to  certain  people  in  these  situations.  I 
think  you  might  find  it  is  more  due  process  than  we  give  to  Amer- 
ican citizens — the  layers  of  procedures,  the  layers  of  appeal,  the 
way  people  have  learned  to  gimmick  the  system.  Would  you  do 
that? 

Mr.  Days.  I  will,  Senator.  I  am  sure  that  this  is  the  type  of  issue 
that  will  come  before  me  over  the  next  few  years. 

Senator  Simpson.  It  surely  will.  A  final  one:  You  know  the  issue 
of  immigration  reform.  You  have  watched  it.  Employer  sanctions 
are  a  very  important  part  of  it.  Democrats  and  Republicans  alike, 
and  Peter  Rodino  who  was  a  true  civil  libertarian — do  you  have 
any  feeling  about  the  issue  of  employer  sanctions  as  to  whether 
that  is  an  effective  procedure  or  not? 

Mr.  Days.  I  am  not  in  a  position  to  really  say,  Senator. 

Senator  Simpson.  That  is  a  good  answer,  but  I  thought  I  would 
throw  it  in  there  anyway.  Well,  I  wish  you  well  and  I  am  certainly 
going  to  support  you  because  I  think  you  will  do  a  splendid  job  and 
you  will  bring  great  honor  to  the  office. 

Mr.  Days.  Thank  you  very  much.  Senator. 

Senator  Simpson.  It  is  nice  to  see  you  again. 

Mr.  Days.  The  feeling  is  mutual. 

Senator  SiMPSON.  Thank  you.  Madam  Chairman. 

Senator  Feinstein.  Thank  you  very  much.  Senator.  We  are 
awaiting  Senator  Grassley.  If  he  is  not  here,  the  suggestion  is  that 
we  take  a  5-minute  break,  if  that  is  agreeable,  and  then  hopefully 
you  can  take  your  family  to  a  nice  lunch. 

Mr.  Days.  Thank  you. 

Senator  Feinstein.  So  we  will  return  in  5  minutes.  Thank  you. 

[Recess.] 

Senator  Feinstein.  The  committee  will  reconvene. 

Senator  Grassley,  I  believe  you  are  up. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Thank  you.  Madam  Chair.  Like  I  told  Web- 
ster Hubbell  yesterday,  this  is  just  like  I  tell  the  graduating  kids 
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at  high  school,  I  am  the  last  thing  between  them  and  their  di- 
ploma. I  am  probably  the  last  thing  between  you  and  your  getting 
out  of  here,  and  what  looks  to  me  like  getting  out  successfully  as 
well.  Thank  you  very  much,  too,  for  coming  to  my  office  to  visit 
with  me  as  you  did. 

One  of  the  most  important  duties  of  the  Solicitor  General  is  to 
defend  the  constitutionality  of  congressional  enactments  in  major 
appellate  cases.  In  the  previous  administration,  the  Solicitor  Gen- 
eral argued  that  the  Justice  Department  should  defend  the  con- 
stitutionality of  the  qui  tarn  provisions  of  the  False  Claims  Act.  The 
act,  of  course,  allows  private  parties  with  knowledge  of  fraud  on 
taxpayers  to  sue  in  the  name  of  the  United  States  in  exchange  for 
a  portion  of  the  Government's  recovery. 

These  were  my  amendments;  they  were  passed  in  1986.  Since 
then,  nearly  $500  million  has  been  brought  back  into  the  Treasury 
through  qui  tam;  $250  million  recovered  in  just  three  settlements 
last  year.  So,  of  course,  I  don't  need  to  tell  you  I  am  strongly  con- 
vinced of  the  constitutionality  of  qui  tam. 

To  date,  I  have  been  unable  to  convince  the  Attorney  General's 
office  to  advocate  that  position  because  of  internal  disagreements 
between  the  Solicitor  General  and  the  Office  of  Legal  Counsel, 
which  argued  that  qui  tam  was  an  unconstitutional  threat  to  exec- 
utive power,  despite  contrary  decisions  by  every  court  that  has  ad- 
dressed the  issue.  Thus,  the  Department's  current  position  on  the 
constitutionality  of  qui  tam,  it  is  my  understanding,  is  one  of  neu- 
trality. 

I  discussed  the  issue  with  Attorney  General  Reno  during  her  con- 
firmation hearings  and  she  said  that  her  reaction  is  that  qui  tam 
is  constitutional.  Do  you  agree  that  the  qui  tam  provisions  of  the 
False  Claims  Act  are  constitutional? 

Mr.  Days.  Senator,  I  haven't  studied  it  carefully,  but  let  me  say 
that  I  know  that  this  statute  in  one  form  or  another  has  been  on 
the  books  since  after  the  Civil  War,  and  its  objective  then  and  its 
objective  now  is  to  make  certain  that  the  taxpayers'  money  is  pro- 
tected against  fraud  and  abuse  by  those  who  contract  with  the  Fed- 
eral Government.  So  I  approach  this  particular  statute  with  the 
strong  presumption  of  its  constitutionality,  and  obviously  if  the 
issue  comes  before  me,  I  will  give  it  much  more  deliberation  and 
care,  but  I  start  with  that  presumption. 

Senator  Grassley.  A  more  general  question  is  whether  or  not 
you  feel  Congress  can  deputize  private  citizens  with  knowledge  of 
fraud  to  file  suits  on  behalf  of  the  United  States. 

Mr.  Days.  I  am  not  certain  I  have  the  answer  to  that  right  now, 
but  it  is  certainly  something  that  I  will  have  to  look  at. 

Senator  Grassley.  Would  you 

Mr.  Days.  Certainly,  the  objective  is  very  consistent  with  the 
spirit  of  the  statute  since  its  origins  over  a  century  ago. 

Senator  Grassley.  I  wonder  if  I  could  ask  you,  then,  would  you 
at  least  agree  that  a  mechanism  which  has  been  employed  by  Con- 
gress since  the  1820's  to  supplement  executive  branch  enforcement 
is  probably  constitutional. 

Mr.  Days.  Senator,  I  will  go  back  to  my  earlier  answer,  the 
strong  presumption  of  constitutionality,  and  I  will  have  to  confront 
it  when  it  comes  up  through  the  ordinary  course  to  my  attention. 
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Senator  Grassley.  If  you  find  that  it  is  constitutional,  are  you 
going  to  advocate  that  position  in  the  courts? 

Mr.  Days.  Well,  Senator,  again,  the  practice  of  the  Solicitor  Gen- 
eral is  to  defend  acts  of  Congress  before  the  Supreme  Court.  In 
those  rare  instances  where  the  claim  is  that  there  is  a  conflict  be- 
tween the  executive  branch  and  the  Congress  on  matters  of  separa- 
tion of  powers,  the  Solicitor  General  has  varied  from  that  otherwise 
very  regular  course,  and  I  think  that  that  issue  will  come  up  per- 
haps in  this  context  and  I  can't  prejudge  that. 

I  know  that  if  the  Government  decides — if  the  Solicitor  General 
decides  that  there  is  not  going  to  be  representation  of  the  Congress 
with  respect  to  an  act  of  Congress,  notice  has  to  be  provided  so  that 
Congress  can  make  certain  that  its  own  lawyers  are  there  and,  in 
fact,  I  am  looking  forward  with  some  fascination  if  I  am  confirmed 
appearing  in  the  Supreme  Court  along  with  my  friend  of  many 
years,  Michael  Davidson,  who,  as  you  know,  represents  your  inter- 
ests. I  would  like  to  think  that  we  would  be  standing  side  by  side 
in  most  instances,  but  there  may  be  occasions  where  we  will  be  on 
opposite  sides  of  the  case. 

Senator  Grassley.  Well,  if  you  are  there  defending  the  constitu- 
tionality, he  won't  have  to  be. 

Mr.  Days.  Well,  I  think  that  even  there  sometimes  Michael  has 
found  reasons  to  provide  a  different  perspective  for  the  Senate  be- 
fore the  Court. 

Senator  Grassley.  On  another  issue  dealing  with  the  first 
amendment  and  public  funding,  I  was  pleasantly  surprised  to  read 
that  your  President  and  my  President's  Justice  Department  is  ap- 
pealing the  district  court's  decision  in  Finley  v.  National  Endow- 
ment of  the  Arts  that  restrictions  on  funding  of  art  which  do  not 
satisfy  a  standard  of  decency  are  unconstitutional.  I  think  the  De- 
partment's decision  reflects  a  sound  understanding  of  the  constitu- 
tional rights  of  taxpayers.  I  expect  the  administration  recognizes 
that,  though  it  may  not  agree  as  a  matter  of  policy  with  limitations 
on  taxpayer  funding  of  obscene  art  or  abortion  counseling,  the  tax- 
payers have  a  right  to  say  through  their  elected  representatives 
what  their  taxes  can  be  spent  on. 

Do  you  foresee  any  change  in  the  Department's  position  on  this 
issue? 

Mr.  Days.  Well,  Senator,  obviously  I  wasn't  involved  in  the  deci- 
sionmaking process  when  the  Government  decided  to  appeal  the 
Finley  case,  but  as  I  understand  the  case  at  least  at  this  point,  it 
raises  some  significant  procedural  considerations,  namely  to  what 
extent  did  the  chairman  of  the  National  Endowment,  in  fact,  im- 
pose certain  standards  in  the  awarding  of  grants  to  artists.  I  think 
there  are  some  real  procedural  questions  about  whether  the  rule 
was  invoked  that  Congress  authorized  the  chairman  to  invoke,  and 
if  so  whether,  in  fact,  there  was  the  application  of  that  particular 
standard. 

I  think  the  Government's  position  at  this  point,  as  I  understand 
it,  is  that  the  issue  was  not  properly  presented  in  the  lower  court. 
But  if,  in  fact,  it  turns  out  to  be  so,  then  the  Government  will  have 
to  take  a  clear  position  on  the  merits  as  it  goes  up  perhaps  to  the 
Supreme  Court,  but  I  can't  express  any  judgment  on  the  merits  at 
this  point. 
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Senator  Grassley.  I  want  to  quote  from  Rust  v.  Sullivan  and  ask 
if  you  would  agree  with  the  majority  that  the  Government,  when 
it  places  such  restrictions  on  the  use  of  Federal  funds,  "has  not  dis- 
criminated on  the  basis  of  viewpoint.  It  has  merely  chosen  to  fund 
one  activity  to  the  exclusion  of  the  other." 

Mr.  Days.  I  think  that  that  principle  has  clearly  been  established 
by  Rust  V.  Sullivan,  and  it  has  come  up,  as  you  well  know,  in  the 
Finley  case.  It  seems  to  me  that,  as  the  Government  has  indicated 
in  its  brief  on  appeal,  it  is  not  clear  that  Rust  v.  Sullivan  is  prop- 
erly raised  in  the  case,  and  there  is  also  the  harder  question  of  the 
extent  to  which  Rust  v.  Sullivan  intended  to  leave  out  of  its  other- 
wise flat  rule  matters  having  to  do  with  the  arts.  There  was  a  dis- 
cussion of  universities  and  some  other  contexts,  and  I  think  that 
in  a  properly  presented  case  that  is  going  to  be  a  very  important 
issue. 

Senator  Grassley.  It  seems  to  me  that  that  just  about  has  to 
stand  and  the  principle  that  Congress  had  behind  Finley  somewhat 
stands.  If  we  don't.  Congress  would  not  be  able  to  place  any  restric- 
tions on  the  expenditure  of  public  funds  on  racist  or  sexist  art  or 
educational  materials. 

Mr.  Days.  Well,  I  think  that  certainly  there  have  to  be  situations 
where  the  Government  can  make  distinctions  in  awarding  grants. 
I  think,  for  example,  that  it  would  be  very  hard  for  people  to  argue 
that  the  Government  couldn't  turn  the  funding  of  a  grant  for  a 
work  of  art  or  indeed  of  some  other  t3^e  of  creation  that  was  ob- 
scene and  was  going  to  be  directed  to  an  audience  of  children. 

In  other  words,  it  seems  to  me  that  no  one  can  quarrel  with  the 
proposition  that  under  those  circumstances — and  indeed  there  are 
others,  but  I  wanted  to  place  a  very  stark  before  you.  I  don't  see 
how  anybody  could  quarrel  on  constitutional  or  other  grounds  with 
the  decision  not  to  provide  a  grant  under  those  circumstances.  Why 
would  the  Government  want  to  promote  pornography  or  obscenity 
where  it  is  going  to  reach  a  group  of  children? 

Senator  Grassley.  Thank  you.  My  last  question  deals  with  the 
issue  of  civil  justice  reform.  I  would  just  point  out  that  in  the  past 
few  years,  maybe  even  the  past  decade,  the  Solicitor  General,  as 
the  Nation's  top  litigator,  has  taken  quite  a  lead  in  speaking  out 
about  the  need  for  reform  of  America's  civil  justice  system,  and  I 
think  we  all  would  agree  that  in  our  world's  most  litigious  society 
this  is  a  very  important  role  and  a  very  important  subject  of  re- 
form. 

Could  we  look  to  you  for  continued  leadership  in  the  push  for  re- 
form of  our  civil  justice  system? 

Mr.  Days.  Absolutely,  Senator.  I  have  been  involved  in  those  is- 
sues as  a  private  citizen  and  as  a  law  professor,  and  I  hope  to  con- 
tinue— I  expect  to  continue  in  that  role  as  Solicitor  General. 

Senator  Grassley.  Without  providing  not  a  long  list,  are  there 
a  few  ideas  or  steps  you  might  have  in  mind? 

Mr.  Days.  There  are  a  number  of  issues  that  have  arisen  in  this 
regard.  I  think  that  alternative  dispute  resolution  is  an  area  where 
I  don't  claim  a  great  deal  of  expertise,  but  I  would  certainly  like 
to  work  with  organizations  that  are  interested  in  those  types  of 
changes  and  see  to  what  extent  we  might  be  successful  in  reducing 
litigation  and  litigiousness. 
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I  also  want  to  be,  however,  careful  that  we  don't  create  a  two- 
tiered  system  of  justice  and  decide  that  there  are  some  things  that 
are  not  important  enough  to  have  the  protections  that  other  types 
of  controversies  have.  So  we  have  to  be  very  concerned  about  fair- 
ness in  that  regard.  But  not  so  much  in  my  capacity  as  an  advocate 
before  the  Supreme  Court,  but  perhaps  as  a  member  of  the  Attor- 
ney General's  team  in  this  respect,  I  will  be  able  to  help  out. 

Senator  Grassley.  I  surely  appreciate  your  talking  about  alter- 
native dispute  resolution.  I  think  your  advocacy  of  it,  without  fore- 
closing access  to  the  courts,  is  a  very  important  point  and  one  that 
I  would  try  to  abide  by  in  each  of  the  instances  where  I  have  tried 
to  promote  alternative  dispute  resolution. 

Thank  you  very  much,  Madam  Chair.  I  yield  the  floor. 

Mr.  Days.  Thank  you.  Senator. 

Senator  Feinstein.  Thank  you  very  much.  Senator,  and  thank 
you  very  much,  Mr.  Days.  Time  for  that  lunch.  This  committee  will 
stand  in  recess  until  the  hour  of  2. 

[Whereupon,  at  12:31  p.m.,  a  luncheon  recess  was  taken.] 

AFTERNOON  SESSION 

Senator  Hatch  [presiding].  Well,  if  we  could  call  everybody  to 
order.  Senator  Biden  has  asked  me  to  proceed.  I  have  a  few  more 
questions  that  I  would  like  to  ask.  It  is  very  seldom  you  get  this 
opportunity  to  chat  with  a  Solicitor  General  nominee,  let  alone 
somebody  I  think  will  make  a  great  Solicitor  General,  and  I  am 
doing  this  just  to  make  sure  that  we  have  a  record  here  that  is 
clear  because  I  have  no  doubt  that  you  can  handle  any  and  all  of 
these  questions.  So,  with  your  indulgence,  if  I  could  just  finish 
some  of  the  questions,  I  think  it  might  be  beneficial. 

Mr.  Days.  Absolutely. 

Senator  Hatch.  Professor  Days,  do  you  agree  with  the  Supreme 
Court's  holding  in  Croson  v.  City  of  Richmond  that  all  racial  dis- 
crimination by  government,  including  discrimination  against 
whites  because  of  race,  is  wrongful 

Mr.  Days.  Absolutely. 

Senator  Hatch  [continuing].  As  well  as  discrimination  against 
racial  minorities;  that  they  all  should  be  judged  by  the  same  stand- 
ards of  strict  scrutiny  under  the  equal  protection  clause? 

Mr.  Days.  Yes. 

Senator  Hatch.  I  believe  that  the  Court  got  it  right  and  that 
"equal"  really  does  mean  "equal"  and  no  one's  rights  should  be 
higher  or  lower  than  anybody  else's.  Well,  I  am  pleased  to  hear 
that. 

Just  a  couple  of  things  on  criminal  law.  As  you  know,  the  exclu- 
sionary rule  is  a  judicially  created  rule  which  bars  the  use  of  ille- 
gally obtained  evidence  at  trial.  In  1984,  however,  the  Supreme 
Court  limited  the  scope  of  the  rule  in  U.S.  v.  Leon.  The  Leon  deci- 
sion held  that  the  exclusionary  rule  does  not  bar  the  use  of  evi- 
dence seized  by  officers  acting  in  objectively  reasonable  reliance  on 
a  search  warrant.  Do  you  agree  with  that  decision? 

Mr.  Days.  I  think  it  makes  a  lot  of  sense,  given  the  problems 
that  law  enforcement  officers  have,  and  I  think  the  fact  that  they 
go  to  a  judge  and  get  a  warrant  indicates  good  faith  and  I  think 
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that  there  is  nothing  particularly  to  be  gained  by  throwing  out  con- 
victions that  are  based  upon  that  type  of  good-faith  reliance. 

Senator  Hatch.  Well,  thank  you.  I  hope  that  the  Clinton  admin- 
istration will  continue  to  support  the  extension  of  the  commonsense 
approach  of  the  Leon  decision  to  cases  involving  warrantless 
searches  as  well.  That  is  where  the  police  officer  has  an  objectively 
reasonable  belief  that  his  or  her  search  is  lawful. 

Now,  I  have  to  say  the  prior  two  administrations  supported  that 
approach  and  that  position.  Indeed,  this  extension  has  already  oc- 
curred in  the  fifth  and  the  eleventh  circuits,  and  in  the  case  of  U.S. 
V.  Williams  in  the  fifth  circuit,  just  to  cite  one  case,  back  in  1980. 
So  I  hope  you  will  consider  that. 

Mr.  Days.  Well,  I  certainly  will  consider  it.  I  expressed  my  con- 
cern for  the  absence  of  a  judicial  officer  in  the  process,  but  obvi- 
ously it  is  something  that  I  will  look  at. 

Senator  Hatch.  OK;  with  regard  to  the  Miranda  decision,  I  also 
hope  that  the  Clinton  administration  will  support  tough  law  en- 
forcement principles  in  the  position  it  takes  in  the  courts.  The  ex- 
isting rules,  for  instance,  governing  the  question  of  suspects  by  law 
enforcement  are  based  on  the  Supreme  Court's  controversial  5-to- 
4  decision,  of  course,  in  Miranda  v.  Arizona  back  in  1966. 

The  Court  in  Miranda  promulgated  a  new  set  of  rules  for  custo- 
dial questioning,  a  requirement  of  warnings,  a  prohibition  of  ques- 
tioning unless  the  suspect  affirmatively  waives  the  rights  set  out 
as  warnings,  and  a  prohibition  of  questioning  if  the  suspect  asks 
for  a  lawyer  or  indicates  in  any  manner  that  the  suspect  is  unwill- 
ing to  talk.  The  Court  did  not  hold  that  these  rules  were  required 
by  the  fifth  amendment.  In  fact,  the  Supreme  Court  in  the  1974 
case  of  Michigan  v.  Tucker  ruled  that  no  violation  of  the  fifth 
amendment  occurs  if  statements  are  obtained  from  a  suspect  with- 
out observing  Miranda's  rules  so  long  as  actual  coercion  is  avoided. 

Could  you  give  me  your  opinion  of  the  Court's  decision  in  the 
Tucker  case,  and  do  you  believe  that  a  violation  of  Miranda's  safe- 
guards, absent  coercion,  would  be  unconstitutional? 

Mr.  Days.  The  ultimate  determination  from  a  constitutional 
standpoint  is  whether  we  are  dealing  with  an  involuntary  confes- 
sion. I  think  that  is  the  constitutional  standard,  but  I  think  the 
Court  has  woven  into  the  fabric  of  the  law  at  this  point  a  recogni- 
tion that  the  safeguards  that  Miranda  provides  really  guard 
against  people  being  convicted  based  upon  unreliable  information 
or  information  that  really  raises  questions  about  truth. 

The  Supreme  Court  most  recently  looked  at  the  Miranda  issue 
in  the  context  of  Stone  v.  Powell  and  concluded  that,  on  habeas,  for 
example,  Miranda  protections  should  still  be  of  concern  on 
postconviction  review.  So  I  think  that  Miranda  is  really  very  much 
a  part  of  our  law.  There  may  be  changes  around  the  edges,  but  at 
this  point  my  inclination  would  be  to  think  that  it  would  take  a 
very  strong  situation,  a  very  strong  factual  situation  or  change  in 
the  context,  legal  or  otherwise,  to  go  directly  against  Miranda  and 
the  precedent  that  was  established  under  that  decision. 

Senator  Hatch.  In  the  1984  case  of  New  York  v.  Quarles,  as  in 
the  Tucker  case,  the  Court  rejected  the  contention  that  the  absence 
of  warnings  implied  that  compulsory  testimony  in  violation  of  the 
fifth  amendment  has  occurred.  In  this  case,  the  police  officers  were 
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approached  by  a  woman  who  told  them  that  she  had  just  been 
raped  by  an  armed  man.  The  police  apprehended  the  suspect  in  a 
nearby  market  and  the  arresting  officers  asked  the  suspect  where 
his  gun  was. 

Now,  the  trial  court  excluded  the  defendant's  response  identify- 
ing the  location  of  the  weapon  because  he  had  not  been  given  the 
Miranda  warnings.  The  Supreme  Court  reversed  a  finding  that  the 
danger  created  by  the  unlocated  firearm  justified  the  creation  of  a 
public  safety  exception  to  Miranda.  Do  you  agree  with  that  particu- 
lar decision,  the  Quarles  decision? 

Mr.  Days.  Well,  I  am  not  intimately  familiar  with  that  decision, 
Senator,  but  it  seems  to  me 

Senator  Hatch.  It  is  just  as  I  have  described  it. 

Mr.  Days.  Yes;  in  that  case,  as  you  have  described  it,  and  others, 
the  Supreme  Court  has  tried  to  bring  a  rule  of  reason  to  bear  in 
looking  at  those  situations  where  there  is  a  real  threat  to  life  or 
limb  and  where  the  niceties  of  Miranda  may  not  be  possible,  the 
providing  of  those  types  of  warnings. 

But  this  is  an  area  where  I  will  initially  be  guided  by  the  way 
that  people  in  the  Criminal  Division  and  the  U.S.  attorneys'  offices 
address  these  issues,  and  then  I  will  have  to  make  up  my  mind 
once  the  cases  come  before  me.  But  my  basic  view  is  I  see  an  im- 
portant place  for  Miranda  in  our  criminal  law  system.  I  understand 
that  there  may  be  situations  where  some  adjustments  in  Miranda 
may  be  necessary,  given  the  factual  circumstances. 

Senator  Hatch.  Let  me  just  give  one  more  that  I  think  is  an  in- 
teresting case.  In  the  case  of  Oregon  v.  Elstad — it  is  a  1985  case — 
the  Supreme  Court  held  that  a  confession  obtained  after  prior  Mi- 
randa warnings  is  not  rendered  inadmissible  on  the  ground  that  it 
is  derived  from  or  motivated  by  an  earlier  inculpatory  statement 
that  was  obtained  without  Miranda  warnings. 

Now,  here  again  the  Court  expressly  rejected  the  notion  that  a 
violation  of  Miranda  necessarily  entails  a  violation  of  the  fifth 
amendment.  That  decision  reflected  a  willingness  on  the  part  of  the 
Court  to  accept  incremental  restrictions  of  Miranda  and  forecasts, 
at  least  in  my  view,  a  receptivity  to  further  limitations. 

If  you  are  familiar  with  the  Elstad  case 

Mr.  Days.  No;  I  am  not,  Senator,  but  let  me  reemphasize  the  fact 
that  I  think  Miranda  is  a  very  important  decision,  and  putting  on 
my  personal  hat  because  I  really  can't  speak  as  Solicitor  General 
at  this  point,  I  think  that  we  have  to  exercise  great  care  as  a  na- 
tion in  trying  to  perhaps  narrow  the  types  of  protections  that  Mi- 
randa provides. 

Senator  Hatch.  Do  you  agree  with  the  Court's  1986  decision — 
I  am  not  trying  to  put  you  on  the  spot.  What  I  am  trying  to  do  is 
get  some  idea  of  where  you  are  on  some  of  these  things  so  that  at 
least  we  have  a  good  idea  of  where  you  might  go  and  what  you 
might  be  willing  to  do. 

Mr.  Days.  Yes;  this  is  certainly  fair  game. 

Senator  Hatch.  Well,  I  hope  so.  Do  you  agree  with  the  Court's 
1986  decision  in  Bowers  v.  Hardwick;  that  is  that  State  laws  pro- 
hibiting homosexual  conduct  between  consenting  adults  are  con- 
stitutional regardless  of  whether  the  Court  feels  such  laws  are 
wise?  In  other  words,  in  your  personal  capacity  as  a  constitutional 
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scholar,  do  you  think  the  Court  got  it  right  or  wrong  in  Bowers  v. 
Hardwick? 

Mr.  Days.  In  my  personal  capacity,  I  think  it  got  it  wrong. 

Senator  Hatch.  Well,  if  that  is  so,  would  you  try  to  overturn  the 
Bowers  v.  Hardwick  case? 

Mr.  Days.  I  am  very  concerned  about  the  way  the  Supreme  Court 
dealt  with  the  privacy  issue  in  that  case.  Bowers  v.  Hardwick  is  on 
the  books  and  I  think  that,  again,  I  will  have  to  see  a  case  before 
I  can  make  a  decision  about  whether  there  would  be  an  effort  to 
invite  the  Court  to  revisit  that  question  of  privacy.  But  it  seems  to 
me  that  it  is  an  issue  that  was  very  recently  addressed  by  the 
Court  and  that  there  may  be  other  circumstances  different  from 
the  Bowers  v.  Hardwick  facts  where  the  question  of  extending  the 
right  of  privacy  based  upon  sexual  orientation  may  be  presented. 

[Pause.] 

The  Chairman.  Excuse  me  for  the  interruption. 

Mr.  Days.  That  is  quite  all  right. 

Senator  Hatch.  As  you  know,  we  have  constant 

Mr.  Days.  Yes,  I  understand. 

Senator  Hatch  [continuing].  Conflicts  here  and  Senator  Biden 
and  I  work  very  closely  together.  He  is  an  excellent  chairman  and 
one  or  the  other  of  us  tries  to  be  here,  and  I  just  want  to  thank 
him  for  the  way  he  does  work  with  me.  It  means  a  lot  to  me,  and 
I  am  going  to  enjoy  working  with  you;  I  have  no  doubt  about  it. 

In  response  to  an  earlier  question  from  Senator  Cohen,  you  indi- 
cated that  you  opposed  Robert  Bork's  nomination  to  the  Supreme 
Court  because  he 

Mr.  Days.  Well,  I  don't  think  I  admitted  it  at  that  point,  but  as 
you  well  know,  I  did  sign  a  petition  that  expressed  some  lack  of 
faith  in  Professor  Bork,  one  of  my  former  colleagues. 

Senator  Hatch.  You  have  a  right  to  do  that,  but  as  I  understood 
it,  you  opposed  him  because  he  wanted  to  take  the  right  of  privacy 
in  the  wrong  direction,  is  what  you  feel. 

Mr.  Days.  My  concern  was  with  the  very  restrictive  view  that  he 
had  of  the  right  to  privacy. 

Senator  Hatch.  That  is  fine  as  far  as  I  am  concerned,  but  what 
I  want  to  explore  right  now  is  where  you  think  the  Court  should 
take  this  issue  with  regard  to  constitutional  law  and  where  the 
Court  should  be  going  in  this  area.  For  instance,  in  your  view,  does 
this  constitutional  right  to  privacy  encompass  the  following  activi- 
ties, or  should  it  encompass  them  or  should  it  not  encompass  them. 
Let  me  give  you  an  illustration.  State  laws  prohibiting  marijuana 
use  in  one's  home — would  it  encompass  that? 

Mr.  Days.  Senator,  I  can't  answer  specifically.  On  this  issue,  let 
me  say  that  we  have  criminal  laws  that  apply  in  a  number  of  areas 
with  respect  to  conduct  that  occurs  in  people's  homes.  If  you  com- 
mit a  murder  inside  your  home,  that  doesn't — you  can't  rely  upon 
the  right  of  privacy. 

Senator  Hatch.  Well,  what  I  think  I  am  trying  to  do  is  get  what 
your  viewpoints  are. 

Mr.  Days.  Absolutely. 

Senator  Hatch.  Let  us  say  that  somebody  asserts  a  right  of  pri- 
vacy that  they  had  a  right  to  obtain,  grow  and  use  marijuana  with- 
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in  the  confines  of  their  own  property,  their  own  home.  Would  you 
have  any  difficulties? 

Mr.  Days.  My  inclination  would  not  be  to  extend  my  understand- 
ing of  the  right  of  privacy  to  that  situation.  But,  again,  we  are  deal- 
ing in  a  hypothetical  situation. 

Senator  Hatch.  So  your  own  personal  predilections  would  be  you 
would  not  extend  it  to  that  situation.  How  about  State  laws  forbid- 
ding prostitution? 

Mr.  Days.  My  inclination  would  be  with  respect  to  privacy  to  ac- 
knowledge that  the  State  has  a  right  to  regulate  commercial  sexual 
conduct,  but  these  are  issues — even  in  my  private  life  I  haven't  ex- 
plored in  great  detail  the  question  of  prostitution. 

Senator  HATCH.  I  am  not  trying  to  bind  you  forever.  I  just  want 
to  know  what  you  are  thinking. 

Mr.  Days.  No,  no.  Well,  my  basic  view  is  this,  that  I  think  that 
the  Court  got  it  right  in  Griswold  v.  Connecticut  when  it  talked 
about  the  privacy  right  as  expressed  in  various  ways  within  our 
Constitution  and  indeed  as  part  of  American  history.  And  I  think 
it  is  that  basic  concept  that  I  am  working  from  and  if  a  case  pre- 
sents itself,  I  am  going  to  begin  with  that  basic  premise  in  that 
context  for  deciding  whether  the  privacy  right  appropriately  ex- 
tends to  one  thing  or  another. 

Senator  Hatch.  But  you  see  what  I  am  pointing  out. 

Mr.  Days.  Yes. 

Senator  Hatch.  There  are  a  lot  of  State  concerns  that  some 
would  like  to  go  all  the  way  and  apply  the  privacy  right  to  that  you 
and  I  and  maybe  others  might  think,  hey,  that  is  going  too  far. 

Mr.  Days.  Well,  I  don't  think  that  we  have  any  constitutional 
right  that  we  view  as  absolute  and  prohibit  the  State  from  regulat- 
ing, and  that  goes  for  privacy.  There  are  State  and  governmental 
concerns  that  have  to  be  balanced  off  against  the  right  of  privacy. 

Senator  Hatch.  I  would  be  concerned  about  whether  the  States 
can  forbid  possession  of  pornography,  for  instance,  in  one's  home, 
or  State  laws  forbidding  physicians  from  assisting  in  suicides. 

Mr.  Days.  Yes,  I  understand. 

Senator  Hatch.  You  know,  does  the  law  of  privacy  extend  to 
that?  When  we  get  into  these  Supreme  Court  nominations,  you 
hear  some  of  our  colleagues  here  say  the  law  of  privacy  like  it  is 
some  hallowed  right  that  can't  be  violated  and  that  States  have  no 
rights  over,  or  the  Federal  Government  has  no  rights  over;  that 
anybody  who  attacks  the  right  to  privacy  is  somebody  who 
shouldn't  sit  on  the  Court. 

I  mean,  as  you  can  see,  there  are  some  pretty  good  reasons  to 
limit  the  right  of  privacy 

Mr.  Days.  Yes,  exactly. 

Senator  Hatch  [continuing].  And  I  am  just  giving  you  some. 
State  laws  forbidding  euthanasia  even  of  consulting  adults — you 
know,  these  are  the  kinds  of  things  that — State  laws  prohibiting  in- 
fanticide of  newborn  children  with  severe  birth  defects.  I  mean, 
these  are  illustrations,  it  seems  to  me.  In  my  view,  they  are  all  is- 
sues for  the  people  to  resolve  in  their  respective  States  and  these 
are  not  issues  in  which  the  judiciary  should  constrain  the  elected 
branches  of  government  under  our  constitutional  system  of  the  sep- 
aration of  powers. 
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I  think  the  point  I  am  making  here  is  I  have  heard  this  right  of 
privacy  bandied  about  here  by  certain  people  on  the  committee  as 
though  these  penumbras  are  inviolate,  you  know,  and  the  problem 
with  this  right  is  that  you  cannot  confine  the  contours  of  the  right. 
You  know,  I  am  very  concerned  about  those  types  of  interpretations 
of  constitutional  law  that  are  very  simplistic,  and  you  have  indi- 
cated here  that  you  would  not  approach  it  in  a  simplistic  fash- 
ion  

Mr.  Days.  That  is  correct. 

Senator  Hatch  [continuing].  That  each  instance  has  to  be  looked 
at  and  that  there  may  be  many  areas  where  the  law  of  privacy  is 
not  absolute,  where  it  cannot  be  applied,  where  the  State  does  have 
a  right  and  where  it  is  not  some  inviolate  law,  as  some  of  our  more 
liberal  colleagues  seem  to  think  it  is. 

Mr.  Days.  Yes;  well,  that  is  true  of  other  provisions  of  the  Con- 
stitution. 

Senator  Hatch.  Of  course,  it  is.  You  and  I  agree. 

Mr.  Days.  When  we  talk  about  liberty,  we  know  that  the  con- 
tours are  not  there  for  us  to  see  in  neon  signs. 

Senator  Hatch.  That  is  right. 

Mr.  Days.  We  have  to  work  our  way  through  those  questions. 

Senator  Hatch.  And  the  same  thing  with  first  amendment  rights 
and  privileges. 

Mr.  Days.  Precisely. 

Senator  Hatch.  We  are  going  to  have  even  worse  difficulties  in 
the  future  as  to  just  what  first  amendment  rights  are  protected  and 
just  how  of  a  punching  bag  a  public  figure  really  has  to  be  when 
people  are  deliberately  misrepresenting  in  the  media  what  that 
public  figure  stands  for. 

Mr.  Days.  Yes. 

Senator  Hatch.  Do  you  believe  that  the  category  of  fundamental 
rights  the  Court  has  held  to  be  protected  by  the  equal  protection 
clause  ought  to  be  expanded?  For  instance,  let  me  be  more  fair  on 
that.  Should  wealth-based  classifications  with  a  disparate  impact 
on  the  poor  be  subjected  to  a  higher  degree  of  constitutional  scru- 
tiny? 

Mr.  Days.  Senator,  I  have  addressed  that  issue.  As  you  know,  we 
talked  about  Washington  v.  Davis  earlier  and  I  raised  the  concerns 
that  I  had  about  Washington  v.  Davis  in  the  context  of  a  history 
of  discrimination  and  that  where,  given  the  history,  we  have  cer- 
tain practices  that  have  a  disparate  impact,  we  shouldn't  forget 
that  history.  There  should  be  some  concern  for  how  these  regula- 
tions relate  to  that  history. 

But  I  think,  as  I  said,  Washington  v.  Davis  established  pretty 
clearly  the  intent  requirement,  and  therefore  I  don't  see  that  as  an 
open  question.  Again,  the  issue  may  arise.  It  may  arise  in  a  novel 
context  and  I  will  have  to  deal  with  it  when  it  confronts  me,  but 
at  this  point  I  don't  see  any  reason  to  regard  that  particular  re- 
quirement as  open  to  debate. 

Senator  Hatch.  Well,  specifically,  just  to  give  an  illustration  for 
our  conversation  here  today,  do  you  think  that  the  San  Antonio 
Independent  School  District  v.  Rodriguez  case  was  correctly  de- 
cided? As  you  will  recall,  in  that  decision,  of  course,  the  Court  re- 
jected the  contention  that  disparities  in  funding  for  education  be- 
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tween  wealthier  and  poorer  school  districts  triggered  any  higher 
standard  of  review  than  the  rational  basis  standard.  Now,  a  con- 
trary result  in  that  case  would  have  meant  that  the  Federal  courts 
would  be  running  much  of  our  State  and  local  governments,  espe- 
cially with  regard  to  education. 

Mr.  Days.  That  decision,  of  course,  also  spoke  about  the  fact  of 
education  not  being  a  fundamental  right  and  therefore  not  trigger- 
ing a  higher  level  of  scrutiny.  I  have  been  somewhat  concerned 
about  the  degree  to  which  that  ruling  has  been  extended  to,  in  my 
way  of  thinking,  deny  students  access  to  education.  It  came  up  in 
the  alien  children's  case  with  illegal  aliens,  but  it  also  came  up  in 
the  context  of  free  transportation  for  students  living  in  rural  areas 
to  their  schools. 

And  I  have  to  tell  you  quite  frankly  that  even  though  San  Anto- 
nio V.  Rodriguez  has  perhaps  been  dealt  with  by  many  States,  in 
fact,  Texas  has  been  struggling  with  that  quite  recently  in  getting 
funding  for  its  educational  systems  and  equalizing  it.  I  think  there 
may  be  a  point,  as  the  Court  recognized  in  the  alien  children's  case, 
where  the  absolute  denial  of  access  to  education  may  constitute  a 
denial  of  a  fundamental  right.  I  am  not  prejudging  that,  but  I  think 
that  we  may  be  confronted  in  the  future  with  situations  where  that 
doctrine  may  have  to  be  revisited.  But,  again,  I  don't  necessarily 
anticipate  it.  I  think  that  the  Court  has  spoken  about  that  on  sev- 
eral occasions. 

Senator  Hatch.  It  would  have  to  be  a  pretty  stark  case,  is  what 
you  are  indicating. 

Mr.  Days.  Yes,  that  is  correct.  That  is  my  assumption.  Again,  I 
can't  foreshadow  what  might  happen,  but  I  wanted  to  be  candid 
with  you  about  my  continuing  concern  with  that  doctrine. 

Senator  Hatch.  In  the  1972  case  of  Milton  v.  Wainwright,  to 
move  to  another  area,  under  that  case  a  criminal  conviction  is  not 
overturned  on  the  basis  of  constitutional  trial  error  if  it  appears  be- 
yond a  reasonable  doubt  that  the  error  itself  could  not  have  af- 
fected the  actual  outcome  of  the  trial.  The  Supreme  Court  applied 
this  principle  in  reviewing  a  claimed  violation  of  the  prohibition 
against  certain  undercover  elicitations  of  incriminating  statements. 

In  that  case,  the  Court  ruled  that  the  mistaken  admission  by  a 
trial  court  of  a  pretrial  confession  obtained  by  a  police  officer  in 
violation  of  the  defendant's  sixth  amendment  right  to  counsel  does 
not  require  automatic  reversal  of  the  conviction  where  there  is 
independent  overwhelming  evidence  of  guilt  and  the  court  con- 
cludes the  defendant  would  have  been  found  guilty  anjrway.  Do  you 
agree  with  that  decision? 

Mr.  Days.  I  agree  with  the  premise.  I  am  not  certain  I  agree  with 
the  way  the  Supreme  Court  has  applied  that  premise  in  every  fac- 
tual circumstance.  I  think  there  really  is,  as  I  have  said  earlier, 
concern  not  only  with  finality  and  concern  with  guilt  or  innocence, 
but  I  think  there  is  also  an  important  concern  for  the  appearance 
of  justice  and  the  appearance  of  fairness  in  the  process  and  making 
certain  that  the  incredible  power  of  the  state  is  not  used  against 
individuals  in  a  way  that  really  undermines  public  confidence  in 
the  administration  of  justice. 

So  I  accept  the  premise  that  we  shouldn't  have,  as  I  said  earlier, 
multiple  appeals  and  multiple  reviews  when  issues  of  guilt  or  inno- 
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cence  appear  to  be  pretty  clear,  but  there  has  to  be  a  concern  with 
not  just  substance,  but  process,  and  I  think  there  are  situations 
where  the  process  is  distorted  to  the  extent  that  there  have  to  be 
some  corrective  measures  taken  by  the  court. 

Senator  HATCH.  Similarly,  in  the  recent  case  of  Arizona  v. 
Fulmanente  the  Court  recently  held  that  the  normal  harmless  error 
standard  applies  in  reviewing  a  claim  that  the  trial  court  admitted 
involuntary  statements  by  the  defendant.  Thus,  the  mistaken  ad- 
mission by  a  trial  court  of  statements  that  were  involuntary  under 
the  fifth  amendment  does  not  result  in  the  reversal  of  the  convic- 
tion if  there  is  independent  overwhelming  evidence  of  guilt  and  it 
appears  beyond  a  reasonable  doubt  that  the  defendant  would  have 
been  convicted  anyway  on  the  basis  of  the  evidence.  Do  you  have 
any  trouble  with  that  holding  in  Fulmanente^ 

Mr.  Days.  Well,  I  am  not  familiar  with  all  of  the  facts  of  that 
case,  but  my  recollection  is  that  that  was  a  hotly  contested  decision 
within  the  Supreme  Court  among  the  Justices,  and  I  had  some 
questions  about  whether  the  Court  really  appropriately  reached 
that  issue  because,  if  I  remember  correctly,  the  resolution  of  that 
legal  question  was  not  really  critical  to  the  outcome  of  the  case; 
that  whatever  the  principle  was  in  that  case,  it  was  somewhat  ir- 
relevant, if  I  remember  the  facts  of  that  case. 

But  I  do  have  some  concerns  about  the  treatment  of  those  issues, 
and  apparently  there  was  a  similar  concern  on  the  Court  and  it 
wasn't  broken  down  along  philosophical  or  ideological  lines,  if  I  re- 
member correctly. 

Senator  Hatch.  Well,  as  you  know,  the  Court  is  looking  and  has 
been  looking  at  various  issues  ranging  from  punitive  damages,  ex- 
cessive litigation.  You  are  going  to  see  more  and  more  cases 
brought  under  the  Americans  with  Disabilities  Act. 

Mr.  Days.  Yes. 

Senator  Hatch.  Certainly,  the  1991  civil  rights  bill  is  an  open  in- 
vitation for  litigation. 

Mr.  Days.  Yes. 

Senator  Hatch.  Many  people  are  feeling  that  our  country  is  be- 
coming so  overlitigated  that  it  is  very  difficult  to  do  business.  Peo- 
ple are  getting  out  of  business;  they  don't  want  to  be  involved  any- 
more. They  just  can't  stand  the  courtroom  battles  and  the  oppres- 
sion of  excessive  litigation.  A  lot  of  this  is  going  to  have  to  be  con- 
sidered by  your  office  because  there  has  to  be  some  reason  in  the 
law  that — you  and  I  both  probably  would  agree  that  litigation  plays 
a  very  important  role  in  evening  up  wrongful  conduct  and  in  trying 
to  even  up  the  conflicts  of  society. 

But  I  think  you  might  consider  agreeing  with  me  that  we  have 
gone  way  beyond  the  pale  in  this  country  to  the  point  where  it  is 
becoming  difficult  to  do  business,  it  is  becoming  difficult  for  people 
to  live  in  some  ways.  Litigation  is  used  for  extortion  purposes. 
There  is  a  rise  of  litigating  attorneys  in  this  country  who  are  filing 
suits  because  they  know  that  they  can  get  at  least  a  defensive  cost 
settlement  out  of  the  matter  because  it  is  cheaper  to  settle  for  what 
the  costs  of  defense  are  than  to  go  to  court  and  take  your  chances 
and  win  it  where  you  lose  more  an3rway. 

Mr.  Days.  Yes;  well,  there  is  certainly  one  way  in  which  the  So- 
licitor General  can  be  very  helpful.  As  you  know,  the  Solicitor  Gren- 
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eral  has  to  approve  appeals  by  Grovemment  agencies  from  the  trial 
courts  up  through  the  courts  of  appeals,  and  I  think  it  is  really  in- 
cumbent on  the  Solicitor  General  to  take  into  consideration,  among 
other  criteria,  the  impact  that  taking  another  appeal  will  have  on 
certainly  the  Federal  judiciary. 

Justice  Potter  Stewart  referred  to  the  Solicitor  Creneral  as  a  traf- 
fic cop,  and  I  think  that  is  true  not  only  at  the  court  of  appeals 
level  but,  of  course,  at  the  Supreme  Court  level.  And  I  think  that, 
as  a  general  matter,  former  Solicitors  General  have  done  a  very 
good  job  of  performing  that  function.  It  is  for  the  benefit  not  just 
of  the  Court,  but  for  the  system  as  a  whole. 

Senator  Hatch.  Well,  thank  you.  I  mentioned  in  my  office  the 
other  day  the  Meinhold  case. 

Mr.  Days.  Yes. 

Senator  Hatch.  It  is  a  very  important  case,  regardless  of  which 
side  you  would  be  on  in  the  case,  and  there  has  been  some  indica- 
tion that  the  administration  may  not  want  to  appeal  it  because 
they  happen  to  agree  with  the  conclusion  in  the  lower  court.  Yet, 
it  needs  to  be  appealed  to  determine  just  exactly  what  the  law  is 
really  going  to  be  in  this  area. 

I  encourage  you  to  appeal  it,  regardless  of  which  side  you  take 
in  that  matter,  so  that  we  have  some  definitiveness  within  the  law 
rather  than  have  the  conflict  that  will  inevitably  occur  within  the 
circuits  where  ultimately  it  is  going  to  have  to  go  up  to  the  Su- 
preme Court  anjrway. 

Mr.  Days.  Yes;  well,  I  can't  speak  to  that  particular  case.  I  am 
obviously  familiar  with  it,  but  I  think  that  in  the  past  there  has 
been  a  recognition — when  I  talked  about  the  orderly  development 
of  the  law — that  where  there  have  been  major  statutory  or  con- 
stitutional issues.  Solicitors  General  have  not  resisted  the  grant  of 
review  by  the  Supreme  Court  because  they  felt  that  it  was  appro- 
priate to  have  the  matter  resolved;  that  it  had  percolated  enough 
in  the  lower  courts,  the  issues  were  very  clear  and  the  time  had 
come  for  the  Supreme  Court  to  provide  some  definitive  guidance. 
And  I  certainly  will  operate  with  those  values  in  mind. 

Senator  HATCH.  But  I  am  offering  a  suggestion  to  go  beyond  that 
an  file  an  appeal  in  that  type  of  a  case. 

Mr.  Days.  Well,  the  same  principle  applies,  Senator. 

Senator  HATCH.  Sure,  because  I  think  that  there  are  some  of 
these  issues  that  are  going  to  tear  society  apart  until  the  definitive 
opinion  is  rendered,  and  it  is  better  to  find  out  where  we  stand 
than  to  let  it  just  percolate  because  we  have  got  a  result  that  some 
people  in  the  Gkjvernment  might  like  at  the  lower  level. 

Mr.  Days.  Yes. 

Senator  HATCH.  Now,  that  sometimes  cuts  both  ways.  That  may 
be  a  situation  where  one  time  the  liberals  might  not  like  the  appeal 
taken,  the  other  time  the  conservatives  will  not  like  it.  But  I  think 
in  most  cases  where  it  really  involves  a  unique  question  of  law,  you 
might  consider  taking  the  appeal  just  to  make  sure  that  it  is  ulti- 
mately and  finally  resolved  for  everybody  to  see,  regardless  of 
which  way  it  goes. 

Mr.  Days.  Well,  I  think  this  is  a  fundamentally  important  issue 
that  you  have  raised  and  certainly  something  that  will  be  part  of 
my  deliberative  process. 
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Senator  HATCH.  Well,  thank  you.  On  the  Americans  with  Disabil- 
ities Act,  as  you  know,  I  played  a  significant  role  and  managed  the 
floor  on  our  side  and  voted  for  that  bill,  but  I  also  recognize  that 
if  that  bill  is  misapplied — it  has  a  law  of  reasonability  within  it  and 
a  reasonability  standard,  but  some  would  think  it  should  be  ap- 
plied without  reason,  and  this  is  another  area  where  we  have  got 
to  define  the  law  relatively  quickly  or  it  will  tie  this  country  into 
knots,  and  tremendously  expensive  knots  at  that. 

So  I  am  hopeful  that  you  will  watch  that  bill  with  a  great  deal 
of  consideration  because  there  are  those  who  would  ignore  the  pro- 
visions that  require  reasonability  before  they  impose  the  burdens 
of  that  act  on  the  average  business  or  the  average  facility,  and  if 
those  are  excessively  administered  it  could  just  shut  down  the 
economy  and  shut  down  our  country.  That  is  why  we  wrote  it  that 
way  so  that  there  is  some  rule  of  reason  and  some  reasonable  way 
of  resolving  problems. 

The  same  way  with  the  Civil  Rights  Act  of  1991.  The  average 
emplo3rment  discrimination  case  today  costs  the  defendant  em- 
ployer about  $80,000  just  to  defend  it.  Consequently,  there  is  a  new 
industry  in  America  where  they  bring  these  employment  discrimi- 
nation cases  every  time  somebody  is  discharged  even  with  good 
cause  because  they  know  that  they  are  going  to  be  able  to  talk  the 
defense  lawyer,  which  in  many  cases  is  an  insurance  company,  or 
at  least  in  many  cases  where  you  have  a  fairly  substantial  busi- 
ness, into  going  into  the  defendant  business  person  or  insurance 
company  and  saying,  look,  it  is  going  to  cost  you  at  least  $80,000 
to  defend  this.  They  will  settle  it  for  $50,000. 

Mr.  Days.  Well,  I  don't  know  from  my  own  experience  whether 
that  is  an  accurate  characterization,  Senator. 

Senator  Hatch.  Well,  I  can  tell  you  I  do. 

Mr.  Days.  Well,  to  the  extent  that  the  Government  can  be  help- 
ful in  clarifying  the  standards  and  clarifying  the  limits  of  the  law, 
I  think  that  is  the  type  of  contribution  that  ought  to  be  made  so 
that  both  sides  of  the  controversy  understand  clearly  what  the 
rules  of  the  game  are,  and  where  there  is  that  type  of  clarity  there 
will  be  less  likelihood  of  the  extortion  example  that  you  were  just 
mentioning. 

Senator  Hatch.  Well,  as  you  can  imagine,  that  is  one  thing  that 
I  am  very  concerned  about  and  that  is  one  reason  I  am  bringing 
these  points  up  because  you  are  going  to  be  faced  with  these  types 
of  nuts  and  bolts,  everyday  economic  difficulty  problems  that  you 
can  play  a  pivotal  role  in  helping  to  resolve  rather  than  let  them 
go  on  and  on  and  on,  to  the  detriment  of  society  as  a  whole. 

Mr.  Days.  Yes. 

Senator  Hatch.  Well,  I  want  to  tell  you.  Professor  Days,  how 
much  I  personally  think  of  you.  I  think  you  are  a  very  fine  person. 
I  look  forward  to  working  with  you.  I  personally  have  supported 
you  and  will  support  you,  and  I  don't  expect  you  to  agree  with  me 
on  everything,  naturally.  It  would  be  a  wonderful  thing  if  you  did, 
I  am  sure,  but  I  will  enjoy  having  our  running  dialog  from  time  to 
time  on  important  issues  and  look  forward  to  you  giving  me  good 
reasons  why  I  should  change  my  viewpoints  from  time  to  time,  and 
hopefully  vice  versa. 
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But  I  wish  you  well  in  this  job  and  I  am  going  to  do  everjrthing 
I  can  to  see  that  you  are  confirmed  at  the  earliest  possible  conven- 
ience so  you  can  get  to  work  over  there  and  be  of  whatever  help 
I  can  be  to  you.  I  am  proud  that  you  have  this  opportunity.  You 
deserve  it  and  I  think  you  will  do  a  great  job. 

Mr.  Days.  Thank  you,  Senator. 

Senator  Hatch.  I  hope  you  have  not  minded  all  these  questions, 
but  I  just  kind  of  wanted  to  go  over  them  and  I  think  it  is  impor- 
tant for  the  public  at  large  to  hear  some  of  these  questions,  too,  be- 
cause they  are  important.  I  have  only  skirted  just  a  few  of  the  is- 
sues that  naturally  you  are  going  to  be  confronted  with,  but  they 
are  important  issues. 

Mr.  Days.  You  have,  obviously,  provided  me  with  a  homework  as- 
signment on  some  of  those  criminal  law  decisions. 

Senator  Hatch.  Well,  thank  you.  Senator  Biden  has  just  a  few 
questions  that  he  would  like  to  ask  in  closing.  He  had  to  go  to  an- 
other meeting  for  a  few  minutes,  but  I  understand  will  be  back  in 
just  a  few  minutes.  So  I  will  recess  these  hearings  for  5  minutes 
and  allow  Senator  Biden  time  to  get  back. 

Mr.  Days.  Thank  you. 

Senator  Hatch.  Thank  you. 

[Recess.] 

The  Chairman.  Thank  you  very  much,  professor,  for  accommo- 
dating me.  You  have  been  around,  as  I  said  earlier  this  morning, 
long  enough  to  know  that  a  measure  of  one's  acceptance  is  the  ab- 
sence of  Senators,  and  so  on  that  score  I  congratulate  you. 

Mr.  Days.  Thank  you. 

The  Chairman.  And  you  have  done — it  is  presumptuous  of  me  to 
say  it — incredibly  well  in  your  testimony  here  today.  Let  me  pursue 
one  area  that  is  going  to  be  on  our  plate  very  quickly  after  you  are 
confirmed — and  you  will  be  confirmed,  I  am  confident — and  that  is 
habeas  corpus.  As  you  know  better  than  I  do,  the  Supreme  Court 
has  issued  a  number  of  opinions  concerning  habeas  corpus  in  re- 
cent years,  and  I  make  no  secret  about  it  that  I  think  it  has  been 
in  the  wrong  direction,  but  that  is  my  view  as  a  legislator. 

One  issue  it  has  addressed  is  whether  a  second  habeas  petition 
should  be  limited  to  cases  in  which  the  petitioner  claims  he  or  she 
is  innocent  of  the  crime  for  which  they  were  charged  and  convicted. 
Now,  my  concern  in  this  area  is  that  an  innocence  limitation  ex- 
cludes cases  that  we  would  all  agree  deserve  a  new  trial;  for  exam- 
ple, a  case  where  the  prosecutor  knowingly  presented  perjured  tes- 
timony at  the  sentencing  phase  of  the  trial. 

I  don't  know  that  any  right-minded  prosecutor  or  person  in  this 
country  would  suggest  that  that  is  not  an  appropriate  circumstance 
to  grant  a  new,  if  not  trial  at  that  place,  at  least  a  new  sentencing 
phase  to  determine  whether  the  death  penalty  was  appropriate  in 
a  case,  or  the  size  and  nature  of  the  sentence. 

Last  year  in  Sawyer  v.  Whitley,  the  Supreme  Court  held  that 
some  sentencing  claims  must  be  permitted.  It  is  likely  that  this 
issue  will  continue  to  come  before  the  Court  as  the  specifics  of  what 
claim  can  be  presented  are  determined,  and  I  think  it  is  going  to 
be  an  area  that  you  may  very  well  find  yourself — not  because  you 
seek  it,  but  because  it  is  right  and  because  there  is  controversy — 
you  may  find  yourself  dealing  with. 
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In  your  view,  if  you  are  able  to  speak  to  it  now,  or  you  would 
rather  submit  it  in  writing,  or  you  don't  have  a  view  at  this  mo- 
ment— in  your  view,  should  the  Federal  courts  bar  challenges  to 
constitutional  error  at  the  sentencing  phase  of  the  trial? 

Mr.  Days.  I  can  speak  in  my  personal  capacity.  I  don't  think  that 
those  should  be  barred. 

The  Chairman.  If  this  issue  again  comes  before  the  Supreme 
Court,  are  you  in  a  position  to  indicate  what  you  would  recommend 
what  position  the  Government  take? 

Mr.  Days.  No,  I  am  not.  Senator. 

The  Chairman.  Could  you  tell  us — and  I  understand  if  you  can't, 
but  could  you  tell  us  what  standards  you  would  ask  to  be  consid- 
ered or  what  measure  you  would — well,  actually,  let  me  withdraw 
that  question.   I  will  withhold  the  question  because  it  may  not 

be 

Mr.  Days.  I  was  taking  a  deep  breath  as  you  proceeded.  Senator. 

The  Chairman.  No,  no.  It  will  move  you  in  a  direction  that  I  ac- 
knowledge is  not  particularly  appropriate  for  you  to  speak  to  now. 
Let  me  move  to  another  aspect  of  habeas  that  is  still  ripe.  Without 
getting  into  any  specifics  about  existing  Supreme  Court  cases,  let 
me  ask  you  a  general  question  about  the  deference  a  Federal  court 
should  give  to  the  legal  determination  of  State  court  judges. 

Some  have  argued,  like  my  colleague.  Senator  Hatch,  for  whom 
I  have  a  great  deal  of  respect,  that  Federal  courts  should  defer  to 
State  court  determinations  of  constitutional  law  in  all  cases.  I 
think  that  is  an  accurate  reflection.  I  may  be  mistaken.  It  is  not? 

Let  me  withdraw  Senator  Hatch's  name.  Some  have  argued  on 
this  committee  and  off  this  committee  that  that  should  be  the 
standard,  and  over  the  past  few  years  the  Justice  Department,  too, 
has  argued  that  the  Supreme  Court  should  adopt  what  is  referred 
to  as  the  full  and  fair  rule  of  deference  in  all  habeas  corpus  cases. 
In  other  words,  the  Department  has  argued  that  a  Federal  judge 
should  defer  to  a  State  court  determination  of  constitutional  law, 
even  if  the  interpretation  was  incorrect,  as  long  as  the  State  court 
has  considered  the  constitutional  question. 

Do  you  believe  the  Federal  courts  have  the  obligation  to  correct 
the  constitutional  errors  of  State  court  judges,  assuming  they  are 

errors? 

Mr.  Days.  In  my  personal  capacity,  I  have  taken  a  very  clear  po- 
sition on  that.  I  believe  that  they  do. 

The  Chairman.  Now,  last  year  in  Wright  v.  West  a  majority  of 
the  Court  refused  to  adopt  the  rule  of  deference  sought  by  the  De- 
partment of  Justice.  This  year  the  Court,  in  Withrow  v.  Williams, 
again  refused  to  adopt  the  rule  of  deference.  In  deciding  the  De- 
partment's position  on  this  issue  in  future  cases  before^  the  Su- 
preme Court,  I  take  it  you  will  consider  whether  the  Court's  refusal 
in  Wright  and  Withrow  to  accept  a  broad  deference  rule  should  be 
adhered  to  or  attempted  to  be  overruled.  I  assume  you  would  take 
the  present  rulings  into  consideration,  is  that  correct? 

Mr.  Days.  Absolutely;  I  think  what  the  Court  has  been  doing  is 
looking  at  what  it  understood  to  be  the  intent  of  Congress  in  deal- 
ing with  this  against  the  backdrop  of  the  historic  writ  and  it  has 
come  to  the  conclusions  that  you  indicated.  So,  that  would  have  to 
have  a  significant  bearing  on  my  judgment. 
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The  Chairman.  Now,  so  I  don't  have  to  ask  you  all  these  ques- 
tions, let  me  take  a  moment  to  peruse  the  remaining  questions.  I 
would  like  to  be  clear  about  something  else.  Under  the  current  ha- 
beas statute,  the  Federal  habeas  courts  are  directed  to  accord  a 
presumption  of  correctness  to  State  court  findings  of  fact,  and  the 
controversial  issue  that  we  are  talking  about  here  is  whether  there 
should  be  a  rule  of  deference  with  regard  to  State  court  rulings  on 
questions  of  constitutional  law  and  on  the  application  of  what  that 
law  to  the  facts  of  the  case  would  mean. 

What  do  you  believe  would  be  the  result  if  the  Court  or  the  Con- 
gress, for  that  matter,  adopted  a  general  rule  of  deference? 

Mr.  Days.  Senator,  I 

The  Chairman.  Not  that  you  would  intervene  or  not. 

Mr.  Days.  Yes,  yes. 

The  Chairman.  What  do  you  think  the  result  would  be? 

Mr.  Days.  Senator,  my  view  all  along  has  been  that  the  Federal 
courts  play  a  unique  role  in  our  society  in  interpreting  and  apply- 
ing the  Constitution,  and  so  I  start  with  great  reservations  about 
anything  that  would  relieve  the  Federal  courts  of  playing  that  role 
or  remove  the  jurisdictional  responsibility  to  carry  out  that  func- 
tion. 

The  Chairman.  Well,  let  me  conclude  this  by  suggesting  for  your 
consideration — and  I  think  we  are  in  agreement  on  this,  not  that 
that  is  necessary  at  this  point.  It  seems  to  me  that  were  we  to 
adopt  a  general  rule  of  deference — and  it  is  argued  by  the  pro- 
ponents of  that  position  that  if  we  were,  what  we  would  do  is  we 
would  reduce  tension  between  our  State  and  Federal  courts. 

I  would  just  raise  for  your  consideration  the  prospect  that  it  may 
increase  tension  because  under  a  rule  of  deference  Federal  habeas 
courts  would  be  looking  at  State  court  judgments  not  to  see  wheth- 
er they  got  it  right,  but  to  see  whether  the  court  acted  unreason- 
ably or  in  bad  faith.  It  would  seem  to  me  where  there  were  obvious 
breaches  of  constitutional  law,  the  Federal  courts  would  feel  com- 
pelled to  find  that  that  had  occurred,  and  instead  of  concluding 
that  they  got  the  law  wrong,  they  would  conclude  that  they  acted 
in  bad  faith  or  that  they  acted  unreasonably.  I  would  argue  that 
that  would  be  the  likely  outcome.  I  don't  think  any  individual  case 
would  be  determined  difierently. 

For  example,  let  us  say  there  is  a  full  and  fair  rule  and  it  was 
clear  that  the  prosecutor  knowingly  admitted  perjured  evidence  at 
the  sentencing  phase.  It  doesn't  go  to  innocence.  Let  us  assume  the 
State  court  reviewed  that  and  concluded  that  it  was  not  a  violation 
of  any  constitutional  right  of  the  defendant;  therefore,  the  death 
penalty  should  be  imposed.  The  one  bite  out  of  the  apple  is  given, 
assuming  we  change  the  law.  It  was  a  full  and  fair  rule. 

I  can't  fathom  most  Federal  courts  suggesting  that,  well,  under 
the  full  and  fair  standard  it  is  not  ours  to  review.  I  would  respect- 
fully suggest,  and  I  am  not  asking  for  a  response,  that  you  are  as 
likely  to  get  from  a  Federal  court  the  conclusion  that  there  was  bad 
faith  or  unreasonableness.  I  think  that  would  begin  an  emerging 
doubt  of  respect  for  some  State  courts  more  than  others  in  terms 
of  their  application,  their  abilities,  their  earnestness,  their  jurispru- 
dential capabilities,  if  you  will,  and  I  think  that  would  set  it  back, 
not  enhance  it. 


258 

Mr.  Days.  Well,  I  don't  really  know  the  answer  to  the  point  that 
you  were  just  raising  or  your  observation.  I  do  know,  although  I 
don't  know  the  details  of  the  legislation,  that  the  administration  is 
working  very  closely  with  the  Congress  in  trying  to  address  habeas 
and  crime  issues.  All  I  can  say  is  that  as  Solicitor  General,  if  Con- 
gress sees  fit  to  enact  legislation  that  bears  on  some  of  these  is- 
sues, it  will  be  my  duty  to  defend  that  statute  before  the  Supreme 
Court. 

The  Chairman.  Well,  as  my  mother  would  say,  with  the  grace  of 
God  and  the  goodwill  of  the  neighbors,  we  will  not  enact  a  full  and 
fair  principle  in  the  habeas  legislation  that  I  think  we  will  enact 
this  term  which  will  reduce  what  most  nonlawyers  refer  to  as  frivo- 
lous habeas  applications,  and  some  lawyers. 

But  I  thank  you  very,  very  much,  professor.  I  look  forward — we 
will  work  less  with  you  than  we  will  other  members,  by  the  very 
nature  of  what  we  have  debated  here  and  discussed,  the  independ- 
ence of  your  office.  It  has  been  a  long  time,  as  they  say,  between 
drinks  for  you  and  me.  I  mean,  we  both  were  much  younger  when 
we  sat  in  these  relative  positions.  I  sat  in  a  chair  down  there,  but 
from  your  writings  and  from  what  I  know  of  you  and  from  what 
has  obviously  been  the  case  with  me,  we  have — how  can  I  phrase 
it — we  have  each  gone  through  a  maturation  process — ^you  needed 
it  much  less  than  I  did — that  has  hopefully  been  the  mark  of  an 
educated  person,  where  our  positions  have  not  changed,  but  been 
refined. 

I  think  that  you  are  uniquely  suited  for  this  job  in  terms  of  your 
temperament,  in  terms  of  your  overall  attitude  toward  the  role  and 
responsibility  of  a  Solicitor  General.  Your  academic  and  intellectual 
credentials  and  your  integrity  have  never  been  in  question  in  any- 
body's mind,  ever.  So  we  look  forward  to  working  with  you. 

As  you  can  tell  from  my  Republican  friends,  apparently  there  is 
a  consensus  that  crosses  party  lines.  I  want  to  pay  special  tribute 
to  Senator  Hatch  and  Senator  Thurmond  and  others.  In  light  of 
some  of  the  legitimate  positions  you  took  as  the  head  of  the  Civil 
Rights  Division  very  much  in  opposition  to  positions  that  are  held 
by  my  Republican  colleagues,  it  would  not  have  been  surprising 
had  they  concluded  that  this  is  something  they  should  make  a  big 
case  of,  not  again  in  terms  of  your  person  or  your  character,  but 
on  issues  relating  to  substance,  ideology,  and  they  did  not  and  they 
have  not. 

I  hope  it  is  something  that  we  Democrats  learn  if  and  when — 
I  hope  it  doesn't  occur  soon — we  are  back  in  the  minority  or  we 
don't  have  a  Democratic  President  because  they  have  said  they 
were  going  to  lessen — how  can  I  phrase  it — the  ideological  combat 
and  thus  far  they  have  done  that,  and  I  compliment  them  for  it. 
As  I  said,  I  hope  we  all  learn  something  from  it. 

But,  again,  thank  you  very,  very  much.  With  a  little  bit  of  luck, 
we  will  be  able  to  move  to  a  vote  on  you  in  the  committee  soon  and 
to  the  floor  of  the  U.S.  Senate  so  you  can  actually  get  underway. 
As  you  said  at  the  outset — I  don't  blame  you  and  I  am  amazed  that 
you  have  been  able  to  contain  your  pride — what  a  great  honor, 
what  a  great,  great  honor  to  be  the  Solicitor  General  of  the  United 
States.  I  really  think,  quite  frankly,  for  a  lawyer  that  is  a  greater 
honor  than  being  Attorney  General.  That  is  a  greater  honor  than 
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is  afforded  a  lawyer  in  this  country,  other  than  being  on  the  Court, 
although  I  don't  discount  your  assertion  that  you  may  very  well 
be — what  did  you  say — the  39th  clerk.  But  it  is  a  great  honor,  and 
enjoy  it.  You  are  entitled  to  enjoy  it,  and  your  family  obviously  is 
proud  and  they  should  be.  Again,  thank  you  very  much. 
[The  prepared  statement  of  Mr.  Days  follows:! 

Prepared  Statement  of  Drew  S.  Days  III 

Mr.  Chairman:  I  want  to  thank  you  and  the  other  members  of  the  Committee  for 
giving  so  graciously  of  your  time  to  meet  with  me  over  the  past  few  weeks  about 
my  nomination  to  become  the  next  SoUcitor  General  of  the  United  States.  I  appre- 
ciate the  frankness  with  which  each  of  you  expressed  your  concerns  about  the  prop- 
er discharge  of  the  Solicitor  General's  duties  and  hope  that  you  found  me  equally 
forthcoming  in  responding  to  those  concerns. 

I  also  want  to  thank  Senators  Dodd  and  Lieberman  for  introducing  me  to  the 
Committee  this  morning.  Like  many  Americans,  I  have  led  a  rather  peripatetic  ex- 
istence: bom  in  Georgia;  early  youth  in  Florida;  late  teens  and  early  adulthood  in 
New  York;  and  then  a  series  of  moves  during  and  after  law  school  from  Connecticut 
to  Illinois,  to  Honduras,  to  New  York,  to  Pennsylvania,  to  the  District  of  Columbia, 
and  finally  back  to  Connecticut  in  1981.  It  has  been  an  itinerant  but  fulfilling  life. 
But  I  want  both  Senators  to  know  how  especially  happy  my  family  and  I  have  been 
as  citizens  of  New  Haven  and  of  Connecticut  during  the  past  twelve  years. 

As  a  student  of  Greek  tragedy,  I  have  been  fairly  successful,  thus  far,  in  control- 
ling what  the  Greeks  referred  to  as  overweening  pride  (or  hubris).  But  all  of  you 
on  the  committee,  especially  those  of  you  who  are  lawyers,  must  understand  how 
honored  I  feel  to  have  been  chosen  by  President  Clinton  and  Attorney  General  Reno 
to  become  this  Administration's  chief  lawyer  before  the  Supreme  Court  of  the  Unit- 
ed States.  The  late  Justice  Thurgood  Marshall  said  it  was  "the  best  job  [he]  ever 
had."  It  is  a  job  that  most  lawyers  would  give  anything  to  have  and  there  are  un- 
doubtedly a  number  of  lawyers  who  would  serve  with  distinction  as  Solicitor  Gen- 
eral. 

All  things  considered,  I  am  gratified  that  the  President  and  the  Attorney  General, 
after  assessing  my  qualifications  for  the  job,  selected  me.  As  a  lawyer  for  the 
NAACP  Legal  Defense  Fund  for  eight  years,  I  spent  much  of  my  time  on  Supreme 
Court  issues,  largely  writing  briefs  opposing  review  in  cases  that  I  had  won  in  the 
lower  courts,  or  filing  friend  of  the  court  briefs  in  cases  involving  other  parties.  Dur- 
ing my  tenure  with  the  Legal  Defense  Fund,  I  also  litigated  scores  of  cases  at  both 
the  Federal  trial  and  appellate  court  level.  Indeed,  it  was  in  this  connection  that 
I  came  to  the  attention  of  then-Judge  Griftin  Bell  who  later,  as  Attorney  General, 
asked  me  to  become  his  Assistant  Attorney  General  for  Civil  Rights. 

As  Assistant  Attorney  General  for  Civil  Rights,  I  had  the  pleasure  of  working 
closely  with  President  Carter's  distinguished  Solicitor  General,  the  late  Judge  Wade 
H.  McCree.  I  spent  a  significant  part  of  each  day  discussing  what  the  Department's 
positions  should  be  and  then  reviewing  drafts  of  government  briefs  in  Supreme 
Court  cases.  In  addition  to  working  on  the  preparation  or  briefs  in  the  Supreme 
Court,  I  also  was  fortunate  to  have  been  invited  by  the  Solicitor  General  to  argue 
for  the  United  States  in  five  cases  raising  issues  that  fell  within  the  responsibility 
of  the  Civil  Rights  Division. 

As  a  law  professor,  first  at  Temple  University  in  the  1970s,  and  more  recently 
at  Yale,  I  have  suffered  from  a  disease  common  to  legal  academics  of  being  an  incur- 
able Court-watcher  and  analyst  with  respect  to  the  Court's  membership,  practices, 
and  opinions.  The  opportunities  for  me  to  pursue  this  activity  have  been  presented 
daily  in  my  courses  over  the  past  twelve  years  in  the  areas  of  civil  procedure,  fed- 
eral jurisdiction,  the  First  Amendment,  comparative  constitutional  law,  and  anti- 
discrimination law.  For  the  past  several  years,  I  have  also  taught  a  seminar  on  Su- 
preme Court  practice  focusing  on  the  strategic  choices  of  lawyers,  including  the  So- 
licitor General,  involved  in  constitutional  litigation. 

A  major  attraction  of  the  Solicitor  General's  job  for  most  lawyers,  I  suspect,  is 
that  he  or  she  serves  as  the  federal  government's  lawyer  before  the  Supreme  Court, 
affording  the  incumbent  an  opportunity  to  appear  personally  before  the  Court  in  in- 
teresting and  important  cases  on  a  regular  basis.  I  am  no  exception.  However,  I  am 
also  drawn  by  the  prospect  of  performing  the  less  public  functions  of  the  Solicitor 
General.  Of  particular  interest  to  me  is  the  duty  to  ensure  that  the  government 
speaks  to  the  Court  in  a  coherent  voice,  shaping  the  most  responsible  position  on 
behalf  of  the  United  States. 
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In  carrying  out  this  responsibility,  the  SoUcitor  General  ultimately  must  take  a 
stand.  But  I  believe  that  he  or  she  also  has  a  duty,  almost  judicial  in  its  character, 
to  hear  out  competing  views  within  the  administrator  prior  to  arriving  at  a  final 
position,  and,  wherever  principle  permits,  to  seek  to  reconcile  differences  of  affected 
agencies.  A  similar  process  should  take  place  when  the  government  contemplates 
entering  a  case  in  which  it  is  not  a  party,  or  has  been  invited  to  do  so  by  the  Court. 
The  Solicitor  General  must  listen  to  the  views  of  the  parties  in  such  cases  and  weigh 
carefully  the  consequences  of  the  government's  participation  for  the  interests  of  the 
United  States  and  the  orderly  development  of  the  law.  A  critical  element  in  this 
process  is  the  longstanding  tradition  that  the  Solicitor  General  should  exercise  his 
or  her  independent  judgment  in  making  these  decisions.  I  intend  to  honor  that  tra- 
dition. 

I  am  aware  that  the  Solicitor  General's  job  is  not  an  easy  one  for  it  entails,  on 
the  one  hand,  being  a  forceful  and  effective  advocate  for  the  Government  before  the 
Supreme  Court.  On  the  other  hand,  the  Solicitor  General,  for  both  ethical  and  prag- 
matic reasons,  has  a  duty  toward  the  Supreme  Court  "of  absolute  candor  and  fair 
dealing."  As  former  Solicitor  General  Simon  E.  Sobeloff  said,  "My  client's  chief  busi- 
ness is  not  to  achieve  victory  but  to  establish  justice."  I  believe  that  my  training, 
experience,  and  personal  style  will  enable  me  to  perform  these  important  functions 
effectively.  Dean  Erwin  Griswold  has  remarked  that  "it  is  a  tightrope,  but  the  Solici- 
tor General  should  keep  his  balance."  I  hope  that  all  who  deal  with  me,  if  confirmed 
as  Solicitor  General,  will  perceive  me  as  a  person  of  the  highest  professional  integ- 
rity and  will  respect  my  decisions  even  when  they  may  disagree  with  the  results. 

With  your  indulgence,  Mr.  Chairman,  and  that  of  the  Committee,  I  would  like  to 
make  one  final  point.  Over  the  last  twelve  years,  I  have  been  actively  involved  in 
promoting  human  rights  abroad,  most  notably  in  my  capacity  as  the  director  of  a 
research  center  at  Yale  Law  School.  This  work  has  required  me  to  travel  to  a  num- 
ber of  countries  in  Asia,  Africa,  and  Latin  America  and  to  evaluate  their  judicial 
systems.  Unfortunately,  I  have  found  too  few  instances  in  these  countries  where 
lawyers  and  judges  are  free  to  act  with  independence  and  where  other  government 
officials  feel  themselves  bound  to  honor  legal  limits  set  by  the  courts.  These  experi- 
ences have  caused  me  to  appreciate  even  more  deeply  than  before  the  genius  of  our 
judicial  system,  in  general,  and,  in  particular,  the  impressive  degree  to  which  most 
Americans  show  respect  for  the  "Rule  of  Law." 

Since  the  office  was  established  in  1870,  remarkable  Solicitors  General,  both 
Democrats  and  RepubUcans,  have  contributed  in  no  small  measure  to  building  and 
reinforcing  this  attitude  among  our  citizenry. 

It  is  another  tradition  that,  if  confirmed,  I  intend  to  uphold  with  all  the  strength 
within  me.  Thank  you,  again. 

That  completes  my  prepared  statement,  Mr.  Chairman.  I  would  be  pleased  to  an- 
swer any  questions  that  you  or  other  members  of  the  Committee  may  have. 

The  Chairman.  We  are  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


/\/\        Dcparfineiil  ol  Justico 

1 1  Association  of"  Black  Attorneys 

IHMAItA  "^y  20,  1993 


Honorable  Joseph  P.  Biden 
Chairman,  Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Biden: 

The  Department  of  Justice  Association  of  Black  Attorneys 
(DOJABA) ,  an  organization  of  over  100  black  attorneys  at  the 
United  States  Department  of  Justice,  writes  to  endorse  the 
nomination  of  Drew  S.  Days  III  for  the  position  of  Solicitor 
General  of  the  United  States. 

During  his  tenure  as  Assistant  Attorney  General  for  Civil 
Rights  in  the  Department  of  Justice,  between  1977  and  1980,  Mr. 
Days  gave  new  meaning  to  the  concept  of  civil  rights  enforcement. 
Under  his  leadership,  the  Civil  Rights  Division  filed  an 
unprecedented  number  of  enforcement  actions,  including  several 
large  and  very  complicated  cases  in  the  areas  of  education, 
housing  and  employment,  that  broke  new  ground  in  civil  rights 
law.   At  the  same  time,  Mr.  Days  insisted  that  the  Division 
conduct  its  enforcement  efforts  in  a  manner  consistent  with  the 
highest  ethical  and  moral  standards. 

Many  of  our  members  who  worked  for  him  during  this  period 
know  him  as  a  person  of  immense  warmth,  integrity,  and  character. 
He  is  a  remarkably  compassionate  man  who,  despite  his  high 
position  and  intellect,  has  never  lost  sight  of  the  needs  and 
concerns  of  the  common  person.   In  personnel  matters  affecting 
his  employees,  he  continually  displayed  an  inordinate 
sensitivity  to  their  problems.   All  of  these  characteristics  will 
serve  him  well  as  Solicitor  General  of  the  United  States. 

Therefore,  it  is  with  great  pleasure  and  immense  pride  that 
we  support  Drew  S.  Days  III  for  Solicitor  General  of  the  United 
States. 

Sincerely, 

Michael  E.  Robinson 
Chair,  Department  of  Justice 
Association  of  Black  Attorneys 
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JOSEPH  tL  BIDCN.  J».  DELAWARE.  CHAIRMAN 


EDWARD  M   KENNEDY.  MASSACHUSETTS 
HOWARD  M    METZENBAUM.  OHIO 
DENNIS  DfCONC>NI.  ARIZONA 
PATRICK  J    LEAHY.  VERMONT 
HOWELL  HEFLIN,  ALABAMA 
PAUL  SIMON.  ILLINOIS 
HERBERT  KOHL  WISCONSIN 
DIANNE  FEINSTEIN.  CALIFORNIA 
CAROL  MOSELEV-BRAUN.  ILLINOIS 


OARIN  G    HATCH.  UTAH 
STROM  THURMOND.  SOLTTH  CAROLINA 
ALAN  K    SIMPSON.  WYOMING 
CHARLES  E   GAASSUY   IOWA 
ARLEN  SPECTER.  PENNSYLVANIA 
HANK  BROWN.  COLORADO 
%VlLLUUwl  S   COHEN.  MAINE 
LARRY  PRESSLER.  SOUTH  DAKOTA 


CYMTKIA  C    HOGAM.  CMICF  COUNSEL 
CAmCRlNe  W   RUSSfLL-  STAPF  DtRECTOA 
UAM  K  cxslEA  MiNOmrr  staff  OtMCTCW 
SHAAON  n<OS>    MINOfUTY  CHIEF  COUNSEL 


lanited  Starts  ^tnatt 

COMMITTEE  ON  THE  JUDICIARY 
WASHINGTON.  DC  20510-6275 


June  22,  1993 


Mr.  Drew  S.  Days,  III 

Solicitor  General  of  the  United  States 

Department  of  Justice 

10th  Street  and  Constitution  Avenue,  N.W. 

Washington,  D.C.   20530 

Dear  Mr.  Days: 

Following  your  testimony  before  the  Judiciary  Committee  on 
May  20,  1993,  I  respectfully  request  that  you  respond  in  writing 
to  the  attached  additional  questions  that  Senator  Thurmond  has 
submitted.   Your  timely  response  is  appreciated. 

Please  direct  your  responses  to  the  attention  of  Cathy 
Russell  of  my  staff.  Should  you  have  any  questions,  please 
contact  her  at  224-5225. 


Thank  you  for  your  assistance. 


Sincarely , 


Enclosures 


fl 


Joseph  R.  Biden,  Jr. 
Chairman 


QUESTIONS  FROM  SENATOR  THURMOND  FOR  DREW  SAONDERS  DATS,  III 

1.   Professor  Days,  what  is  your  view  of  stare  decisis  and  the 
importance  of  precedents  in  our  American  system  of  law? 


2.   It  is  my  firm  belief  that  the  role  of  a  judge  is  to  interpret 
the  law  and  not  engage  in  judicial  activism.   Please  state  your 
views  on  judicial  restraint  and  whether  you  see  any  inherent 
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dangers  in  members  of  the  judicial  branch  engaging  in  judicial 
activism. 

3.  In  your  speech  "Living  Without  the  Constitution",  you  seem  to 
indicate  that  the  Constitution  is  not  the  only  source  of  rights 
and  remedies  for  the  problems  that  confront  our  Nation.   Please 
discuss  whether  you  view  the  Constitution  as  guaranteeing  only 
certain  enumerated  rights,  or  whether  you  think  the  Constitution 
should  be  interpreted  in  a  more  expansive  manner  to  also  include 
unenumerated  rights . 

4.  Professor  Days,  as  you  are  aware,  there  have  been  increasing 
restrictions  on  how  preemptory  strikes  can  be  used  by  litigants 
to  exclude  certain  categories  of  individuals  when  picking  a  jury. 
Do  you  believe  that  preemptory  strikes  continue  to  serve  a  useful 
purpose,  or  would  you  favor  eliminating  preemptory  strikes 
altogether? 

5.  As  you  may  know.  Professor  Days,  I  am  the  Ranking  Member  of 
the  Subcommittee  on  Antitrust,  Monopolies  &  Business  Rights.   To 
the  extent  that  you  are  familiar  with  the  antitrust  laws,  please 
give  us  your  views  on  the  antitrust  laws  and  their  importance  to 
the  competitiveness  of  U.S.  businesses. 

6.  Please  discuss  your  view  of  the  sentencing  guidelines  under 
which,  as  you  may  know,  the  Federal  courts  have  operated  for 
several  years  now.   These  guidelines  grew  out  of  the  Sentencing 
Reform  Act  of  1984,  which  I  co-authored  with  Senators  Kennedy, 
Biden,  Hatch  and  others,  and  require  lengthy  prison  sentences  for 
violent  offenders,  major  drug  dealers,  repeat  offenders,  and 
serious  "white  collar"  offenses. 

7.  Professor  Days,  please  discuss  your  views  on  the  recent 
Supreme  Court  decisions  in  the  area  of  habeas  corpus  review  and 
whether  you  see  a  need  to  reform  the  use  of  habeas  petitions. 
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U.S.  Department  of  Justice 

Office  of  the  Solicitor  General 


The  Solialor  General 


Washmglon.  DC  20530 


August  16,  1993 


Honorable  Joseph  R.  Biden 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510-6275 

Dear  Senator  Biden: 

In  your  letter  of  June  22,  1993,  you  requested  that  I 
respond  to  additional  questions  submitted  by  Senator  Thurmond 
following  my  testimony  before  the  Judiciary  Committee  on  May  20, 
1993,  concerning  my  nomination  to  the  position  of  Solicitor 
General.   As  you  know,  following  the  May  20  hearing,  the  Senate 
gave  its  consent  to  my  appointment,  and  I  was  appointed  to  office 
by  the  President  on  May  28,  1993. 

In  light  of  your  request,  I  have  attached  responses  to 
Senator  Thurmond 's  questions. 


Sincerely, 


Drew  S.  Days,  III 
Solicitor  General 


RESPONSES  TO  QUESTIONS  FROM  SENATOR  THURMOND 
FOR  DREW  SAUNDERS  DAYS,  III 

1.  Professor  Days,  what  is  your  view  of  stare  decisis  and 
the  importance  of  precedents  in  our  American  system  of  law? 


As  I  stated  during  my  confirmation  hearings,  I  believe  the 
doctrine  of  stare  decisis  is  of  central  importance  to  the 
judicial  function  and  the  rule  of  law.   Accordingly,  the 
Solicitor  General  should,  in  my  view,  not  request  the  Court  to 
revisit  existing  precedent  unless  there  is  a  sound  basis  for 
contending  that  the  circumstances  the  Court  has  suggested  for  an 
exception  to  the  rule  of  stare  decisis  are  present. 
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2.  It  is  my  firm  belief  that  the  role  of  a  judge  is  to 
interpret  the  law  and  not  to  engage  in  judicial  activism.   Please 
state  your  views  on  judicial  restraint  and  whether  you  see  any 
inherent  dangers  in  members  of  the  judicial  branch  engaging  in 
judicial  activism. 

I  agree  that  the  role  of  a  judge  is  to  interpret  the  law. 
Adherence  to  that  role,  and  corresponding  respect  for  the  roles 
of  Congress  and  the  Executive  Branch,  are  fundamental  to  the 
legitimacy  of  the  Judicial  Branch  under  our  constitutional  system 
of  separated  powers.   At  the  same  time,  the  courts  must  be 
mindful  of  their  constitutionally  based  obligation  to  enforce 
constitutional  guarantees  in  cases  properly  brought  before  them. 


3.  In  your  speech  "Living  without  the  Constitution",  you 
seem  to  indicate  that  the  Constitution  is  not  the  only  source  of 
rights  and  remedies  for  the  problems  that  confront  the  Nation. 
Please  discuss  whether  you  view  the  Constitution  as  guaranteeing 
only  certain  eniomerated  rights,  or  whether  you  think  the 
Constitution  should  be  interpreted  in  a  more  expansive  manner  to 
also  include  unenumerated  rights. 

The  theme  of  my  speech  "Living  without  the  Constitution, " 
delivered  in  1987,  was  that  there  is  more  to  democracy  than  what 
the  Supreme  Court  has  decided  on  a  particular  issue.   I  sought  to 
make  the  point  that  where  the  Court  has  declined  to  interpret  the 
Constitution  to  address  a  particular  problem  or  to  afford 
protection  to  individuals  in  a  particular  situation,  the 
Constitution  contemplates  that  the  legislative  and  executive 
branches  of  the  federal  and  state  governments  nevertheless  retain 
the  authority  to  address  the  matter  through  statutory  or  other 
means.   And  in  a  democracy,  citizens  should  recognize  their 
important  role  in  petitioning  the  legislative  and  executive 
branches  for  redress  of  grievances  of  that  (or  any  other)  sort. 
Solutions  of  this  sort  lessen  the  occasion  for  the  courts  to 
resolve  the  same  issues  through  an  expansive  view  of  the 
Constitution. 


4.  Professor  Days,  as  you  are  aware,  there  have  been 
increasing  restrictions  on  how  peremptory  strikes  can  be  used  by 
litigants  to  exclude  certain  categories  of  individuals  when 
picking  a  jury.   Do  you  believe  that  peremptory  strikes  continue 
to  serve  a  useful  purpose,  or  would  you  favor  eliminating 
preemptory  strikes  altogether? 

I  believe  that  peremptory  strikes  do  continue  to  serve  a 
useful  role  in  certain  instances  in  which  a  prospective  juror 
might  not  be  subject  to  disqualification  from  service  for  cause, 
but  a  party  concludes  that  service  by  that  individual  would  raise 
concerns  of  possible  bias.   Peremptory  strikes  furnish  a  way  of 
assuring  those  who  are  most  deeply  affected  by  the  judicial 
proceedings  --as  well  as  the  public  --an  extra  measure  of 
assurance  that  the  proceeedings  are  fair. 

At  the  same  time,  beginning  with  Batson  v.  Kentucky.  476 
U.S.  79  (1986),  the  Supreme  Court  has  held  in  a  variety  of 
contexts  that  litigants  must  not  be  permitted  to  utilize 
peremptory  strikes  based  on  the  race  of  the  prospective  juror. 
As  Solicitor  General,  I  recently  filed  a  brief  on  behalf  of  the 
United  States  as  amicus  curiae  in  J.E.B.  v.  T.B. .  S.  Ct.  No.  92- 
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1239,  taking  the  position  that  the  Batson  principle  applies  to 
gender-based  peremptory  challenges  as  well. 


5.   As  you  may  know.  Professor  Days,  I  am  the  Ranking  member 
of  the  Subcommittee  on  Antitrust,  Monopolies  &   Business  Rights. 
To  the  extent  that  you  are  familiar  with  the  antitrust  laws, 
please  give  us  your  views  on  the  antitrust  laws  and  their 
importance  to  the  competitiveness  of  U.S.  businesses. 

The  antitrust  laws  have  rightly  been  called  our  charter  of 
economic  liberty.   Enforcement  of  those  laws  is  one  of  the  most 
important  responsibilities  entrusted  to  the  Department  of 
Justice,  in  both  the  domestic  and  the  international  economies. 
The  formulation  of  the  Administration's  antitrust  policy  is 
primarily  the  responsibility  of  the  Assistant  Attorney  General 
for  the  Antitrust  Division,  under  the  guidance  of  the  Attorney 
General  and  in  consultation  with  other  interested  components  of 
the  government,  such  as  the  Federal  Trade  Commission. 

Formulation  of  antitrust  policy  requires  faithful  adherence  to 
the  purposes  of  the  antitrust  laws,  an  ongoing  assessment  of  the 
various  sectors  of  our  economy,  and  other  federal  statutes  that 
regulate  economic  activity.   Assistant  Attorney  General  Bingaman 
is  now  engaged  in  a  thorough  review  of  antitrust  policy. 

An  important  aspect  of  the  Solicitor  General's 
responsibility  is  to  represent  the  United  States,  as  a  party  or 
amicus  curiae,  in  Supreme  Court  cases  arising  under  the  antitrust 
laws.   I  will,  of  course,  consult  closely  with  Assistant  Attorney 
General  Bingaman  and  other  interested  officials  in  doing  so. 


6.  Please  discuss  your  view  of  the  sentencing  guidelines 
under  which,  as  you  know,  the  Federal  courts  have  operated  for 
several  years  now.   These  guidelines  grew  out  of  the  Sentencing 
Reform  Act  of  1984,  which  I  co-authored  with  Senators  Kennedy, 
Biden,  Hatch  and  others,  and  require  lengthy  prison  sentences  for 
violent  offenders,  major  drug  dealers,  repeat  offenders,  and 
serious  "white  collar"  offenses. 

The  basic  purpose  of  the  Sentencing  Guidelines  of 
eliminating  sentencing  disparities  among  similarly  situated 
defendants  and  crimes  of  a  similar  nature  has  been  in  large 
measure  accomplished.  There  have  been  some  complaints  that  the 
Guidelines  have  not  worked  in  particular  cases  or  categories  of 
cases,  but  Congress  provided  an  effective  mechanism  for 
addressing  those  problems  as  they  arise,  through  Guidelines 
amendment  authority  of  the  Sentencing  Commission.   To  date,  the 
Guidelines  have  resulted  in  an  increased  burden  for  the  federal 
courts  of  appeals,  since  the  1984  Sentencing  Reform  Act  permits 
appeals  from  sentence  in  a  large  number  of  cases.   However,  it 
may  be  that  this  burden  will  be  reduced  in  the  future  as  the 
courts  become  increasingly  familiar  with  the  Guidelines  and 
issues  that  surface  are  addressed  by  the  Commission. 


7.  Professor  Days,  please  discuss  your  views  on  the  recent 
Supreme  Court  decisions  in  the  area  of'  habeas  corpus  review  and 
whether  you  see  a  need  to  reform  the  use  of  habeas  corpus 
petitions. 
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As  I  explained  during  my  confirmation  hearing,  the  Supreme 
Court  decisions  in  the  habeas  corpus  area  must  attempt  to  resolve 
the  competing  interests  of  finality  and  fundamental  fairness  in 
the  criminal  justice  system.   Concerns  on  both  scores  have  been 
raised  about  certain  aspects  of  hcibeas  corpus  doctrine  as  it  has 
developed  since  Congress  last  amended  the  governing  federal 
statute  in  1966.   The  Administration  has  endorsed  S.  1441, 
recently  introduced  by  Chairman  Biden,  to  address  those  concerns 
and  reform  habeas  corpus  procedures. 


NOMINATION  OF  ANNE  K.  BINGAMAN  TO  BE 
ASSISTANT  ATTORNEY  GENERAL 


WEDNESDAY,  JUNE  9,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  9:36  a.m.,  in  room 
SD-562,  Dirksen  Senate  Office  Building,  Hon.  Howard  M.  Metzen- 
baum  presiding. 

Also  present:  Senators  Biden,  Simon,  Feinstein,  Moseley-Braun, 
Hatch,  Simpson,  and  Grassley. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  The  hearing  will  come  to  order.  We  wel- 
come to  the  committee  today  Anne  Bingaman,  an  experienced  anti- 
trust litigator  who  is  superbly  qualified  to  serve  as  the  next  Assist- 
ant Attorney  General  for  Antitrust.  Ms.  Bingaman  has  had  a  dis- 
tinguished legal  career,  ably  combining  the  private  practice  of  law 
with  public  service  and  teaching.  However,  what  I  find  most  heart- 
ening about  Ms.  Bingaman's  nomination  is  that  it  sends  a  clear  sig- 
nal to  the  business  community  that  this  administration  intends  to 
enforce  our  Nation's  fair  competition  laws. 

To  put  it  charitably,  antitrust  enforcement  has  languished  during 
the  last  12  years  of  Republican  administrations.  Antitrust  officials, 
particularly  under  the  Reagan  administration,  openly  challenged 
the  core  values  of  our  fair  competition  laws  and  in  most  instances 
refused  to  enforce  them. 

I  will  never  forget  one  of  the  early  antitrust  nominees  who  then 
became  head  of  the  Antitrust  Department  who  made  it  unequivo- 
cally clear  that  he  just  didn't  believe  in  the  laws  and  was  totally 
nonsupportive  of  them.  I  remember  asking  him,  well,  why  would 
you  want  to  take  this  position  if  you  don't  believe  in  the  laws  them- 
selves. My  questions  were  not  persuasive  as  far  as  he  was  con- 
cerned. He  went  on  to  become,  I  would  say,  one  of  the  worst  anti- 
trust leaders  that  this  country  has  ever  had. 

By  their  inaction  and  their  rhetorical  assault  on  the  antitrust 
laws  he,  as  well  as  other  officials  in  the  administration,  under- 
mined antitrust  enforcement  as  a  credible  deterrent  to  anticompeti- 
tive business  practices.  However,  I  believe  that  under  Ms.  Binga- 
man's stewardship  the  Antitrust  Division's  policies  will  change  for 
the  better. 

Throughout  her  career,  Ms.  Bingaman  has  demonstrated  a  com- 
mitment to  vigorous  enforcement  of  our  antitrust  laws.  She  began 
her  antitrust  career  by  winning  a  judgment  worth  over  $1  billion 
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against  members  of  a  uranium  cartel  that  had  stashed  their  smok- 
ing-gun  documents  abroad  to  avoid  discovery.  More  recently,  Ms. 
Bingaman  represented  the  State  of  Florida  and  8  million  of  its  con- 
sumers in  a  major  antitrust  case  against  a  telephone  utility. 

However,  Ms.  Bingaman's  commitment  to  antitrust  goes  well  be- 
yond the  confines  of  private  practice.  She  founded  the  antitrust  sec- 
tion of  the  State  Bar  of  New  Mexico,  and  she  is  currently  the  vice 
chair  of  the  ABA's  Antitrust  Committee  for  the  litigation  section. 
Likewise,  Ms.  Bingaman  has  shown  a  strong  commitment  to  her 
community  through  her  pro  bono  and  her  philanthropic  work. 

I  would  be  remiss  if  I  didn't  point  out  that  Ms.  Bingaman  is  the 
first  woman  to  be  nominated  to  head  the  Antitrust  Division,  and 
I  commend  the  Clinton  administration  for  this  nomination  particu- 
larly in  that  respect.  However,  such  firsts  are  nothing  new  for  her. 
She  was  also  the  first  woman  law  professor  to  be  hired  by  the  Uni- 
versity of  New  Mexico  Law  School. 

The  enormous  tasks  that  Ms.  Bingaman  will  confront  at  the 
Antitrust  Division  will  represent  another  kind  of  first  for  her.  She 
must  revitalize  the  Division's  enforcement  agenda  and  reestablish 
the  idea  that  vigorous  antitrust  enforcement  is  necessary  for  the 
welfare  of  a  free  market  economy.  It  should  be  widely  recognized 
that  the  ability  of  American  industries  to  succeed  internationally  is 
dependent  upon  vigorous  competition  at  home  and  a  fair  chance  to 
compete  abroad. 

I  also  expect  the  Antitrust  Division  to  focus  on  those  areas  of 
antitrust  enforcement  that  have  been  igiiored  for  the  past  12  years. 
It  is  particularly  important  for  the  Division  to  challenge  the  types 
of  vertical  restraints,  such  as  resale  price  maintenance,  which  rob 
American  consumers  of  billions  of  dollars  each  year. 

As  a  first  step  in  this  effort,  I  urge  the  Division  to  reestablish 
forcefully  its  commitment  to  the  per  se  rule  against  minimum 
price-fixing.  Rejecting  the  Pharmaceutical  Manufacturers  Associa- 
tion request  for  immunity  to  fix  maximum  prices  would  be  one  way 
to  do  just  that. 

Ms.  Bingaman,  to  be  frank,  antitrust  enforcement  has  never  been 
in  worse  shape.  I  welcome  your  nomination  because  I  believe  that 
your  experience  as  a  litigator  and  your  obvious  determination  to 
challenge  the  status  quo  makes  you  an  excellent  choice  to  meet  the 
challenge  of  revitalizing  antitrust. 

Now,  before  we  introduce  our  first  witness,  we  have  statements 
from  Senators  Thurmond  and  Pressler  to  place  in  the  record  at  this 
time. 

[The  prepared  statements  of  Senators  Thurmond  and  Pressler 
follow:] 

Prepared  SxATEMEhrr  of  Senator  Strom  Thurmond 

Mr.  Chairman:  This  moming^s  hearing  is  on  the  nomination  of  Ms.  Anne  K. 
Bingaman  for  the  important  position  of  Assistant  Attorney  General  of  the  Antitrust 
Division  of  the  Department  of  Justice.  In  addition  to  the  nominee,  this  morning  we 
also  welcome  both  Senators  from  Ms.  Bingaman's  home  state  of  New  Mexico,  Sen- 
ator Domenici  and  Senator  Bingaman. 

Ms.  Bingaman  has  built  a  commendable  record  at  a  number  of  positions  and 
firms.  Ms.  Bingaman  has  gained  a  broad  and  useful  perspective  as  a  law  professor, 
founder  of  her  own  law  firms,  and  partner  in  large  law  firms.  In  private  practice, 
Ms.  Bingaman  handled  many  significant  and  complex  antitrust  matters.  These  ex- 
periences provide  the  substantive  foundation  for  Ms.  Bingaman  to  become  the  head 
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of  the  Antitrust  Division,  with  broad  responsibilities  for  enforcing  the  antitrust  laws 
fairly  in  order  to  protect  consumers  witnout  unduly  restraining  desirable  business 
practices.  Further,  she  has  received  many  awards,  which  attest  to  the  high  regard 
in  which  she  is  held  both  within  and  outside  the  legal  profession.  Finally,  I  com- 
mend her  willingness  to  enter  into  public  service. 

I  am  pleased  that  the  President  has  chosen  Ms.  Bingaman  for  the  position  of  As- 
sistant Attorney  General  of  the  Antitrust  Division.  I  intend  to  support  Ms.  Binga- 
man's  nomination. 


Prepared  Statement  of  Senator  Larry  Pressler 

Thank  you  Mr.  Chairman.  Ms.  Bingaman,  it  is  a  great  pleasure  for  me  to  join  in 
welcoming  you  to  this  committee.  Let  me  first  congratulate  you  on  your  nomination. 
It  is  well  deserved.  Having  known  both  you  and  your  husband  for  many  years,  I 
know  the  President  has  made  a  fine  selection  for  this  post. 

Mr.  Chairman,  Ms.  Bingaman  is  well  prepared  for  this  post.  Her  background  is 
impressive  and  bears  repeating.  As  an  undergraduate,  she  attended  both  Stanford 
University  and  the  London  School  of  Economics  and  Political  Science,  graduating  in 
1965.  She  remained  at  Stanford  for  law  school,  earning  her  law  degree  three  years 
later. 

She  began  her  legal  career  in  the  late  1960s  as  an  antitrust  Utigator  with  law 
firms  in  Arizona  and  New  Mexico.  Government  service  soon  followed.  She  worked 
for  the  New  Mexico  Bureau  of  Revenue  for  a  year,  and  later,  joined  the  New  Mexico 
Attorney  General's  office  as  a  tax  litigator.  In  1972,  she  became  a  law  school  profes- 
sor at  the  University  of  New  Mexico  teaching  Constitutional  Law,  Real  Property, 
and  Triad  Practice,  as  well  as  authoring  several  law  review  articles.  While  a  profes- 
sor, she  also  wrote  a  book  on  the  ERA  under  a  Ford  Foundation  Fellowship  for  the 
Study  of  Women  in  Society.  As  if  all  this  were  not  enough,  she  also  served  as  a  con- 
sultant to  the  Federal  Reserve  Board's  Equal  Credit  Opportiinity  Task  Force. 

Returning  to  private  practice  in  the  mid-1970s,  she  founded  her  own  law  firm  and 
served  as  ^e  National  Spokesperson  on  Women  and  Equal  Credit  for  the  Commer- 
cial Credit  Corporation.  Since  moving  to  Washington  in  1975,  she  has  been  a  part- 
ner in  three  law  firms,  most  recently  at  Powell,  Goldstein,  Frazer  &  Murphy.  Her 
philanthropic  activities  include  service  as  a  Trustee  for  Stanford  University  and  the 
Grand  Canyon  Trust,  and  as  a  member  of  the  Board  of  Visitors  for  Stanford  Law 
School. 

As  you  can  see  Mr.  Chairman,  Ms.  Bingaman  has  developed  fiilly  her  abilities  as 
an  attorney  and  as  an  administrator.  I  am  confident  she  will  prove  invaluable  to 
the  Antitrust  Division. 

Ms.  Bingaman,  if  confirmed  to  be  the  Assistant  Attorney  General  for  the  Antitrust 
division,  you  will  be  responsible  for  ensuring  the  efficient  functioning  of  the  market- 
place through  the  prevention  of  unreasonable  business  arrangements.  Vigorous  en- 
forcement of  the  Federal  antitrust  laws  is  crucial  in  achieving  the  level  playing  field 
necessary  for  robust  competition.  Government's  power  in  this  area  is  understand- 
ably broad. 

By  necessity,  Federal  antitrust  laws  reach  into  eill  sectors  of  our  economy.  When 
dealing  with  such  sweeping  power,  however,  one  always  must  be  mindful  of  how 
quickly  overregulation  can  chill  the  natural  give  and  take  of  a  healthy  economy.  It 
is  a  delicate  bedance  which  government  must  strike.  I  know  that  you  understand 
this  balance  and  will  respect  the  powers  of  your  office. 

During  the  questioning  period,  we  can  explore  in  some  detail  several  areas  of  the 
antitrust  laws  which  impact  on  my  state  of  South  Dakota.  Once  you  are  confirmed, 
I  look  forward  to  working  with  you  and  Attorney  General  Reno  on  antitrust  matters. 
Again,  welcome  and  congratulations. 

Senator  Metzenbaum.  We  are  very  pleased  to  have  her  with  us 
this  morning  and  to  introduce  her  to  two  of  our  very  well-respected 
members  of  the  U.S.  Senate,  one  who  knows  her  extremely  well 
and  one  who  knows  her  quite  well.  [Laughter.] 

Senator  Domenici,  who  knows  her  quite  well. 

STATEMENT  OF  HON.  PETE  V.  DOMENICI,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  MEXICO 

Senator  DOMENICI.  Well,  thank  you  very  much,  Mr.  Chairman.  It 
is  good  to  be  here  with  Senator  Bingaman,  with  Jeff,  and  Anne 
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here  sitting  on  my  right.  I  guess  it  is  kind  of  common  knowledge, 
Mr.  Chairman,  that 

Senator  Metzenbaum.  Excuse  me,  Senator  Domenici. 

I  apologize.  Senator  Feinstein.  Did  you  have  an  opening  state- 
ment, Senator? 

Senator  Feinstein.  No,  Mr.  Chairman.  Ms.  Bingaman  and  I 
share  an  alma  mater,  and  I  am  very  pleased  to  welcome  the  better 
half  of  a  U.S.  Senator  to  this  room.  [Laughter.] 

Senator  Metzenbaum.  Excuse  me,  Pete. 

Senator  Domenici.  Mr.  Chairman  and  fellow  colleagues,  let  me 
first  say  it  is  pretty  obvious  that  I  don't  agree  with  everything  that 
the  Clinton  administration  proposes  or  does,  but  I  am  here  today 
because  I  wholeheartedly  agree  that  this  is  a  good,  solid,  if  not  ex- 
ceptional, nomination. 

I  was  not  privileged  to  know  Anne's  legal  background  and  how 
effective  she  had  been  other  than  from  a  casual  kind  of  reading  and 
learning  about  it.  I  have  had  an  opportunity  to  study  that  a  bit  in 
preparation  for  this  hearing,  and  let  me  say  that  there  is  no  doubt 
in  my  mind  that  the  first  criteria  that  we  want  in  this  job  is  some- 
body that  understands  and  has  a  very  deep  knowledge  of  the  intri- 
cacies of  antitrust  law. 

I  don't  think  there  is  any  question  that  she  ranks  near  the  top 
in  America,  if  not  at  the  top,  in  terms  of  her  knowledge,  her  ability, 
and  her  experience.  So,  clearly,  I  wholeheartedly  support  her  on 
that  count,  but  I  think  it  takes  more  than  that.  Obviously,  being 
from  a  small  State,  Jeff  and  I  get  to  know  each  other  perhaps  much 
better  than  other  Senators  from  other  States.  We  are  friends.  We 
don't  agree  on  everything,  but  obviously  on  this  particular  issue  we 
agree  wholeheartedly  that  this  is  a  lady  of  real  character,  of  per- 
sonality that  counts,  and  I  am  absolutely  convinced  that  her  stew- 
ardship is  going  to  be  exemplary.  I  look  forward  to  that. 

Mr.  Chairman,  as  you  might  know,  I  don't  agree  with  you  on  ev- 
erything. 

Senator  Metzenbaum.  That  is  a  surprise.  I  thought  you  did. 
[Laughter.]  , 

Senator  Domenici.  Obviously,  I  don't  even  agree  with  you  on  all 
of  your  introductory  remarks  today.  On  the  other  hand,  I  do  agree 
with  everything  you  said  about  Anne  Bingaman's  competency  and 
ability  to  serve  in  this  job,  and  I  wholeheartedly  recommend  her  as 
a  fellow  New  Mexican,  as  a  friend  of  Senator  Bingaman's  and  a 
friend  of  Anne's. 

I  also  hope  that  we  will  expedite  this  as  quickly  as  possible 
through  your  committee  and  through  the  floor.  Clearly,  every  de- 
partment of  this  Government  and  every  Secretary  and  the  Attorney 
General  need  their  top  assistant  positions  filled.  Some  things  are 
going  too  slow.  I  hope  this  one  doesn't. 

Thank  you  very  much,  and  thank  you,  Anne,  for  letting  me  intro- 
duce you. 

Senator  Metzenbaum.  Thank  you  very  much  for  a  strong,  very 
persuasive  introduction,  Senator  Domenici. 

And  now  our  colleague  and  our  friend,  the  husband  of  the  nomi- 
nee, Senator  Jeff  Bingaman. 
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STATEMENT  OF  HON.  JEFF  BINGAMAN,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  NEW  MEXICO 

Senator  Bingaman.  Thank  you  very  much,  Mr.  Chairman.  I  ap- 
preciate the  chance  to  commend  my  wife  to  the  committee.  She  is, 
first  and  foremost,  a  wonderful  wife  and  a  wonderful  mother  to  our 
son,  John,  who  is  here  in  the  audience.  I  know  John  is  a  friend  of 
yours. 

Senator  Metzenbaum.  John,  why  don't  you  stand  up? 

[John  Bingaman  stood.] 

Senator  Bingaman.  It  takes  John  a  little  longer  to  stand  up  now 
than  it  did  when  you  knew  him  better.  He  has  become  taller. 

I  would  just  repeat  what  you  have  said  and  what  Senator  Do- 
menici  has  said:  Anne  is  eminently  qualified  for  this  position.  Her 
experience  in  legal  practice  has  given  her  the  background  needed. 
She  is  a  superb  lawyer.  She  is  recognized  as  a  superb  lawyer  by 
many  who  have  worked  with  her  and  many  who  have  worked 
against  her. 

This  is  a  field  you  have  persisted  in  championing  in  the  Senate, 
Mr.  Chairman,  and  I  have  noticed  in  the  time  I  have  been  here 
that  antitrust  enforcement  is  one  issue  you  have  consistently  urged 
be  given  adequate  attention.  I  think  you  finally  have  a  kindred 
spirit  going  into  position  in  the  Justice  Department  to  enforce  the 
laws. 

I  do  think  this  is  an  excellent  appointment.  The  President  has 
chosen  well.  The  Senate  will  be  proud  to  confirm  this  nomination, 
and  I  think  the  people  of  our  State,  the  State  of  New  Mexico,  also 
are  very  proud  to  have  Anne  taking  this  important  job. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Bingaman. 
I  learned  before  the  hearing  commenced  that  both  you  and  Senator 
Domenici  have  another  pressing  engagement,  and  whenever  you 
feel  free  to  leave  we  certainly  will  understand  that. 

Senator  Grassley,  we  are  happy  to  have  you  join  us.  Do  you  have 
an  opening  statement? 

Senator  Grassley.  I  do  not  have  an  opening  statement,  but  I 
would  like  to  ask  some  questions  later  on. 

Senator  Metzenbaum.  Very  good. 

Senator  GRASSLEY.  I  had  a  chance  to  meet  with  Ms.  Bingaman 
yesterday  in  my  office  and  I  feel  very  good  about  her  appointment. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Grassley. 

Ms.  Bingaman,  we  are  delighted  to  welcome  you  this  morning, 
and  hope  that  we  can  accommodate  the  suggestion  of  Senator  Do- 
menici that  we  expedite  the  matter  going  to  the  floor.  We  will  in- 
deed try  to  do  just  that. 

TESTIMONY  OF  ANNE  BINGAMAN,  TO  BE  ASSISTANT  ATTOR- 
NEY GENERAL,  ANTITRUST  DIVISION,  U.S.  DEPARTMENT  OF 
JUSTICE 

Ms.  Bingaman.  Mr.  Chairman,  may  I  thank  you 

Senator  METZENBAUM.  Do  you  want  to  bring  the  mike  a  little 
closer? 

Ms.  Bingaman.  Certainly;  unaccustomed  as  I  am  to  speaking  into 
a  microphone,  is  that  better? 

Senator  Metzenbaum.  Yes,  thank  you. 
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Ms.  BiNGAMAN.  I  want  to  thank  you  from  the  bottom  of  my  heart, 
Mr.  Chairman,  for  that  incredibly  generous  introduction,  and  if  I 
am  confirmed  by  the  full  Senate,  I  will  do  my  very  best  to  live  up 

to  it. 

Thank  you.  Senator  Feinstein,  for  all  your  friendship  and  for 
your  generous  statement,  and  Senator  Grassley  as  well. 

May  I  make  just  a  brief  opening  statement,  Mr.  Chairman? 

Senator  Metzenbaum.  Whatever  you  are  comfortable  with. 

Ms.  BiNGAMAN.  OK;  I  would  like  to  tell  the  committee  a  little 
about  myself  and  where  I  come  from  and  how  I  come  to  sit  in  this 
chair,  so  far  as  I  can  understand  that,  looking  back  on  my  life. 

To  have  been  nominated  by  President  Clinton  for  this  job  and  to 
have  the  opportunity  to  serve  with  Attorney  General  Janet  Reno  is 
undoubtedly  the  greatest  honor  that  could  befall  me  or  any  lawyer, 
and  if  I  am  confirmed  I  pledge  to  you  and  to  all  Members  of  the 
Senate,  to  the  American  public,  to  American  business,  to  do  my 
very  utmost  to  live  up  to  the  challenge  and  to  the  responsibility 
that  this  vitally  important  job  entails. 

Let  me  tell  you  briefly  why  I  want  to  serve  in  government,  about 
my  own  background,  and  my  interest  in  the  antitrust  laws.  I  grew 
up  in  Phoenix,  AZ.  I  was  the  child  of  parents  who  did  not  attend 
college,  but  who  were  passionately,  devotedly,  unbelievably  inter- 
ested in  politics.  Politics  was  discussed  in  our  house  not  just  at  the 
dinner  table,  but  morning,  noon,  and  night.  Issues  of  government 
were  literally  the  life  blood  of  our  family.  Why  that  was  so,  I  can't 
really  tell  you.  I  can  just  tell  you  that  it  was  so. 

By  the  time  I  was  9  years  old,  I  had  formed  an  ambition  to  be- 
come a  lawyer,  and  it  was  not  because  I  knew  any  lawyers  because 
I  didn't.  Lawyers  were  at  a  higher  social  strata  in  the  society  than 
my  family.  It  was  because  at  9  years  old — when  I  was  9,  it  was 
1952  and  Adlai  Stevenson  was  running  for  President  and  Adlai 
Stevenson  was  a  lawyer,  and  he  was  my  great,  great  hero  in  life. 
And  I  determined  that  if  he  was  a  lawyer,  I  should  try  to  be  a  law- 
yer because  I  wanted  so  passionately  to  emulate  his  life  in  what- 
ever way  I  could  and  to  serve  in  Government. 

That  sounds  like  an  odd  ambition  for  a  9-year-old  girl  in  Phoenix, 

AZ,  and  I  would  be  the  first  to  agree  that  it  was,  but 

Senator  METZENBAUM.  Is  that  a  declaration  for  the  Presidency? 
[Laughter.] 

Ms.  BiNGAMAN.  No;  I  never  had  such  a  thought.  Girls  in  those 
days,  Mr.  Chairman,  never  dreamed  such  thoughts.  That  was  not 
within  my  purview.  It  would  never  have  occurred  to  me  in  my 
wildest — to  me,  being  a  lawyer  was  like  going  to  the  moon.  I  mean, 
I  didn't  know  lawyers.  It  was  beyond  my  imagining.  I  didn't  know 
what  lawyers  did,  but  Adlai  Stevenson  was  a  lawyer,  so  I  wanted 
to  try  to  be  a  lawyer. 

I  maintained  that  passionate  interest  and  commitment  to  govern- 
ment and  politics  to  such  an  extent  that  in  1964  when  I  was  a  jun- 
ior at  college— it  was  at  Stanford— Carl  Hayden  announced  that  he 
would  take  his  first  summer  intern.  In  those  days,  the  Senate 
didn't  have  interns  like  they  do  now.  Senator  Hayden  said  he 
would  take  his  first  intern  from  Stanford,  and  they  held  an  open 
competition  for  it.  Who  would  get  to  be  Carl  Hayden's  intern? 
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I  was  determined  I  would  be  that  person,  so  I  literally 
bombarded  the  Senator's  office,  whom  I  didn't  know.  I  didn't  know 
him  or  his  aides.  There  were  myself  and  about  15  men  competing 
for  this,  and  at  least  half  of  them  were  law  students,  but  they 
didn't  want  the  job  as  badly  as  I  did.  [Laughter.] 

So  about  May  1,  I  think,  just  out  of  sheer  frustration  at  the  tele- 
grams and  letters  I  was  besieging  them  with,  Senator  Hayden's 
staff  and  the  Senator  selected  me  as  the  intern,  and  I  will  never 
forget  in  my  life  my  excitement  on  about  June  10,  1964,  reporting 
for  work  the  first  day  in  this  very  building. 

It  was  in  that  summer  of  1964  that  I  was  walking  outside  to 
catch  a  cab,  I  thought.  It  was  in  the  middle  of  the  afternoon.  I  had 
to  take  a  car  to  the  garage.  It  was  right  out  here  at  this  corner, 
and  I  ran  for  this  black — what  I  thought  was  a  cab,  ran  down  the 
street  on  an  empty  street,  and  a  man  backed  out  of  the  cab  and 
I  was  standing  right  there,  and  he  turned  around  and  it  was  Adlai 
Stevenson.  [Laughter.] 

Honest  to  God.  [Laughter.] 

I  couldn't  believe  it,  and  if  I  had  had  30  seconds  to  think  about, 
I  think  I  would  have  Ijeen  so  scared  I  wouldn't  have  had  the  nerve 
to  talk  to  him.  But  he  was  right  in  front  of  me  and  I  grabbed  his 
hand  and  I  said.  Governor  Stevenson,  I  am  your  biggest  fan,  I  have 
admired  you  all  my  life.  And  he  said,  oh,  well,  it  is  so  nice  to  meet 
you.  He  was  a  little  taken  aback,  you  know. 

And  I  said,  I  am  going  to  work  for  you  at  the  United  Nations 
next  summer.  He  said,  you  are?  I  said,  oh,  yes.  I  had  formulated 
this  ambition.  Having  achieved  this  first  sort  of  interim  goal,  that 
was  my  next  theory  on  what  I  should  do  with  my  life. 

He  said,  well,  come  on  up  and  talk  to  me;  I  am  on  my  way  up 
to  Bill  Fulbright's  office;  walk  me  up  there.  And  I  said,  great,  so 
we  walked  up  to  Senator  Fulbright's  office.  I  think  Senator  Bump- 
ers has  those  offices  today,  if  I  am  not  mistaken,  and  we  talked  all 
the  way  up  here  and  had  the  most  wonderful  visit.  He  could  not 
have  been  more — oh,  it  was  overwhelming,  really.  It  was  just  an 
incredible — I  will  go  to  my  grave  remembering  it. 

I  went  home  that  night,  of  course,  in  high  excitement,  elated, 
called  my  parents  and  said,  you  will  never  guess  who  I  talked  to 
today — ^Adlai  Stevenson.  And  my  parents  were  so  overwhelmed;  my 
mother  just  broke  down  and  started  crying  on  the  spot.  It  was  so — 
you  cannot  imagine  how  people  out  in  the  reaches  of  the  country — 
I  mean,  that  their  daughter  had  spent  7  or  8  or  9  minutes  with 
Adlai  Stevenson  was  just — it  sounds  funny  to  you,  but  it  was  the 
most  real — that  was  what  I  grew  up  with.  It  meant  so  much  to  me. 

So  I  went  to  law  school  because  that  is  the  age  I  was,  and  at  21, 
22,  23,  who  knows  what  is  going  to  happen  to  you  in  life?  You  do 
what  is  next.  I  went  to  law  school,  met  a  person  in  law  school  who 
caught  my  wholehearted  attention,  much  more  so  than  torts  and 
contracts,  I  have  to  confess.  [Laughter.] 

I  had  my  priorities  straight.  Jeff  and  I  got  married  in  September 
1968.  I  worked  in  Phoenix  a  short  time  while  he  was  in  the  Army, 
6  or  8  months,  and  then  we  went  to  his  home  State  of  New  Mexico. 
I  had  jobs  with  private  firms,  worked  for  State  government,  became 
the  first  woman  law  professor  at  the  University  of  New  Mexico, 
consulted  with  the  Federal  Reserve  Board  for  6  months  on  equal 
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credit  opportunity,  wrote  a  book  on  the  equal  rights  amendment, 
had  a  wonderful,  fulfilling  career,  and  then  started  my  own  law 
firm  and,  by  sheer  chance,  was  associated  to  work  on  the  antitrust 
part  of  what  was  then  one  of  the  largest  cases  in  U.S.  law  going 
to  trial,  the  uranium  case  you  referred  to,  and  life  took  me  down 
that  path. 

So  for  the  last  17  years  since  1977,  I  have  been  actively  and  to- 
tally engaged  in  the  practice  of  antitrust  law,  and  it  is  in  the  prac- 
tice of  antitrust  that  I  have  come  to  understand  the  immense  im- 
portance of  the  antitrust  laws  to  our  American  way  of  life.  It  is 
really  the  antitrust  laws  which  are  at  the  bedrock  of  our  economic 
system.  They  give  us  the  robust  competition  that  encourages  inno- 
vation, that  makes  us  uniquely  American,  that  makes  us  really 
what  we  are. 

We  don't  believe  in  cartels  in  this  country.  If  you  look  at  the  Eu- 
ropean Commission,  the  EC  investigations,  they  are  always  inves- 
tigating huge  cartels.  Other  areas  of  the  world  tolerate — they  don't 
now,  but  cartels  have  been  a  way  of  life,  I  should  say,  in  some 
parts  of  the  world,  not  in  America,  not  for  103  years  now.  We  have 
not  tolerated  cartels.  We  don't  tolerate  big  monopolies.  We  believe 
in  head-to-head,  tough  competition  on  the  merits,  and  we  believe 
that  is  what  makes  America  great,  and  I  believe  that  with  all  my 
heart.  And  it  is  the  antitrust  laws  that  are  at  the  core  of  our  entire 
free  enterprise  system,  really,  and  I  have  come  to  understand  that 
from  litigating. 

It  is  easy  to  say  those  words;  it  is  very  different  to  spend  years 
and  years  of  your  life  enmeshed  in  documents  and  big  cases,  and 
that  is  what  I  have  been  doing.  And  in  doing  these  large  and  com- 
plex litigation  matters  that  I  have  handled  over  the  years,  working 
with  teams  of  lawyers  and  teams  of  paralegals,  I  have  come  to  un- 
derstand and  appreciate  the  vital  importance  of  facts  in  analyzing 
any  antitrust  case. 

Antitrust  is — every  case  is  unique,  every  market  is  unique,  every 
set  of  actors  is  unique,  the  set  of  companies.  And  facts  are  the  life 
blood  of  antitrust,  and  I  understand  that  because  I  have  been  in 
the  vineyards  and  the  trenches  developing  those  facts  to  see  if  they 
can  be  applied  to  the  legal  theory  as  the  Supreme  Court  and  this 
Congress  have  made  our  laws. 

If  I  am  confirmed,  I  pledge  to  you  to  enforce  the  antitrust  laws 
as  they  were  written  by  this  Congress,  as  they  have  been  inter- 
preted by  the  Supreme  Court,  and  as  the  facts  before  us  warrant 
their  application  in  any  particular  case.  I  pledge  that  to  this  com- 
mittee, to  the  U.S.  Senate,  if  I  am  confirmed,  and  to  the  American 
people. 

If  I  am  confirmed,  it  will  be  the  honor  of  my  life  and  it  will  hon- 
estly represent  a  little  piece  of  the  American  dream.  I  will  do  ev- 
erything I  can  in  my  small  part  to  make  our  great  system  of  gov- 
ernment work. 

Mr.  Chairman,  I  would  be  honored  to  answer  any  and  all  ques- 
tions you  and  the  committee  have. 

[The  prepared  statement  of  Ms.  Bingaman  follows:] 
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Prepared  Statement  of  Anne  K.  Bingaman 

Thank  you  Mr.  Chairman,  Members  of  the  Committee.  It  is  a  great  honor  to  sit 
before  you  today  and  one  I  never  would  have  expected.  I  want  to  thank  Senator  Do- 
menici,  and  of  course  my  husband  Jeff,  for  their  kind  introductions  of  me  to  the 
Committee  this  morning.  To  have  been  nominated  by  President  Clinton  to  head  the 
Antitrust  Division,  to  have  the  opportunity  to  work,  if  confirmed  by  the  Senate,  with 
Attorney  General  Janet  Reno  at  the  Department  of  Justice,  is  unquestionably  the 
greatest  privilege  that  could  befgill  me  or  any  lawyer.  If  confirmed,  I  will  do  my  very 
utmost  to  live  up  to  both  the  challenge  and  the  responsibility  that  heading  the  Anti- 
trust Division  entails. 

Let  me  tell  you  briefly  why  I  want  to  serve,  about  my  background,  and  about  my 
sincere  interest  in  government  and  the  antitrust  laws.  I  grew  up  in  Phoenix,  Ari- 
zona, a  child  of  parents  who  did  not  attend  college,  but  who  were  incredibly  inter- 
ested in  politics — politics  were  discussed  morning,  noon  and  night.  Issues  of  govern- 
ment virtually  were  lifeblood.  By  the  time  I  was  nine  years  old,  I  had  formed  an 
ambition  to  become  a  lawyer.  Not  because  I  knew  a  lawyer,  because  I  didn't — I 
didn't  know  a  single  lawyer.  Lawyers  were  much  higher  in  the  society  than  we  were. 
But  Adlai  Stevenson  was  a  lawyer  and  he  was  my  hero,  and  because  Adlai  Steven- 
son was  a  lawyer,  I  wanted  to  be  a  lawyer. 

I  maintained  that  commitment  and  tiiat  interest  and  that  passion  for  government 
and  politics  to  such  an  extent  that  when  I  was  a  junior  in  college  and  Carl  Hayden 
announced  the  first  internship  open  to  Stanford  students  in  his  office  and  that  he 
would  take  one,  I  was  determined  that  I  would  be  that  one.  I  competed  against  15 
men,  many  of  them  law  students.  Frankly,  I  hounded  Senator  Hayden  and  his  staff 
to  such  an  extent  that  they  finally  just  said,  "Well  we'll  take  this  undergraduate 
woman  instead  of  one  of  these  male  law  students."  With  an  excitement  that  I  wiU 
never  forget,  I  came  to  Washington  in  June  of  1964  as  Carl  Hayden's  first  intern 
and  worked  in  this  very  building. 

One  day  that  summer,  I  went  out  to  pick  up  a  car  at  a  garage  and  bumped  into 
Adlai  Stevenson  on  the  sidewalk  outside  of  this  building.  He  was  getting  out  of  what 
I  thought  was  a  cab  and  I  ran  for  the  cab  and  suddenly  he  turned  around  and  I 
was  face  to  face  with  him  and  I  grabbed  his  hand  and  said,  "Governor  Stevenson, 
I'm  so  glad  to  meet  you."  I  spent  maybe  eight  or  nine  minutes  with  him  and  I  called 
my  parents  that  night  in  extreme  excitement  and  told  them  that  I  had  met  and 
talked  to  Adlai  Stevenson.  They  were  so  overwhelmed  that  their  daughter  had  actu- 
ally met  Adlfii  Stevenson  and  talked  to  him  that  my  mother  started  crying  on  the 
spot. 

That  is  the  background  I  come  from.  I  went  to  law  school  because  I  so  passion- 
ately wanted  to  be  involved  in  government  and  I  really  felt  that  only  if  you  were 
a  lawyer  could  you  do  that.  Of  course  at  21,  22,  23,  who  knows  what  is  going  to 
happen  to  you.  So  I  went  on  to  law  school,  married  my  husband,  and  we  moved  to 
his  home  state  of  New  Mexico.  I  practiced  law  there,  worked  in  state  government 
for  a  short  time  and  became  the  first  woman  law  professor  at  the  University  of  New 
Mexico.  I  received  tenure,  then  left;  academic  life  to  start  my  own  law  firm.  I  became 
involved,  by  sheer  chance,  in  antitrust  law,  and  I  was  fortunate  and  worked  hard, 
and  developed  an  antitrust  law  practice  which  has  been  the  focus  of  my  career  for 
the  last  17  years. 

In  that  practice  I  have  come  to  understand  the  immense^mportance  of  the  anti- 
trust laws  to  our  economic  system.  I  know  that  I  share  with  this  Committee  the 
deep  and  profound  belief  that  the  antitrust  laws  protect  our  American  way  of  life. 
They  protect  competition,  they  encourage  innovation,  they  foster  all  the  things  that 
make  us  uniquely  American.  We  do  not  tolerate  cartels  in  this  country.  We  are  not 
for  big  monopolies,  we  are  for  vigorous,  robust,  head-to-head  competition.  If  I  am 
confirmed  by  the  United  States  Senate,  I  will  do  everything  in  my  power  to  preserve 
the  competition  that  is  at  the  heart  of  the  American  way  of  life  in  every  way  pos- 
sible. 

In  my  law  practice  I  have  litigated  huge,  complex  cases.  In  doing  that  I  have 
worked  with  teams  of  lawyers,  teams  of  paralegals  and  I  have  come  to  understand 
so  profoundly  the  importance  of  facts  in  antitrust  litigation.  Facts  are  not  quite  ev- 
erything, but  they  are  vitally  and  crucially  important. 

If  I  am  confirmed,  I  pledge  to  you  to  enforce  the  antitrust  laws  as  they  are  written 
by  the  Congress,  as  they  have  been  interpreted  by  the  Supreme  Court,  and  as  the 
facts  of  a  particular  case  warrant.  That  is  my  pledge  to  this  Committee  and  to  the 
United  States  Senate,  and  if  I  am  confirmed,  it  will  be  the  honor  of  my  life.  I  will 
represent  a  little  piece  of  the  American  dreeim  that  makes  this  country  great  for  all 
of  us,  and  I  will  do  my  very  best  to  Uve  up  to  my  part  of  our  great  government. 
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Senator  Metzenbaum.  Thank  you,  and  I  must  say  to  you  that  I 
beheve  you.  I  think  you  will  do  exactly  what  you  indicated  you 
would  do.  I  think  those  are  your  intentions  and  I  think  you  will 
live  up  to  them. 

The  policy  of  the  committee  is  to  swear  in  the  nominees.  Would 
you  be  good  enough  to  stand? 

Ms.  BiNGAMAN.  Certainly. 

Senator  Metzenbaum.  Do  you  solemnly  swear  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Ms.  BiNGAMAN.  I  do. 

Senator  Metzenbaum.  Senator  Hatch  would  like  to  make  a  short 
statement. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Thank  you,  Mr.  Chairman,  and  I  want  to  wel- 
come you,  Ms.  Bingaman,  to  the  committee. 

Ms.  BiNGAMAN.  Thank  you. 

Senator  Hatch.  And  you  will  be  confirmed.  There  are  no  worries 
about  that.  I  have  no  worry  about  that.  You  are  a  very  talented 
lawyer  and  I  am  confident  that  you  are  very  well  suited  to  this  po- 
sition and  to  the  difficult  challenges  that  you  are  going  to  face  in 
this  position  of  Assistant  Attorney  General  for  Antitrust. 

You  are  going  to  play  a  very  interesting  role  in  the  formulation 
of  antitrust  policy  and  the  enforcement  of  our  antitrust  laws,  and 
I  think  it  will  be  interesting  for  you  and  for  all  of  us  as  well.  I  per- 
sonally found  it  very  refreshing  that  you  as  a  young  person  had 
these  types  of  goals  and  idols.  I  think  it  might  do  well  for  a  lot  of 
Members  of  the  Senate  if  we  could  find  some  other  people  who 
might  encourage  them  as  you  did  Adlai  Stevenson.  [Laughter.] 

One  pressing  issue  that  I  would  just  like  to  raise  and  that  I 
think  you  need  to  address — and  I  have  mentioned  it  to  you — ^with 
regard  to  antitrust  reform  is  with  respect  to  health  care.  Many  are 
concerned  that  the  threat  of  antitrust  liability  has  deterred  health 
care  providers  from  cooperating  in  a  manner  that  would  benefit  the 
consumers  of  this  country. 

Too  often,  it  seems  that  hospitals  and  other  health  care  providers 
are  duplicating  rather  than  sharing  costly  services  and  tech- 
nologies, and  they  pass  these  excess  costs  on  to  the  consumers. 
When  health  care  providers  do  cooperate,  they  may  face  expensive 
investigations  or  even  litigation. 

In  our  State  of  Utah,  for  example,  two  hospitals  that  cooperated 
to  improve  the  delivery  of  pediatric  services  have  been  forced  to 
spend  millions  of  dollars  defending  themselves  against  Federal 
antitrust  investigation.  Money  that  should  have  been  spent  on  pre- 
venting and  treating  disease  has  instead  gone  into  the  pockets  of 
lawyers. 

So  I  hope  you  will  really  look  at  this  very  seriously  because  we 
have  got  to  have  some  resolution  of  these  problems  in  order  to 
bring  down  the  costs  of  health  care,  and  also  make  the  delivery  of 
health  care  even  more  innovative  than  ever. 

I  just  want  to  tell  you  how  impressed  I  was  the  other  day  in 
meeting  you  in  my  office,  how  much  I  desire  that  you  enjoy  this 
position  and  that  you  have  every  facility  and  tool  at  your  disposal 
so  you  can  enjoy  and  do  the  job  that  I  know  you  can  do.  You  come 
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highly  recommended  and  it  is  easy  for  us  to  feel  very  good  about 

this  nomination.  So  I  just  want  you  to  know  that  that  is  the  way 

I  feel,  and  we  look  forward  to  hearing  your  testimony  here  today. 

Ms.  BiNGAMAN.  I  am  very  grateful,  Senator.  Thank  you  very 

much. 

Senator  Metzenbaum.  Ms.  Bingaman,  Senator  Hatch  has 
touched  upon  a  subject  that  you  and  I  talked  about  when  you  were 
in  my  office.  As  you  know,  and  the  world  knows,  a  number  of  in- 
dustries will  be  asking  that  the  antitrust  laws  be  relaxed  with  re- 
spect to  their  special  concerns.  They  will  claim  that  weaker  anti- 
trust laws  will  make  the  United  States  more  competitive  inter- 
nationally and  will  make  it  easier  for  their  industry  to  downsize  in 
response  to  a  shrinking  market.  Frankly,  I  don't  believe  that  is  the 
way  to  compete  in  the  international  market,  nor  in  this  country. 

I  am  particularly  concerned  about  the  area  that  Senator  Hatch 
referred  to,  and  that  is  that  hospital  groups  and  doctor  groups  have 
asked  for  special  consideration  under  the  antitrust  laws  to  be  able 
to  proceed  forward  with  mergers,  with  the  joint  ownership  of  an 
MRI  or  CAT  scanner,  as  the  case  may  be. 

As  I  indicated  to  you,  and  as  I  firmly  beheve  today,  we  don't  need 
exemptions,  we  don't  need  market  allocations,  we  don't  need  to 
make  special  provisions  with  respect  to  these  matters.  When  two 
hospitals  want  to  buy  an  MRI  or  a  CAT  scanner  or  whatever  the 
case  may  be,  or  are  involved  in  some  other  joint  activity,  we  ought 
to  have  a  procedure  at  the  Department  that  makes  it  possible  for 
them  to  get  an  expedited  response  as  to  whether  they  can  go  ahead 
and  do  it. 

Frankly,  I  don't  have  any  problem  with  that  kind  of  a  situation. 
I  do  have  concern  that  has  been  shared  both  when  Senator  Rocke- 
feller conducted  a  hearing  on  this  issue  and  Senator  Hatch  has  just 
mentioned  it.  I  think  that  the  matter  can  be  solved  by  an  expedi- 
tious procedure  adopted  in  your  Department  so  that  when  two  hos- 
pitals want  to  do  something,  they  join  together  in  some  simple 
forum,  whatever  the  case  may  be.  They  don't  have  to  spend 
$250,000  in  legal  fees,  they  don't  have  to  be  frightened  about  com- 
ing here  to  Washington  in  order  to  deal  with  the  great  Antitrust 
Department,  but  that  rather,  in  a  simple  way — if  it  involves  a 
broad-based  plan  or  total  merger  and  perhaps  two  private  hospitals 
really  trying  to  eliminate  one  in  order  to  eliminate  some  competi- 
tion in  order  to  raise  prices,  then,  of  course,  there  is  a  concern.  But 
if  two  hospitals  want  to  join  together  and  buy  an  MRI,  I  have  very 
little  difficulty  with  that;  I  have  no  difficulty  with  it. 

Do  you  think  that  the  Department  could  expeditiously  provide 
some  procedures  in  order  to  deal  with  this  problem?  And  I  mean 
doing  this  almost  from  the  day  you  move  into  the  office  because  we 
are  moving  very  rapidly  toward  a  national  health  care  program. 
This  will  be  one  of  the  issues.  I  would  like  to  get  this  issue  off  the 
table,  but  I  would  also  like  to  get  it  off  the  table  by  having  the  mat- 
ter resolved  so  that  the  hospitals  in  Senator  Hatch's  area,  the  hos- 
pitals in  Senator  Baucus'  area — he  mentioned  it  the  other  day — the 
hospitals  in  Senator  Daschle's  area — he  mentioned  it  the  other 
day — and  the  hospitals  in  all  of  the  50  States  who  have  this  kind 
of  a  problem  can  deal  with  the  Antitrust  Department  without  being 
forced  to  spend  a  lot  of  money  on  legal  fees  and,  in  most  instances. 
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turning  their  back  on  the  idea  because  it  is  just  too  compHcated 
and  too  expensive. 

Ms.  BiNGAMAN.  Well,  Senator,  let  me  state  first  that  I  share  very 
much  the  concern  you  are  expressing,  that  Senator  Hatch  has  ex- 
pressed, and  that  I  have  heard  repeatedly  as  I  have,  in  the  last  10 
days  or  so,  2  weeks,  met  various  Senators  about  the  application  of 
the  antitrust  laws  and  the  misperception — and  I  think  it  is  largely 
a  misperception — that  is  out  there  that  the  antitrust  laws  chill  or 
prohibit  the  kind  of  cooperation  between  health  care  providers  that 
really  helps  to  keep  down  costs. 

It  is  my  firm  belief  that  the  antitrust  laws  do  not  and  should  not 
prohibit  that  kind  of  procompetitive  activity,  but  there  is  a  percep- 
tion and  there  is  confusion,  and  perhaps  it  is  because  of  the  com- 
plexity, perhaps  it  is  because  health  care  is  in  so  many  small,  local 
markets  and  so  many  small-town  lawyers — and  I  was  one  myself 
for  many,  many  years,  so  I  think  I  understand  it  from  that  perspec- 
tive— find  it  difficult  to  get  through  the  plethora  of  regulations, 
speeches,  and  so  forth.  It  is  hard  to  analyze  in  a  situation  and  peo- 
ple are  scared. 

And  so,  Senator,  what  I  am  trying  to  say  is  I  share  the  concern 
that  I  have  heard  expressed  that  we  need  to  work  very  hard  to 
clear  up  the  misunderstanding  and  the  confusion  about  how  the 
antitrust  laws  really  apply  to  typical,  common  situations  such  as 
the  standard  hypothetical  you  hear  of  two  hospitals  wanting  to  buy 
a  new  piece  of  expensive  equipment  and  not  buy  two.  Certainly, 
that  should  be  permissible  in  virtually  any  situation,  as  the  Sen- 
ator points  out. 

As  to  exactly  what  the  Division  might  do  if  I  were  confirmed  by 
the  Senate,  it  is  hard  to  sit  here  and  state  exactly.  What  I  can  state 
is  that  I  understand  the  problem  completely,  I  think,  or  I  think  I 
have  a  pretty  good  feel  for  it,  and  I  also  understand  the  confusion 
and  the  need  for  clarification.  And  I  pledge  to  you  that  if  I  am  con- 
firmed, we  will  work  immediately  and  very  hard  to  set  up  some 
kind  of  mechanisms  to  get  the  word  out  to  the  public  in  an  under- 
standable, comprehensible  form  as  to  what  the  antitrust  laws  per- 
mit because  I  think  they  permit  most  of  what  needs  to  be  done. 

Senator  Metzenbaum.  Excellent;  the  drug  industry's  trade  asso- 
ciation, PMA,  has  already  asked  the  Justice  Department 

Senator  SiMON.  Mr.  Chairman,  if  I  may  just  get  60  seconds,  I  am 
involved  in  a  markup  in  another  committee. 

Senator  METZENBAUM.  We  are  happy  to  have  you  with  us.  Sen- 
ator Simon. 

OPENING  STATEMENT  OF  SENATOR  SIMON 

Senator  SiMON.  I  just  wanted  to  come  in  and  say  I  think  that  the 
nominee  is  someone  who  will  handle  this  job  with  distinction  and 
she  will  move  aggressively  in  an  area  where  sometimes  we  have 
not  had  aggressive  action.  I  am  very  pleased  that  she  is  before  us. 
I  regret  I  can't  stay. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Coming  from  you,  Senator  Simon — ^you 
have  been  a  strong  defender  of  the  antitrust  laws  and  your  sup- 
port, I  am  sure,  is  very  meaningful. 

Senator  SiMON.  Thank  you. 
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Ms.  BiNGAMAN.  Thank  you,  Senator. 

Senator  Metzenbaum.  I  started  to  say  the  drug  industry's  trade 
association,  PMA,  has  already  asked  the  Justice  Department  for 
special  antitrust  immunity  for  an  agreement  among  its  members  to 
Umit  price  increases.  That  proposal  sounds  good  on  its  face,  but  I 
believe  that  it  is  a  sham  that  will  not  reduce  drug  prices  for  most 
Americans.  That  is  why  Senator  Pryor  and  I  asked  the  Attorney 
General  to  reject  it. 

Specifically,  the  PMA  proposes  to  reduce  prices  under  a  formula 
that  would  allow  drugmakers  to  offset  deep  discounts  to  large  buy- 
ers with  price  increases  to  individual  consumers.  There  is  no  secret 
about  it;  the  individual  consumer  is  having  an  unbelievable  chal- 
lenge in  order  to  pay  for  the  medicines  that  are  needed  in  the  event 
of  a  health  care  problem. 

Their  proposal  would  also  allow  drugmakers  to  cut  the  price  of 
drugs  for  which  they  have  competition  while  they  raise  the  price 
of  the  drugs  with  respect  to  which  they  have  a  monopoly. 

I  understand  that  since  the  PMA  made  its  request,  several  drug 
companies  have  come  forward  with  better  proposals  for  holding 
down  price  increases.  However,  to  my  knowledge,  none  of  those 
companies  have  asked  for  special  antitrust  protection. 

What  does  the  Department  intend  to  do  about  the  PMA's  request 
for  special  antitrust  protection  for  the  PMA's  pricing  proposal? 

Ms.  BiNGAMAN.  Senator,  as  you  know,  that  is  a  pending  matter. 
I  have  not  been  involved  in  any  decision  on  it  because  I  have  not 
been  confirmed  by  the  Senate.  I  have  looked  briefly  at  the  papers 
submitted  simply  so  that  I  would  be  aware  of  the  nature  of  the  re- 
quest. I  cannot  comment  today. 

First,  it  would,  of  course,  be  inappropriate  because  it  is  a  pend- 
ing matter.  And,  second,  I  don't  have  the  knowledge,  because  I 
have  not  been  confirmed,  to  deal  with  it.  I  can  state  this,  that  gen- 
erally exemptions  from  the  antitrust  laws  or  requests  that  anti- 
trust laws  be  either  suspended  or  declared  that  they  do  not  apply 
to  a  given  situation,  as  the  PMA  has  requested  here,  are  strictly 
scrutinized,  and  the  department  will,  if  I  am  confirmed,  strictly 
scrutinize  this  request. 

Senator  Metzenbaum.  I  can  understand  your  being  unable  to 
comment  on  a  pending  matter,  and  I  think  your  response  is  appro- 
priate. I  do  hope  you  will  give  it  appropriate  attention. 

Concerns  have  been  raised  that  health  care  reforms  could  spawn 
a  powerful  cartel  of  health  insurance  that  might  dominate  the  new 
system.  To  assure  that  does  not  happen,  I  have  recommended, 
among  other  things,  that  the  administration's  health  care  plan  call 
for  the  repeal  of  the  McCarran-Ferguson  exemption  for  health  in- 
surers. 

Currently,  this  exemption  shields  insurers  from  the  antitrust 
laws  and  thereby  allows  them  to  fix  the  prices  and  the  terms  of 
coverage  and  to  engage  in  elaborate  t5ring  schemes.  I  believe  we 
should  start  the  new  health  care  system  with  a  clean  slate  and 
eliminate  special  antitrust  treatment  for  health  insurers.  I  also  be- 
lieve that  consumers  would  pay  lower  prices  if  health  insurers  were 
subject  to  our  fair  competition  laws  that  apply  to  all  other  seg- 
ments of  American  industry. 
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In  the  past,  the  Department  has  supported  McCarran-Ferguson 
repeal.  Wliat  do  you  expect  the  Department's  position  to  be  on  re- 
pealing the  McCarran-Ferguson  exemption  for  health  insurers 
under  health  care  reform,  or  do  you  have  a  predisposition  with  re- 
spect to  that  question? 

Ms.  BiNGAMAN.  Senator,  I  would  state  generally  that  any  exemp- 
tion to  the  antitrust  laws  is  unusual.  The  antitrust  laws  are  very 
general,  as  the  Senator  is  fully  aware.  Exemptions  are  not  common, 
and  generally  the  proponents  of  exemptions  bear  a  heavy  burden 
in  justifying  their  special  status.  I  think  that  that  burden  is  prop- 
erly upon  those  who  propose  exemptions  or  who  propose  maintain- 
ing them.  . 

As  the  chairman  points  out,  insurance  is  something  that  affects 
every  American.  Health  insurance  will  affect  tens  of  millions  of 
people.  It  is  a  vitally  important  issue.  I  think  it  is  appropriate  at 
this  time  to  take  a  hard  look  at  the  McCarran-Ferguson  exemption. 
I  don't  have  a  position,  as  such,  because  I  am  new  to  this  job  and 
I  need  to  get  into  the  details  of  this,  but  I  can  pledge  to  the  Senator 
we  will  scrutinize  the  exemption  and  I  understand  the  importance 
of  the  industry  in  American  life. 

Senator  Metzenbaum.  I  have  additional  questions,  but  we  will 
follow  a  10-minute  rule. 
Senator  Hatch. 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  I  might  mention  that 
the  Pharmaceutical  Manufacturers  Association  is  not  seeking  an 
immunity.  They  just  want  a  statement  from  the  Department  that 
their  actions  are  lawful.  So  it  is  a  lot  less  than  I  think  the  Senator 
from  Ohio  has  indicated  to  you,  but  maybe  he  meant  that  as  well. 
Legislation  regarding  so-called  resale  price  maintenance  has  pre- 
viously been  introduced  in  Congress,  and  this  legislation  would 
overturn  the  Supreme  Court's  unanimous  1984  ruling  in  Monsanto 
v.  Spray  Rite  Service  Corporation  and  its  1988  ruling  in  Business 
Electronics  Corporation  v.  Sharpe  Electronics  Corporation. 

Many  antitrust  experts  believe  that  the  legislation  threatens  to 
transform  every  distributor  termination  into  a  jury  trial  for  treble 
damages  for  price-fixing  and  would  harm  consumers  and  harm 
competitiveness.  Do  you  have  any  view  on  such  legislation  and 
where  you  might  be  coming  down  there? 

Ms.  BiNGAMAN.  Senator,  I  understand  there  have  been  several 
bills  introduced  over  various  Congresses  on  this  subject  and  I  have 
not  had  a  chance  to  study  them  in  detail  and,  if  I  am  confirmed, 
obviously  look  forward  to  doing  that.  I  can  tell  you  generally  there 
are  two  concerns.  One  is  that  the  Sharpe  decision  of  the  Supreme 
Court  makes  the  evidentiary  base  on  which  a  plaintiff"  can  get  to 
a  jury  so  narrow  that  it  makes  it  very  difficult  as  a  practical  mat- 
ter, I  think,  to  bring  resale  price  maintenance  cases,  and  it  is  my 
own  view  that  that  needs  to  be  looked  at  seriously. 

On  the  other  hand,  I  understand  the  Senator's  point  that  we 
don't  want  to  draft  legislation  that  drags  in  unilateral  conduct  of 
a  manufacturer  and  makes  that  subject  to  a  per  se  rule.  So  there 
is  a  delicate  drafting  issue  here,  a  delicate  line-drawing  problem. 
I  look  forward  to  working  with  the  Congress  on  this,  but  I  think 
the  legislation  is  important  that  has  been  introduced  and  deserves 
to  be  looked  at. 
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Senator  Hatch.  All  right,  thank  you.  Last  year  in  a  much  criti- 
cized opinion  in  Eastman  Kodak  Company  v.  Image  Technical  Serv- 
ices, Inc.,  a  Supreme  Court  majority  held  that  a  defendant's  lack 
of  power  in  a  primary  market  does  not  preclude  the  possibility  of 
market  power  in  "derivative  after-markets,"  such  as  the  parts  serv- 
ice markets  for  their  own  products. 

Now,  do  you  read  Kodak  as  a  reversal  of  the  trend  in  which  the 
Court  had  made  use  of  economic  theory  to  uphold  the  grant  of  sum- 
mary judgment  to  defendants  on  antitrust  claims,  and  if  so,  do  you 
welcome  or  oppose  this  reversal? 

Ms.  BiNGAMAN.  Senator,  I  think  reversal  perhaps  may  be  too 
strong  a  word,  but  I  think  the  Senator's  observation  of  the  impor- 
tance of  the  Kodak  is  not  erroneous.  I  share  your  reading  that  it 
is  an  important  indication  from  the  Supreme  Court  to  lower  courts 
that  facts  should  be  more  fully  developed  by  lower  courts  before 
summary  judgment  is  granted.  To  my  mind,  that  is  the  principal 
thrust  of  the  Kodak  decision. 

As  to  whether  I  welcome  or  oppose  that,  as  a  litigator  facts  are 
important.  They  are  critical,  and  to  my  mind  the  balance  that  has 
to  be  drawn  here — and  I  think  what  courts  have  been  struggling 
to  do,  the  lower  courts,  overwhelmed  as  they  are  with  cases  often — 
drug  cases,  other  major  cases — they  have  very  serious  docketing 
problems.  We  are  all  aware  of  that,  and  this  committee  is  more 
aware  than  I  am,  but  I  have  seen  it  from  a  litigant's  perspective. 

So  I  think  the  lower  courts  have  been  groping  to  find  ways  to 
clear  their  dockets,  and  I  think  the  Supreme  Court's  decision  in 
Kodak  is  a  signal  to  them  that  perhaps  doing  it  too  early  in  the 
litigation  can  cut  off  a  case  that  may  be  meritorious  and  that  more 
discovery  should  be  granted. 

I  think  there  is  a  need — and  I  don't  know  if  this  would  be  in  my 
province,  but  I  say  this  as  a  litigator — ^for  innovative  thinking  to 
help  trial  courts  which  are  terribly  burdened — and  cases  are  com- 
plex— come  up  with  ways  to  streamline  cases,  either  having  mini- 
trials,  bifurcating  trials,  appointing  special  masters  to  get  discovery 
over  quickly,  arbitrating,  mediating.  There  are  a  number  of  devices 
that  courts  might  use,  but  I  personally  think  early  summary  judg- 
ment before  very  much  factual  development  may  not  be  the  best 
way  to  help  the  lower  court  docket  problem  which  is  very  serious. 

Senator  Hatch.  Thank  you.  Some  have  suggested  that  our  Gov- 
ernment should  do  more  to  facilitate  the  development  of  key  indus- 
tries. In  general,  do  you  believe  that  antitrust  standards  should  be 
relaxed  to  assist  such  industries?  For  example,  do  you  favor  the 
adoption  of  antitrust  standards  that  would  permit  mergers,  acquisi- 
tions, or  joint  ventures  in  key  industries  in  order  to  strengthen 
U.S.  firms  against  their  foreign  competitors? 

Ms.  BiNGAMAN.  Senator,  I  could  not  agree  with  you  more  that  a 
central  issue  of  our  decade  and  the  next  two  decades  is  how  to 
strengthen  American  firms  to  compete  in  the  world  markets.  That 
is  where  we  are  today;  there  is  no  question  about  that.  It  is  a  major 
issue  and  it  will  affect  all  of  our  livelihoods  and  the  strength  of  this 
country  over  the  next  30,  40  years,  so  it  is  critically  important. 

As  to  whether  relaxing  antitrust  rules  across  the  board  is  an  ap- 
propriate way  to  achieve  that,  I  would  need  to  look  very  hard  at 
the  particular  industries  that  would  be  affected,  at  the  facts,  at  the 
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markets  in  which  they  compete,  at  the  entire  situation  that  you  are 
deaUng  with  in  a  particular  industry  before  coming  to  a  judgment 
on  that  because  these  things  are  really  so  fact-specific. 

I  would  have  a  concern,  I  might  state,  that  we  keep  competition 
strong  to  make  American  companies  strong  and  able  to  compete 
abroad.  I  believe  in  that  principle,  but  there  may  be  cases  in  par- 
ticular industries.  I  am  not  aware,  honestly,  but  I  would  be,  if  I  am 
confirmed,  very  willing  to  look  at  that  and  think  about  it. 

Senator  Hatch.  Well,  thank  you.  Do  you  believe  that  a  merger, 
acquisition,  or  joint  venture  should  be  permitted  if  it  would  result 
in  cost  savings  or  other  efficiencies  that  are  larger  in  magnitude 
than  any  projected  anticompetitive  effect?  And  maybe  just  one  last 
question:  Do  you  favor  antitrust  exemptions  to  permit  firms  in  in- 
dustries with  excess  capacity  to  enter  agreements  to  rationalize  or 
consolidate  productive  resources? 

Ms.  BiNGAMAN.  Senator,  as  I  stated,  I  think  antitrust  exemptions 
are  not  common.  Over  the  years,  this  committee  has  historically 
not  adopted  many  of  them,  and  antitrust  exemptions  generally 
should  be  scrutinized  carefully  before  being  adopted  because  they 
are  contrary  to  the  basic  structure  we  have  adopted  for  our  econ- 
omy, which  is  to  have  the  antitrust  laws  apply  broadly.  So,  in  gen- 
eral, I  would  scrutinize  any  exemption. 

There  may  be  a  particular  industry  in  a  particular  market  that 
presents  a  situation  appropriate.  I  don't  know.  Again,  this  is  so 
fact-specific,  market-specific,  and  you  have  to  analyze  the  markets 
these  companies  are  competing  in  and  what  the  competition  is.  I 
would,  if  confirmed,  be  very  happy  to  look  at  that  and  think  hard 
about  it  and  work  through  the  facts  on  it,  but  it  is  difficult  for  me 
to  analyze  in  the  abstract  because  of  that. 

Senator  Hatch.  Well,  thank  you.  I  want  you  to  know  I  am  proud 
to  support  your  nomination.  We  don't  have  to  agree  on  everything 
to  have  my  support. 

Ms.  BiNGAMAN.  Thank  you  very  much,  Senator. 

Senator  Hatch.  And  I  am  very  pleased  that  you  are  willing  to 
give  up  your  practice  for  a  time  and  come  back  and  serve  the  Grov- 
ernment.  This  is  a  very,  very  important  position  and  I  hope  you 
will  really  work  closely  with  us  up  here.  We  have  a  wide  variety 
of  beliefs  on  this  committee,  as  anybody  can  plainly  see,  and  it  is 
very,  very  important  that  we  try  to  bring  the  country  together  on 
these  issues  as  much  as  we  can. 

Thank  you  very  much,  and  I  am  sorry  I  was  late  today,  but  I  was 
in  another  markup,  and  I  have  to  go  to  another  thing  from  here, 
so  I  will  have  to  leave  a  little  early.  But  I  just  want  to  compliment 
you  and  wish  you  the  best. 

Ms.  BiNGAMAN.  Thank  you  so  much.  Senator.  I  appreciate  it  very, 
very  much. 

Senator  Hatch.  Thank  you. 

Senator  Metzenbaum.  Thank  you.  Senator  Hatch. 

Senator  Feinstein. 

Senator  FEINSTEIN.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Chairman,  if  I  may,  I  would  like  to  enter  an  opening  statement 
into  the  record. 

Senator  METZENBAUM.  Without  objection. 
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OPENING  STATEMENT  OF  SENATOR  FEmSTEIN 

Senator  Feinstein.  Thank  you,  Mr.  Chairman. 

Ms.  Bingaman,  I  would  like  to  concentrate  my  question  in  one 
area  which  I  think  is  going  to  be  one  that  you  are  going  to  have 
to  contend  with,  and  that  is  the  area  of  defense  consolidation.  With 
the  advent  of  a  very  substantial  builddown  of  U.S.  forces  and  weap- 
ons systems  over  the  next  decade,  the  defense  industry  is  report- 
edly due  for  an  equally  substantial  consolidation  of  manufacturers 
and  other  systems  suppliers. 

You  have  stated,  and  I  agree  with  you,  we  don't  believe  in  cartels 
in  this  country,  and  you  have  pledged  to  enforce  the  antitrust  laws 
of  this  country.  More  than  enforce  them,  however,  in  this  area, 
under  current  antitrust  law,  the  Justice  Department  shares  with 
the  Federal  Trade  Commission  the  responsibility  to  review  and  ei- 
ther approve  or  deny  all  large  proposed  business  mergers. 

For  example,  the  last  administration  had  a  policy  more  or  less 
of  handsoff  and  let  the  problems  work  themselves  out.  The  private 
sector  essentially  would  mandate  the  changes.  Last  year,  the  FTC 
blocked  the  merger  of  the  Alliance  Tech  Systems,  the  subsidiary  of 
Olin  Corp.  Had  the  deal  gone  through,  it  would  have  merged  the 
Pentagon's  only  suppliers  of  ammunition  for  the  M-1  tank  and  the 
Apache  helicopter. 

The  Federal  judge  who  upheld  the  FTC's  action,  according  to 
Gannett  News  Service,  said,  "He  openly  lamented  the  lack  of  com- 
ment from  the  Defense  and  Justice  Departments." 

With  this  consolidation,  this  year,  then,  there  was  a  slightly  dif- 
ferent change  earlier  on  in  the  year  when  the  Justice  Department 
decided  not  to  invoke  antitrust  laws  to  block  the  latest  consolida- 
tion of  Martin-Marietta  Corp.'s  $3.05  billion  acquisition  of  G.E. 
Aerospace.  So  you  have  two  different  and  contending  decisions  in 
the  last  year. 

It  would  seem  to  me  that  it  is  going  to  be  extremely  necessary 
for  your  Department  to  develop  a  consolidated  Federal  policy  on 
mergers  and  acquisitions  in  this  industry.  I  come  from  a  very  large 
defense  State,  with  1.3  million  people  out  of  work,  and  with  lit- 
erally, as  this  industry  winds  down,  hundreds  of  thousands  of  peo- 
ple being  impacted  in  terms  of  their  jobs. 

So  I  tend  to  come  down  on  the  side  of  a  proactive  policy  which 
can  send  signals  to  the  industry  as  to  what  is  acceptable  and  not, 
save  hundreds  of  thousands  of  dollars  of  legal  costs,  and  also 
enunciate  a  clear  policy.  I  am  very  interested  to  know,  because  I 
think  the  policy  that  your  Department  comes  up  with  will  either 
take  jobs  or  save  jobs  in  the  long  run,  what  are  your  thoughts  on 
the  kind  of  policy  that  might  be  evolved,  whether  you  are  going  to 
take  a  more  handsoff  approach  or  a  more  proactive  one. 

Ms.  Bingaman.  Senator,  I  share  your  commitment  to  the  Clayton 
Act,  to  the  merger  laws  of  this  country,  and  if  I  am  confirmed  we 
will  look  at  the  facts  of  every  merger  and  apply  the  laws  to  them. 
We  will  analyze  them  under  the  current  merger  guidelines,  but  I 
pledge  to  you,  if  confirmed,  we  will  scrutinize  every  merger  that 
comes  before  us. 

On  exactly  what  the  outcome  might  be,  it  is  impossible  to  say. 
As  I  have  indicated,  and  as  is  obvious,  every  one  of  these  merger 
situations — in  fact,  any  antitrust  case  is  totally  fact-specific.  It  de- 
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pends  on  who  the  competitors  are,  what  barriers  to  entry  are,  what 
the  markets  are.  They  are  unique  and  have  to  be  analyzed  on  a 
stand-alone  basis. 

So  it  is  impossible  to  project  what  any  outcome  might  be.  It 
would  be  foolish  to  sit  here  and  say  that,  but  I  can  pledge  to  you 
I  understand  the  importance  of  application  of  the  Clayton  Act,  the 
protection  of  the  economy  that  that  act  is  meant  to  provide,  and  we 
will  enforce  the  merger  laws  vigorously  if  I  am  confirmed. 

Senator  Feinstein.  Then  if  I  understand  you,  Ms.  Bingaman, 
what  you  are  saying  is  that  your  Department  would  take  a  more 
handsoff  position  and  wait  and  analyze  them  after  the  fact  rather 
than,  before  the  fact,  create  some  rules  by  which  these  consolida- 
tions, mergers,  acquisitions  might  take  place  in  this  industry? 

Ms.  Bingaman.  Well,  we  have.  Senator,  the  merger  guidelines 
that  were  revised  just  a  year  ago  in  May  1992,  and  put  out,  and 
they  apply  to  all  mergers,  including  defense  industry  mergers. 
They  are  really  very  flexible.  They  have  a  five-factor  analysis  that 
the  Department  goes  through.  These  are  joint  guidelines  with  the 
Federal  Trade  Commission  that  the  Department  and  the  Federal 
Trade  Commission  put  into  effect  just  a  year  ago  right  now,  and 
we  need  to  gain  experience,  I  think,  under  those  guidelines. 

If  I  am  confirmed,  my  proposal  would  be  to  work  closely  with 
those  guidelines,  apply  them  to  each  specific  fact  situation,  and 
make  a  reassessment  down  the  road  when  we  have  more  experi- 
ence with  them.  In  other  words,  it  would  be  difficult  at  this  point 
for  me  to  say  we  need  a  special  set  of  guidelines  for  defense  be- 
cause my  understanding  and  belief  is  that  the  current  merger 
guidelines  are  flexible  and  broad  enough  to  apply  to  the  defense  in- 
dustry. 

They  have  an  efficiency  factor  to  consider,  a  failing  firms  factor, 
and  they  are  broad  and  flexible.  So  my  thought  would  be,  if  I  am 
confirmed,  to  gain  experience  with  those  guidelines  as  applied  to 
defense  mergers  before  coming  to  a  judgment  on  that. 

Senator  Feinstein.  Thank  you  very  much.  I  think  you  do  see 
that  there  are  going  to  be  some  special  problems  presented  in  this 
area  as  companies  decrease  their  prowess  in  the  area,  and  one  of 
the  things  that  I  think  this  Congress  hopefully  is  most  interested 
in  is  seeing  that  these  companies  are  able  to  transfer  their  tech- 
nology, to  develop  peace  time  uses  as  substitutes,  and  to  convert 
work  forces.  I  think  that,  for  my  State,  this  is  going  to  be  extraor- 
dinarily important  in  keeping  people  employed. 

I  might  just  also  say,  Mr.  Chairman,  I  want  to  commend  Ms. 
Bingaman  on  many  of  her  writings,  particularly,  frankly,  as  they 
affect  women.  I  think  you  have  made  some  very  important  con- 
tributions. 

Ms.  Bingaman.  Thank  you. 

Senator  FEINSTEIN.  I  think  you  will  be  a  very  striking  figure  in 
that  Department,  and  I  want  to  say  it  is  my  pleasure  to  support 
your  nomination. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Dianne  Feinstein 

Good  morning,  Mr.  Chairman.  I'm  delighted  to  see  the  Committee's  acknowledged 
expert  on  antitrust  matters  at  the  helm  of  this  morning's  hearings,  and  I  m  equaUy 
delighted  to  welcome  you,  Ms.  Bingaman.  I  look  forward  to  tapping  your  impressive 
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expertise  in  this  area  a  little  later  on,  but  want  now  simply  to  commend  you  on  an 
extraordinary  record  of  professional  and  personal  achievement. 

You  and  the  President  can  be  extremely  proud  of  this  nomination.  I,  for  one,  hope 
that  we  can  get  quick  concurrence  on  your  appointment  from  our  colleagues  across 
the  aisle  so  that  you  and  the  Attorney  General  can  begin  work  as  soon  as  possible. 

Let  me  just  add  briefly  for  the  record,  Mr.  Chairman,  that  in  reviewing  Ms. 
Bingaman's  background  I  was  struck  and  impressed  by  her  obvious  and  longstand- 
ing commitment  to  removing  obstacles  from  women's  paths  to  financial,  political  and 
personal  equality.  She  has  written  thoughtfixlly  of  the  need  to  assure  that  women 
must  have  an  equal — and  legeilly  meaningful — role  in  managing  marital  property, 
of  the  fact  that  assuring  equal  rights  needn't  require  the  denial  of  privacy  to  men 
or  women,  and  of  the  importance  of  assuring  all  women  reproductive  choice. 

I  am  confident,  Mr.  Chairman,  that  this  nominee  wiU  bring  to  the  Department 
of  Justice  the  same  legal  brilliance,  commitment  to  equity,  and  sense  of  personal 
balance  that  she  has  so  well  demonstrated  in  her  Ufe  and  career  to  date.  Although 
I  do  not  sit  on  the  Chairman's  distinguished  Antitrust  Subcommittee,  Ms.  Binga- 
man,  I  hope  that  we  have  the  opportunity  to  work  closely  together  at  some  point 
during  your  tenure. 

Congratulations  once  again,  and  thank  you,  Mr.  Chairman. 

Ms.  BiNGAMAN.  Thank  you  very  much,  Senator.  I  appreciate  it. 
Senator  Metzenbaum.  Thank  you  very  much,  Senator  Feinstein. 
Senator  Grassley. 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Congratulations  once  again.  I  happen  to  be  a 
member  of  the  Finance  Committee  as  well  as  this  committee,  and 
it  brings  me  into  the  intersection  of  American  trade  policy  and  our 
antitrust  policy  by  serving  on  these  two  committees.  By  the  way, 
I  work  with  Senator  Metzenbaum  on  the  point  that  I  am  going  to 
be  bringing  up  with  you. 

Many  of  our  major  trading  partners  do  not  have  vigorous  anti- 
trust enforcement.  In  Japan,  for  instance,  the  maximum  antitrust 
penalty  is  approximately  only  $40,000,  is  versus  $10  million  in  the 
United  States.  The  consequence  is  toleration — I  think  you  can  call 
it  toleration — of  cartel  behavior.  Companies  allowed  to  form  cartels 
overseas  can  exclude  American  firms  from  their  markets  and  can 
use  the  monopoly  profits  that  they  earn  to  subsidize  their  acquisi- 
tion of  market  share  in  the  United  States. 

After  long  deliberation,  your  predecessor,  James  Rill,  convinced 
Attorney  General  Barr  to  modify  the  Department's  policy  on 
extraterritorial  enforcement  of  the  antitrust  laws.  Mr.  Rill  modified 
the  Antitrust  Division's  international  guidelines  so  that,  consistent 
with  the  Foreign  Trade  Antitrust  Improvement  Act,  it  will  pros- 
ecute overseas  Sherman  Act  violations  which  cause  direct  and  sub- 
stantial harm  to  U.S.  exporters. 

Now,  I  am  not  satisfied  that  that  goes  far  enough,  but  in  regard 
to  that — and  I  think  you  probably  answered  this  question  when  you 
used  the  words  that  you  were  going  to  pledge,  in  conformance  with 
Supreme  Court  decisions,  to  enforce  the  antitrust  laws.  So  I  will 
just  simply  ask  you  the  extent  to  which  we  can  count  on  you  to  con- 
tinue this  policy,  that  has  got  no  political  connotation,  but  I  refer 
to  it  as  the  Bush  administration  policy,  of  challenging  anticompeti- 
tive conduct  overseas  which  injures  U.S.  exports  in  violation  of  the 
Sherman  Act? 

Ms.  BiNGAMAN.  Senator,  I  am  familiar  with  what  you  are  speak- 
ing of,  and  I  state  to  you  that  where  the  facts  before  us  make  out 
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a  violation  of  U.S.  antitrust  laws  in  the  situation  you  are  describ- 
ing, we  will  bring  such  cases. 

Senator  Grassley.  I  think  that  is  a  very  good  answer,  and  I 
think  you  are  the  sort  of  a  person  that  will  go  an  extra  mile  to 
make  sure  that  those  facts  are  ferreted  out  and  actually  look  for 
facts  and  not  necessarily  sit  back  and  just  wait  for  those  facts  to 
come  to  you. 

Continuing,  while  I  said  the  previous  administration  was  very 
vocal  about  this  policy  change,  there  were  no  cases  that  were  actu- 
ally brought,  and  that  is  to  the  best  of  my  knowledge.  I  don't  know 
of  any.  You  may.  So,  to  what  extent  can  you  commit  to  prosecuting 
foreign  cartels  that  hinder  U.S.  competition?  To  some  extent  you 
have  answered  that  by  saying  that  where  the  facts  indicate  that, 
you  would,  but  do  you  have  anything  beyond  that  to  say? 

Ms.  BiNGAMAN.  Senator,  you  know,  it  just  is  a  fact  these  things 
are  so  totally  fact-specific,  you  cannot  say  in  advance  I  am  going 
to  bring  x  case  in  x  industry  until  you  know  the  facts  and  you  know 
what  you  can  prove  and  you  know  what  the  evidence  is.  It  would 
be  irresponsible  and  you  would  be  kidding  yourself  and  the  commit- 
tee, but  I  can  pledge  to  you  I  think  I  know  how  to  build  a  case. 
I  think  I  understand  what  is  involved. 

The  Department  has  some  of  the  finest  lawyers  in  the  Govern- 
ment and  in  the  world.  We  are  incredibly  fortunate  in  that  respect, 
and  we  understand  the  importance  of  these  international  issues  in 
the  American  economy  today. 

Senator  Grassley.  In  your  visit  with  me  in  my  office,  you 
brought  up  the  Zenith  v.  Matsushita  case.  In  that  decision,  the  Su- 
preme Court  was  faced  with  anticompetitive  behavior  in  U.S.  mar- 
kets by  a  foreign  cartel  and  whether  that  activity  violated  the 
Sherman  Act.  Specifically,  the  plaintiffs  in  that  case  alleged  that 
the  defendant,  Japanese  consumer  electronic  producers,  were  en- 
gaged in  a  cartel  in  the  Japanese  market.  The  cartel  allowed  them 
to  earn  monopoly  profits  in  Japan,  exclude  foreign  firms  from  the 
Japanese  markets,  and  then  subsidize  below-cost  pricing  of  goods 
sold  in  the  U.S.  market,  to  the  detriment  of  efficient  U.S.  firms.  Of 
course,  the  Supreme  Court  rejected  the  plaintiffs'  predatory  pricing 
Sherman  Act  claim  as  economically  untenable. 

My  question  is  whether  or  not  you  think  the  Zenith  case  was  cor- 
rectly decided.  Do  you  feel  our  antitrust  laws  should  reach  the  use 
of  monopoly  profits  earned  overseas  to  subsidize  below-cost  selling 
in  the  United  States? 

Ms.  BiNGAMAN.  Senator,  I  read  the  Matsushita  decision  when  it 
came  out,  and  have  read  it  several  times  since,  and  it  causes  me 
concern  that  the  Supreme  Court  in  that  case  did  not  allow  it  to 
proceed  to  trial  after,  as  I  recall,  9  years  of  discovery,  very  arduous 
discovery,  and  a  third  circuit  opinion  which  had  upheld  the  plain- 
tiffs' right  to  simply  present  the  facts  to  a  jury.  So  I  would  say  that 
I  have  concerns  with  that  opinion  and  I  can  understand  the  issue 
about  it. 

Senator  GRASSLEY.  As  I  indicated,  under  Senator  Metzenbaum's 
leadership,  he  and  I  have  introduced  legislation  and  developed  a 
bill  which  addresses  precisely  this  situation.  It  creates  a  new  cause 
of  action  in  antitrust  law  against  firms  which  exclude  foreign  com- 
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petitors  and/or  avoid  price  competition  and  use  their  domestic  car- 
tel power  to  facilitate  below-cost  selling  in  the  United  States. 

Now,  of  course,  I  know  that  you  have  not  studied  the  bill  and 
may  not  be  familiar  with  the  details,  but  do  you  think  that  you 
could  support  legislation  which  takes  this  general  approach,  even 
though  not  specifically  the  language  of  the  bill,  because  you  haven't 
studied  it,  unless  you  have  looked  at  it? 

Ms.  BiNGAMAN.  No,  Only  in  the  most  overview,  5-minute  sense. 
I  know  there  were  bills. 

Senator  Grassley.  Then  maybe  you  could  give  just  some  com- 
ment on  the  general  approach  of  the  bill. 

Ms.  BiNGAMAN.  I,  Senator,  truthfully  don't  feel  competent  to  do 
that.  I  can  tell  you  that  I  understand  the  concerns  that  the  bill  is 
addressed  to,  and  I  will  make  it,  if  I  am  confirmed,  a  priority  to 
study  those  bills  and  to  work  closely  with  the  committee. 

Senator  Grassley.  I  hope  Senator  Metzenbaum  would  feel  that 
I  was  appropriate  in  pursuing  that. 

Senator  Metzenbaum.  You  were  not  only  appropriate,  you  were 
commendable,  superb.  [Laughter.] 

Senator  Grassley.  Thank  you.  Now,  you  already  discussed  with 
Senator  Metzenbaum  and  Senator  Hatch  some  issues  with  health 
care.  You  have  indicated  that  you  think  that  many  of  the  fears  that 
have  been  raised  are  unfounded.  Could  you  help  me  to  get  some 
feeling  for  what  you  might  do,  what  kind  of  joint  activity  by  hos- 
pitals is  likely  to  be  challenged  by  your  Antitrust  Division,  and 
what  might  not  be  challenged  as  some  sort  of  benchmark?  Because 
we  can't  have  every  possible  business  activity  between  various 
groups  of  people  challenged  by  your  Division,  especially  activity 
being  considered  in  order  to  save  money  and  efforts  directed  toward 
saving  health  care  costs.  How  will  you  communicate  to  health  care 
firms? 

Ms.  BiNGAMAN.  Senator,  I  am  100  percent  in  accord  with  the  goal 
that  you  are  stating,  also,  that  we  need  to  work  as  hard  as  pos- 
sible— and  I  pledge  to  you,  if  I  am  confirmed,  I  will  put  immediate 
effort  into  this  to  clarify  and  explain  clearly  and  simply  for  a  na- 
tionwide understanding  and  use  in  small  communities  all  over  the 
country  the  application  of  the  laws. 

I  think,  honestly,  it  would  not  be  wise  for  me  to  sit  here  today 
and  try  to  horseback  that  in  a  few  sentences.  I  could  well  make 
mistakes.  I  would  want  to  consult  with  the  people  in  the  Division, 
if  I  am  confirmed,  who  are  expert  at  it,  but  I  can  pledge  to  you  that 
I  understand  the  importance  of  clarifying  this,  of  clearing  up  the 
confusion,  and  if  I  am  confirmed,  we  will  move  toward  that. 

Senator  GRASSLEY.  I  think  that  an  important  statement  here 
would  be  if  you  said  you  were  going  to  use  news  conferences,  news- 
letters, regional  meetings,  however  Justice  Department  people  get 
the  word  out.  Would  you  be  doing  that  sort  of  an  approach,  trjdng 
real  grassroots  education? 

Ms.  BiNGAMAN.  Senator,  we  will — I  think  I  can  pledge  to  you,  if 
I  am  confirmed,  we  will  be  doing  that  and  everything  else  that  ^ve 
can  think  of  that  is  cost  effective  and  within  the  budget  to  explain 
this  in  the  most  effective  communicating  way  possible,  and  exactly 
what  that  is,  I  can't  tell  you  today,  but  I  really  understand  the 
need  to  make  this  clearer  because  people  don't  understand  it,  I 
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know  that  they  don't,  and  I  know  that  that  is  a  major  part  of  the 
problem  today  and  a  major  part  of  the  concern  about  the  appUca- 
tion  of  antitrust  to  health  care,  and  it  is  a  huge  issue  in  the  coun- 
try and  it  needs  to  be  addressed  head-on. 

Senator  Grassley.  I  think  you  make  a  very  good  point  based  on 
sincerity  and  dedication,  and  I  appreciate  that. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Grassley. 

Senator  Simpson,  we  are  very  happy  to  welcome  you  this  morn- 
ing. 

OPENING  STATEMENT  OF  SENATOR  SIMPSON 

Senator  SiMPSON.  Mr.  Chairman,  it  is  always  good  to  work  with 
you — I  mean,  usually.  [Laughter.] 

Senator  METZENBAUM.  I  liked  it  the  way  you  put  it  the  first 
time — always. 

Senator  SiMPSON.  I  will  just  let  the  record  disclose  that  what  I 
said  first  was  exactly  what  I  meant.  You  are  a  special  person  and 
I  enjoy  you,  and  my  friend,  Chuck  Grassley.  When  the  two  of  you 
get  together  on  a  bill,  we  know  that  it  is  usually  a  very  thoughtful 
product,  and  I  mean  that.  I  have  watched  you. 

Senator  METZENBAUM.  Even  you  and  I  are  together  on  a  bill  in 
this  area. 

Senator  SiMPSON.  We  certainly  are.  What  do  you  think  of  that? 
[Laughter.] 

Well,  Anne  Bingaman,  you  are  a  known  person  to  me  and  I  have 
the  highest  regard  for  you,  and  you  will  be  a  very  superb  Assistant 
Attorney  General  for  Antitrust.  You  and  I  have  visited  before,  both 
professionally  and  socially,  on  some  of  the  things  that  you  are  in- 
terested in.  I  know  you  are  going  to  do  a  tremendous  job.  It  is 
something  you  have  always  wanted  to  do.  I  think  that  is  a  remark- 
able dream  come  true,  as  you  say,  and  I  am  very  confident  that  you 
will  do  well. 

I  know  that  others  have  asked  about  the  issue  of  health  care. 
Senator  Metzenbaum  has  some  strong  feelings  about  some  of  the 
requests  coming  in  that  area  from  doctors  and  providers,  but  mine 
comes  from  a  bit  different  area.  I  think  what  we  are  going  to  see 
with  regard  to  the  terrible  blows  of  any  health  care  plan  with  re- 
gard to  rural  health  care,  which  in  Wyoming  truly  is  frontier 
health  care — we  won't  be  able  to  do  managed  competition  because 
we  don't  have  competition  to  be  managed. 

Then  the  rural  communities  all  over  America  who  fell  for  the  bait 
of  the  Hill-Burton  money  20  years  ago,  and  said  go  build  a  hos- 
pital, they  have  got  a  new  thing  called  Hill-Burton — every  commu- 
nity in  America  got  into  that  and  now  they  can't  sustain  those. 

I  would  ask  you  if  you  could  look  at  the  issue  of  consolidation  of 
hospitals  within  communities  because  surely  two  of  them  will  go 
broke,  where  if  one  can  be  merged — and  I  can  cite  a  Catholic  hos- 
pital in  our  capital  city  and  a  tax-supported  hospital  within  the 
community.  They  need  to  merge  so  that  one  of  them  can  be  success- 
ful financially,  and  yet  there  is  where  the  antitrust  provisions  come 
in.  Would  you  direct  some  energy  to  those  things,  that  issue? 

Ms.  Bingaman.  Senator,  if  I  am  confirmed,  we  absolutely  will. 
Let  me  just  state  briefly,  my  understanding  is  that  the  Division 
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has  approved  over  250  hospital  mergers  in  the  last  5  years  and,  be- 
tween it  and  the  FTC,  have  challenged  less  than  10.  So  the  fact  is, 
on  the  record,  the  antitrust  laws  have  not  had  the  terrible  effect 
on  hospital  mergers  that  is  believed. 

But,  again,  we  have  a  very  serious  perception  problem  out  there 
because  the  laws  are  complicated.  They  are  being  applied  by  people 
in  small  towns  like  you  come  from  and  I  come  from,  and  people 
don't  understand  it,  and  I  really  appreciate  that  fact.  So  we  need, 
without  any  question,  as  a  government — and  if  I  am  confirmed,  I 
will  make  it  a  priority,  as  I  have  told  Senator  Grassley  and  Senator 
Metzenbaum,  to  explain  the  laws  as  they  currently  exist  because 
I  think  those  laws  are  flexible  enough  and  broad  enough  to  permit 
the  situations  that  need  to  happen,  and,  in  fact,  have  permitted  it. 
But  because  people  don't  understand  it,  they  are  afraid  to  do 
things,  and  that  is  a  problem. 

Senator  Simpson.  Indeed,  it  is,  and  I  think  that  the  case  I  cite 
is  or  will  be  resolved,  so  it  is  not  that,  but  indeed  it  is  a  problem. 
Within  the  community,  the  easy  comment  is,  well,  we  tried  that, 
but  they  said  we  couldn't  do  it,  we  were  in  violation  of  antitrust 
law,  and  then  the  frustration  starts. 

Ms.  BiNGAMAN.  That  is  exactly  what  people  are  afraid  of  and 
that  is  the  challenge  for  the  Government  and  for  the  Antitrust  Di- 
vision and  the  Federal  Trade  Commission.  I  don't  think  there  is 
any  question  that  is  what  is  on  the  plate  to  be  done,  is  to  explain 
it  clearly  and  simply  so  that  people  know  what  it  is. 

Senator  SiMPSON.  Well,  I  think  you  have  a  sensitivity  toward  the 
background  of  a  smaller  State  and  the  issues  that  happen  in  a 
smaller  community. 

Then  one  other  provincial,  and  yet  not  completely  so,  issue. 
There  were  several  of  us  from  the  Western  States,  Democrat  and 
Republican  alike,  who  had  requested  the  Attorney  General  to  care- 
fully go  into  the  issue  of  antitrust  violation  with  regard  to  the  lamb 
and  sheep  industry.  There  were  several  of  us — Senator  Daschle, 
Senator  Baucus,  myself.  Senator  Wallop,  many  of  us,  and  that  was 
ongoing  under  the  previous  administration. 

Would  you  assure  that  that  issue  is  continued  to  be  pursued  be- 
cause we  have  a  situation  where,  at  the  farm  gate,  the  product  is 
$4  and  suddenly  when  it  ends  up  on  the  counter  of  Giant  Super 
it  is  a  huge  figure?  Nobody  can  figure  where  it  came  about — the 
middleman,  the  breaker,  the  feeder.  I  know  that  sounds  arcane  and 
perhaps  unimportant  to  some,  but  it  is  a  very  critical  thing  to  an 
industry  which  will  be  having  its  subsidies  reduced  with  regard  to 
wool  and  angora,  and  so  on. 

Will  you  pursue  that  with  vigor  and  keep  us  advised  as  to  what 
you  are  finding  there? 

Ms.  BiNGAMAN.  Senator  Simpson,  I  will  make  it  a  point  to  review 
that  and  all  other  important  pending  cases  in  the  Division  prompt- 
ly, if  I  am  confirmed,  to  get  up  to  speed  on  them  and  we  will  take 
such  appropriate  actions  as  we  should. 

Senator  Simpson.  I  believe — and  I  have  an  interest  in  this — you 
were  saying  that  you  intend  to  pursue  the  issue  of  intellectual 
property  questions  and  the  difficulties  in  the  international  field  of 
dealing  with  that.  You  and  I  spoke  of  that.  That  is  something  that 
intrigues  you,  is  it  not? 
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Ms.  BiNGAMAN.  Senator,  I  would  say  that  I  think  it  is  an  impor- 
tant area  of  the  economy.  It  is  an  important  area  of  the  law  and 
it  is  something  that  attention  should  be  focused  on,  and  if  I  am 
confirmed  I  hope  to  be  able  to  do  that. 

Senator  SIMPSON.  Well,  I  certainly  wish  you  well,  and  I  know 
that  you  will  do  a  splendid  job  and  I  commend  you.  It  is  good  to 
see  your  husband  and  your  fine  son,  whom  I  have  also  come  to 
know,  and  I  wish  you  well.  You  will  do  a  fine  job. 

Ms.  BiNGAMAN.  Thank  you  very,  very  much,  Senator.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Simpson. 

Senator  Moseley-Braun,  we  are  very  happy  to  welcome  you  this 
morning.  We  are  happy  to  have  you  with  us.  If  you  have  any  state- 
ment or  questions,  we  would  be  pleased  to  hear  from  you. 

OPENING  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Actually,  I  am  not  going  to  prolong 
this  unduly.  I  had  an  opportunity  to  visit  with  Ms.  Bingaman  yes- 
terday, and  shared  the  fact  that  I  am  probably  one  of  the  few  peo- 
ple who  has  read  her  book  on  the  equal  rights  amendment. 

Ms.  BiNGAMAN.  You  and  I  are  in  a  class  of  two,  I  think.  [Laugh- 
ter.] 

Senator  Moseley-Braun.  Specificsdly,  one  area  that  I  would  like 
you  just  to  share  your  views,  and  that  is,  as  we  talked  about  yes- 
terday, the  Antitrust  Division  has  been  neglected,  I  guess  is  a  kind 
word,  in  the  last  decade  or  more  particularly  in  terms  of  its  role 
in  assisting  American  companies  in  terms  of  international  competi- 
tiveness issues.  So  I  guess  I  would  just  like  to  hear  your  views  on 
how  you  see  the  role  of  the  Antitrust  Division  in  terms  of  the  inter- 
national competitiveness  concerns,  the  issues  of  the  charges  of 
dumping  and  unfair  trade  practices  and  the  like.  How  do  you  see 
the  Division  as  functioning? 

Ms.  BiNGAMAN.  Senator,  I  agree  with  you  wholeheartedly  that 
the  global  economy  has  been  thrust  upon  us.  It  has  rushed  at  us 
with  incredible  speed,  and  international  competition  is  here  to  stay. 
It  is  a  way  of  life  and  we  have  to  deal  with  it,  and  we  have  to  work 
hard  to  have  a  level  plajdng  field  for  American  companies  around 
the  world.  It  is  a  challenge,  it  is  a  real  challenge,  but  it  is  one  I 
am  intensely  interested  in  and  if  I  am  confirmed,  I  plein  to  work 
extremely  hard  in  this  area  because  I  understand  the  importance 
of  it. 

Senator  Moseley-Braun.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Moseley- 
Braun. 

Ms.  Bingaman,  I  want  to  just  throw  a  caveat  out  with  respect  to 
this  matter  of  hospital  mergers  and  hospitals  jointly  buying  equip- 
ment together.  I  indicated  originally  that  I — and  I  still  believe  that 
we  need  some  procedure  in  order  to  facilitate  the  questions  that 
arise  in  buying  a  piece  of  equipment  jointly. 

On  the  other  hand,  I  think  there  is  some  activity  out  there  in  the 
field  of  private  hospitals,  as  well  as  nonprofits,  wanting  to  merge 
in  order  to  eliminate  competition,  in  order  to  raise  prices.  All  of  us 
have  to  keep  in  mind  that  there  still  is  this  factor  that  when  you 
have  competition,  the  public  is  going  to  be  served  better  and  the 
prices  will  be  kept  lower. 
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I  don't  want  to  go  so  far  and  let  the  pendulum  swing  all  the  way 
over  where  we  take  the  position  that,  well,  any  hospital  that  wants 
to  merge,  that  is  great,  because  in  some  instances  it  could  very  well 
result  in  higher  prices  for  the  consumer  and  some  economies  not 
being  effected  at  the  hospitals  that  could  otherwise  occur. 

Let  me  change  to  another  subject,  please.  In  recent  weeks,  we 
have  begun  to  see  a  wave  of  consolidation  in  the  telecommuni- 
cations industry.  The  traditional  separation  between  the  cable  tele- 
vision business  and  the  telephone  business  is  beginning  to  erode. 
There  are  still  some  limits  on  the  ability  of  cable  and  telephone 
companies  to  enter  each  other's  business,  but  there  is  increasing 
discussion  about  loosening  or  eliminating  those  restrictions. 

There  might  be  some  benefit  to  loosening  these  cross-ownership 
restrictions,  but  I  am  frank  to  say  that  I  still  have  some  concerns. 
Both  cable  television  consumers  and  telephone  customers  are  mo- 
nopoly ratepayers.  I  don't  want  cable  companies  and  telephone 
companies  to  finance  their  forays  into  new  markets  by  raising  the 
prices  which  they  charge  their  monopoly  ratepayers. 

If  telephone  companies  are  going  to  enter  the  cable  business,  I 
want  them  to  come  in  as  competitors.  I  don't  see  how  consumers 
will  be  helped  by  having  telephone  monopolies  buying  cable  monop- 
olies. U.S.  West's  recent  purchase  of  a  25-percent  stake  in  Time 
Warner  and  Southwestern  Bell's  acquisition  of  two  cable  systems 
in  the  Washington,  DC,  area  suggest  that  the  telephone  companies 
and  the  cable  companies  might  prefer  to  cooperate  with  each  other 
rather  than  compete  with  each  other. 

In  your  view,  what  are  the  antitrust  implications  of  this  trend  to- 
ward consolidating  the  telephone  business  and  the  cable  television 
business? 

Ms.  BiNGAMAN.  Senator,  I  share  your  interest  in  what  is  happen- 
ing in  one  of  the  most  fundamentally  important  areas  in  our  econ- 
omy today,  the  entire  telecommunications  spectrum.  It  is  of  fun- 
damental importance  to  consumers,  to  the  competitiveness  of  the 
country,  to  the  development  of  new  products,  and  it  is  vital  that 
competition  be  as  vibrant  as  possible  in  every  aspect  of  this 
multifaceted  and  huge  field. 

Senator,  I  honestly  respect  how  complicated  this  area  is.  I  have 
only  been  on  the  fringes  of  it.  I  don't  have  deep  knowledge  of  the 
matters  on  which  you  speak.  In  fact,  two  of  them,  I  believe,  are 
currently  pending  before  the  Division,  and  it  would  not  be  appro- 
priate to  comment  on  it  in  any  event.  But  I  have  not  enough  knowl- 
edge to  be  able  to  respond  at  this  time  with  a  general  statement, 
but  I  can  tell  you  that  I  understand  the  importance  and  one  of  the 
first  things  I  want  to  do  is  get  up  to  speed  on  this  and 

Senator  Metzenbaum.  And  do  I  interpret  that  response  to  indi- 
cate that  you  think  that  the  Antitrust  Division  should  be  closely 
monitoring  this  situation  and  not  just  leave  it  as  a  regulatory  issue 
which  would  be  handled  by  the  FCC  and  State  regulators? 

Ms.  BiNGAMAN.  Senator,  to  my  mind,  there  is  no  question  the 
Antitrust  Division  has  a  vital  role  to  play  in  this  industry,  and  ab- 
solutely should  be  closely  monitoring  it.  What  the  outcome  of  that 
might  be  in  any  particular  case,  I  have  no  way  in  the  world  of  pre- 
dicting, but  that  the  Antitrust  Division  has  a  crucial  role  to  play, 
I  absolutely  agree. 
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Senator  Metzenbaum.  This  morning's  Post,  as  you  probably 
noted,  reported  that  the  cable  industry  has  settled  an  antitrust  in- 
vestigation which  challenged  the  industry's  efforts  to  thwart  com- 
petition from  alternative  technologies  such  as  wireless  cable  and  di- 
rect broadcast  satellite. 

A  probe  was  launched  in  1990  after  the  biggest  cable  firms  an- 
nounced they  were  forming  a  joint  venture  to  distribute  program- 
ming via  direct  broadcast  satellite.  At  that  time,  I  wrote  the  Justice 
Department  urging  them  to  scrutinize  this  venture  closely  because 
I  thought  it  was  a  preemptive  strike  designed  to  prevent  DBS  from 
becoming  a  viable  competitor  to  cable. 

Frankly,  I  am  happy  to  see  this  settlement  has  taken  place  and 
that  the  programming  market  will  be  opened  up,  but  I  also  believe 
it  is  a  little  late  in  the  day.  It  is  also  noteworthy  that  this  inves- 
tigation seemed  to  be  driven  more  by  State  attorneys  general  than 
by  the  Federal  antitrust  enforcement  agency. 

The  fact  is  that  anticompetitive  conduct  has  been  occurring  for 
years  in  the  cable  industry  and  the  Justice  Department  and  the 
FTC  just  haven't  been  acting.  They  have  been  slow  to  act.  Partly 
as  a  result  of  their  inaction.  Congress  had  to  pass  legislation  which 
contained  provisions  designed  to  prevent  the  cable  industry  from 
withholding  their  programming  from  competing  technologies.  If 
there  had  been  more  vigorous  antitrust  enforcement  up  front,  we 
might  not  have  had  to  act,  and  I  think  that  your  response  to  my 
earlier  question  is  very  encouraging. 

Now,  Ms.  Bingaman,  I  will  give  you  the  opportunity  to  hit  a 
home  run  in  your  hearing. 

Ms.  Bingaman.  Let  us  see  if  I  clutch.  [Laughter.] 

Senator  Metzenbaum.  As  you  know,  baseball  is  the  only  profes- 
sional sport  that  is  exempt  from  our  fair  competition  laws — ^that 
isn't  totally  true;  of  course,  insurance  also  is.  Its  exemption  was  not 
authorized  by  the  Congress.  It  was  created  by  a  Supreme  Court  de- 
cision in  1922. 

I  held  a  hearing  on  this  issue  last  December.  At  that  time,  a 
number  of  expert  witnesses,  including  Fay  Vincent,  a  former  base- 
ball commissioner,  testified  that  the  antitrust  exemption  was  not 
necessary.  Those  witnesses  also  questioned  whether  the  exemption 
was  in  the  best  interests  of  the  fans.  It  allows  baseball's  owners  to 
make  their  decisions  about  the  sport  based  solely  on  their  financial 
interest.  They  cannot  be  held  accountable  by  the  fans  for  the  deci- 
sions. 

For  example,  the  owners  have  proposed  a  new  TV  deal  that 
would  reduce  the  number  of  games  on  free  network  TV  during  the 
regular  season  and  the  playoffs.  That  decision  is  not  subject  to  re- 
view by  any  public  authority,  so  the  fans  have  no  effective  way  to 
raise  concerns  about  it. 

What  kinds  of  things  would  you  consider  in  determining  whether 
baseball's  antitrust  exemption  should  be  repealed,  and  do  you  have 
any  thoughts  on  the  pending  legislation  on  that  subject? 

Ms.  Bingaman.  Senator,  here,  as  in  the  area  of  exemptions  gen- 
erally which  seems  to  come  up  frequently,  as  we  have  noted,  I 
would  start  with  the  very  fundamental  proposition  that  exemptions 
are  not  favored  in  the  antitrust  laws.  They  never  have  been.  They 
are  exceptional,  and  the  proponents  of  maintaining  an  exemption 
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or  creating  a  new  one  should  bear  a  heavy  burden  of  justifying  why 
that  exemption  is  justified. 

The  baseball  exemption,  as  the  Senator  notes,  is  unique  among 
professional  sports  as  a  result  of  this  Supreme  Court  case  that  is 
quite  old  at  this  point.  I  don't  think  there  is  any  question  that  it 
is  appropriate  to  look  closely  at  this  point  at  the  baseball  exemp- 
tion. I  don't  have  enough  knowledge  at  this  point  of  the  industry 
or  of  professional  sports  generally  to  be  able  to  tell  the  Senator  ex- 
actly how  that  analysis  should  take  place,  but  I  agree  with  the  Sen- 
ator that  a  close  look  at  this  exemption  is  completely  justified. 

Senator  Metzenbaum.  Thank  you  very  much.  I  am  very  pleased 
that  our  chairman  of  our  overall  committee  has  joined  us.  I  might 
say  that  I  have  chaired  the  Antitrust  Subcommittee  just  about  as 
long  as  I  have  been  in  the  Senate,  and  to  the  best  of  my  recollec- 
tion, almost  with  no  exception,  the  chairman  has  been  very  sup- 
portive of  antitrust  legislation  and  effective  antitrust  enforcement. 

I  am  happy  to  welcome  you. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

Senator  BiDEN.  Thank  you,  Senator. 

Ms.  Bingaman,  congratulations. 

Ms.  Bingaman.  Thank  you  very  much,  Mr.  Chairman. 

Senator  BiDEN.  I  am  delighted  to  see  you  before  this  committee. 
It  has  been  the  practice  of  this  committee  that  the  subcommittee 
Chairs  that  have  not  only  jurisdiction,  but  an  intense  interest  in 
the  subject  and  a  knowledge  of  the  subject — and  Senator  Metzen- 
baum is  one  of  those  people — chair  the  nominations  for  the  most 
significant  persons  involved  in  the  area  of  their  jurisdiction.  So  I 
am  delighted  that  Senator  Metzenbaum  chaired  the  hearing,  and 
if  you  can  make  it  by  Senator  Metzenbaum,  you  can  make  it  by 
anybody  on  this  issue  because  he,  quite  frankly,  has  been,  in  the 
lean  years,  the  guardian  of  this  notion  of  antitrust  when  we  had 
a  few  Presidents  who  concluded  that  there  should  be  no  such  thing 
as  antitrust  legislation. 

I  have  a  number  of  questions  I  will  not  bore  you  with  at  the  mo- 
ment because  I  have  had  an  opportunity  to  speak  with  you  at  some 
length  over  the  last  4  months  or  5  months  regarding  this  position. 
I  make  no  bones  about  it;  I  was  a  strong  advocate  of  your  getting 
this  job,  as  you  know.  That  is  probably  why  it  was  slowed  up. 
[Laughter.] 

Ms.  Bingaman.  The  Chairman  is  too  modest. 

Senator  BiDEN.  But,  seriously,  I  have  had  the  opportunity  to 
speak  to  you  and  we  have  talked  and  you  have  indicated  you  are 
willing  to  continue  to  have  discourse  with  this  committee.  You  are 
accustomed  to  talking  to  Senators  and  you  know  how  to  handle  us 
very  well. 

I  would  like  to  raise  one  issue  with  you  for  the  record,  and  that 
relates  to  what  has  become,  I  think,  a  very  confusing  situation.  As 
Senator  Metzenbaum  stated,  I  have  been  a  strong  supporter  of  our 
antitrust  laws  as  an  important  means  to  promote  and  revitalize  the 
American  economy,  as  well  as,  quite  frankly,  America's  inter- 
national competitiveness.  In  fact,  last  year  I  chaired  three  hearings 
at  the  full  committee  on  competition  policy  in  the  global  market. 
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In  the  past,  the  differences  between  domestic  and  international 
policy  were  very  easily  distinguished.  In  the  going-on-21  years  I 
have  been  here,  in  the  first  10  we  were  able  to  parse  them  out  with 
precision;  at  least  we  all  thought  so.  Antitrust  law  affected,  we 
thought,  only  domestic  markets,  while  trade  laws  and  trade  legisla- 
tion applied  to  international  markets.  But  in  this  new  global  econ- 
omy, goods,  services  and  capital  flow  freely  across  national  borders 
and  competition  policy  can  no  longer  be  characterized  as  only  a  do- 
mestic policy  matters. 

I  would  like  to  explore  with  you  just  for  a  moment,  and  with  an 
opportunity  to  do  it  more  fully  at  a  hearing  on  this  subject  once  you 
are  in  place  and  had  a  chance  to  get  your  feet  wet  and  gain  control 
of  your  staff  and  your  operation — I  would  like  you  to  discuss  gen- 
erally with  me  this  notion  of  what  role,  if  any,  the  Antitrust  Divi- 
sion could  play  in  promoting  American  competitiveness  abroad. 

By  way  of  prefacing  your  answer,  a  friend  of  yours,  Professor 
Petofski  at  Georgetown  University,  testified  that  he  thought  the 
most  important  thing  that  could  be  done  with  respect  to  competi- 
tion policy  is  for  the  United  States  to  vigorously  enforce  its  anti- 
trust laws.  He  suggested  new  defenses  to  antitrust  violations,  de- 
fenses that  take  into  account  factors  that  are  related  to  inter- 
national trade  and  efficiency. 

Could  you  just  give  me  a  conceptual  overview  of  how  you  view 
competition  policy  and  antitrust  policy,  and  where  they  mesh? 

Ms.  BiNGAMAN.  Senator,  the  issue  you  raise  is  at  the  heart  of  the 
challenge  to  this  economy  in  the  next  30  years,  and  whether  we 
meet  this  issue  or  don't  is  going  to  determine  the  living  standards, 
and  really  the  success  of  our  Nation — I  really  believe  that — in  the 
year  2030  or  2040.  So  there  is  absolutely  no  more  basic  and  more 
crucial  question  for  any  of  us  to  address,  and  antitrust  law  unques- 
tionably has  a  role  to  play,  and  I  think  an  important  role. 

Let  me  state  briefly,  as  the  Senator  requested — ^the  chairman  re- 
quested— excuse  me. 

Senator  BiDEN.  Senator  is  fine.  I  have  been  trying  to  give  away 
this  chairmanship  for  a  long  time.  [Laughter.] 

Ms.  BiNGAMAN.  I  think  there  are  two,  at  least,  ways  to  think 
about  it.  One  is  the  right  of  American  firms  to  sell  into  inter- 
national markets  freely  and  not  be  blocked  by  any  export  cartels 
or  import  cartels,  however  you  want  to  phrase  it,  that  keep  Amer- 
ican companies  from  selling  into  foreign  markets.  Those  are  boy- 
cotts of  U.S.  goods.  They  are  illegal  if  they  are  done  in  this  country, 
and  if  they  are  performed  by  companies  which  do  business  in  this 
country  and  yet  prevent  American  firms  from  exporting  into  their 
country,  I  believe  there  is  a  good  argument,  a  strong  argument, 
that  they  are  illegal  as  well  under  U.S.  antitrust  laws,  and  it  is  im- 
porteint  to  work  hard  on  those  cases. 

I  don't  want  to  mislead  anyone.  Those  cases  are  difficult  to  bring 
and  to  make,  and  part  of  the  reason  they  are  is  because  it  is  dif- 
ficult to  gain  access  to  documents  abroad,  and  one  of  the  things  we 
need  to  work  on — and  if  I  am  confirmed,  I  pledge  to  the  chairman 
and  to  this  committee  to  make  it  a  priority — is  to  find  ways,  either 
through  bilateral  treaties  such  as  the  one  we  have  with  Canada  or 
other  means,  to  obtain  greater  access  to  foreign  documents  and  for- 
eign witnesses,  because  the  law  as  a  theory  doesn't  do  you  much 
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good  if  you  can't  get  the  evidence  to  prove  it.  So,  that  is  one  part 
of  the  construct. 

The  second  part  is  that  American  consumers  need  to  be  free  from 
the  impact  of  foreign  cartels  which  may  be  selHng  into  this  market, 
and  we  need  to  work  on  ways  to  cooperate  much  more  closely  with 
the  EC  on  its  cartel  investigations.  Right  now,  we  can't  get  the  doc- 
uments that  the  EC  gets  internally  on  cartel  investigations  even 
though  they  may  concern  companies  selling  also  in  the  United 
States.  The  EC  has  a  number  of  major  cartel  investigations  going 
forward.  Again,  the  documents  are  a  problem.  This  time,  it  is  goods 
coming  into  this  country  which  may  be  sold  at  prices  fixed. 

So,  Mr.  Chairman,  I  think  the  question  you  address  is  crucial.  It 
is  fundamental  and  we  need  to  address  it,  and  if  I  am  confirmed 
I  hope  and  plan  to  make  it  a  major  priority. 

Senator  BiDEN.  Well,  I  am  very  happy  to  hear  you  say  that.  I 
really  think  that  we  tend  to  be  going  about  this,  again,  to  use  the 
word  twice — and  maybe  in  this  case  mildly  inappropriately — in  a 
conceptual  sense,  we  have  been  approaching  this  the  wrong  way 
the  last  12  years,  in  my  view.  I  realize  this  is  a  generalization,  but 
we  seem  to  have  concluded  that  the  way  to  deal  with  international 
competitiveness  and  our  disadvantages,  where  they  exist,  to  elimi- 
nate the  antitrust  laws  in  this  country. 

The  name  of  the  game  has  been  bigger  is  better.  If  we  just  didn't 
have  these  impediments — impediments,  meaning  the  antitrust 
laws — then  American  companies,  our  multinationals — I  never  know 
what  they  are,  but  we  would  be  in  a  better  position  to  be  able  to 
compete.  My  instinct  is  the  exact  opposite  and,  apparently,  your  in- 
stinct, if  you  accept  that  characterization,  which  may  be  a  bit  un- 
fair, of  the  policies  of  the  last  12  years. 

If  the  emphasis  should  switch  the  other  way  of  using  the  existing 
antitrust  laws  to  bring  under  the  umbrella,  if  you  will,  foreign  cor- 
porations and  multinational  corporations  that  may  have  some  locus 
here,  but  also  primarily  flow  from  abroad,  into  and  as  part  of  the 
antitrust  enforcement,  it  seems  to  me  that  is  consistent  with  sound 
trade  policy. 

I  am  basically  a  free  trader.  I,  basically,  wish  to  see  more  goods 
and  services  crossing  borders,  fewer  impediments,  fewer  barriers. 
I  don't  think  that  we  generally — and  I  am  not  referring  to  the 
chairman  of  the  subcommittee  nor  anyone,  in  particular,  but  we  as 
a  nation,  in  my  view,  I  don't  think  have  paid  as  much  attention  to 
that  dimension  of  our  trade  problem. 

It  is  my  hope  and  expectation,  with  the  permission  of  the  chair- 
man of  the  subcommittee,  to  continue  to  move  in  this  area  to  ex- 
plore competition  policies  and  where  they  mesh  with  antitrust  poli- 
cies, and  I  thank  you  for  your  willingness  to  cooperate  and  for  your 
answer. 

I  was  going  to  say  I  will  submit  my  additional  questions  in  writ- 
ing, but  I  know  of  your  availability.  I  am  not  at  all  concerned  about 
that,  but  there  are  things  that,  once  you  are  confirmed,  I  would 
like  to  have  you  up  informally  with  your  staff  to  the  full  committee 
in  a  circumstance  where  we  just  sit  down  and  go  through,  which 
I  am  trying  to  do  with  each  of  the  division  heads,  and  actually  sit 
with  the  subcommittee  Chairs  and  myself  and  the  staffs  of  the  full 
committee  and  the  subcommittees,  so  we  open  up  these  lines  of 
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communication  on  a  very  direct  basis  because  there  is  a  good  deal 
this  committee  wants  to  do  as  a  full  committee. 

As  you  know,  there  is  no  more  active  and  productive  member  of 
this  committee,  and  I  am  not  being  soUcitous,  than  the  chairman 
of  this  subcommittee.  There  is  a  lot  to  be  done,  and  I  am  anxious 
to  get  off  the  ground  on  a  positive  note  with  open  lines  of  commu- 
nication. 

I  have  said  enough.  I  thank  the  Chair  for  his  indulgence,  and  I 
congratulate  you  again.  I  know  you  have  a  heavy  load  to  carry, 
being  married  to  the  Senator  from  New  Mexico. 

Ms.  BiNGAMAN.  That  is  vice  versa  on  some  occasions,  let  me  tell 
you.  [Laughter.]  . 

Senator  Biden.  Congratulations  to  you,  Jeff,  as  well.  I  thmk  it 
is  a  great  appointment  and  I  look  forward  to  working  with  you. 

Ms.  BiNGAMAN.  Thank  you  so  much,  Mr.  Chairman.  I  appreciate 
it,  and  I  feel  the  same. 

Senator  BiDEN.  Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Biden.  I 
think  it  is  a  great  compliment  to  you,  Ms.  Bingaman,  that  so  many 
members  of  the  committee,  including  the  chairman,  saw  fit  to  be 
here  this  morning. 

Ms.  Bingaman.  I  am  deeply  honored,  I  really  am. 

Senator  Metzenbaum.  It  certainly  bodes  well  for  the  confirma- 
tion process,  and  I  hope  to  work  out  with  the  chairman  some 
means  of  expediting  the  procedure.  With  that,  we  appreciate  your 
being  here.  We  look  forward  to  your  great  work  as  the  next  head 
of  the  Antitrust  Division  of  the  Department  of  Justice. 

The  hearing  stands  adjourned. 

Ms.  Bingaman.  Thank  you,  Mr.  Chairman.  Thank  you. 

[Whereupon,  at  11:18  a.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


U.S.  Department  of  Justice 

Office  of  Legislative  Affairs 


Office  of  the  Assisuni  Altomey  Genenl 


H'asAiii^ton.  DC  205 M) 

June  9,  1993 


Honorable  Joseph  R.  Biden 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

Enclosed  are  the  responses  of  Anne  K.  Bingaman  to  the 
written  questions  of  Senators  Cohen  and  Thurmond  in  connection 
with  her  nomination  as  Assistant  Attorney  General,  Antitrust 
Division . 

If  we  can  be  of  any  further  assistance,  please  let  us  know. 

Sincerely, 


^  ^(utU^  ^r^jiJSty^ 


M.  Faith  Burton 

Acting  Assistant  Attorney  General 


Enclosure 


cc:   Honorable  Howard  M.  Metzenbaum 
Honorable  Orrin  G.  Hatch 
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QUESTIONS  FROM  SENATOR  COHEN 


Under  the  Sherman  Act,  agreements  involving  joint  conduct 
that  "are  believed  to  be  so  unlikely  to  produce  redeeming 
consumer  benefits  are  conclusively  presumed  to  be 
unreasonable"  and  are  completely  prohibited. 

I  am  concerned  that  our  federal  antitrust  laws  may  be  unduly 
hindering  hospitals  from  entering  into  cooperative 
arrangements.   The  future  of  health  care  requires,  in  part, 
cooperative  efforts  between  hospitals  which  have  the 
enormous  potential  to  contain  costs,  increase  access  and 
improve  the  quality  of  care. 

I  have  introduced  S.  493,  the  Hospital  Cooperative  Agreement 
Act,  which  authorizes  ten  5-year  demonstration  grants  to 
hospitals  wishing  to  enter  into  cooperative  agreements  to 
share  expensive  medical  equipment  or  services.   This 
legislation  also  contains  an  antitrust  exemption  which 
allows  participating  hospitals  to  enter  freely  into  the 
cooperative  agreements  without  fear  of  litigation. 

I  have  also  introduced  S.  223,  the  Affordable  Health  Care 
Act,  which  sets  up  a  review  process  through  which  hospitals 
wishing  to  engage  in  cooperative  agreements  can  be  certified 
by  the  Secretary  of  Health  and  Human  Services  as  likely  to 
reduce  costs,  increase  access  and  improve  quality  of  care. 
Projects  that  have  met  these  criteria  could  then  be  granted 
waivers  from  antitrust  laws  by  the  Department  of  Justice. 

Do  you  agree  that  hospital  collaborative  agreements  have  the 
potential  to  significantly  lower  costs  and  improve  quality 
of  care? 

Do  you  believe  that  antitrust  exemptions  should  be  created 
for  hospital  cooperative  agreements  that  concentrate  health 
care  services  in  one  facility  within  a  specific  geographic 


Do  you  believe  they  should  be  created  for  hospital 
cooperative  agreements  that  allocate  services  between  local 
facilities? 


A.    I  agree  that  hospital  cooperative  agreements  certainly  have 
the  potential  to  significantly  lower  costs  and  improve  the 
quality  of  health  care.   In  particular,  joint  ventures  among 
hospitals  to  purchase  new,  expensive  equipment  that  could  be 
better  utilized  if  shared  have  the  potential  to  reduce  costs 
without  unreasonably  restraining  competition. 

Antitrust  exemptions  covering  agreements  to  concentrate 
health  care  services  in  one  facility  within  a  specific 
geographic  area,  or  for  cooperative  agreements  that  allocate 
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services  between  local  facilities  should,  I  believe,  be 
approached  with  caution.   The  antitrust  laws  have  served  us 
well  for  over  a  century,  and  are  sufficiently  flexible  to 
take  account  of  competitive  conditions,  market  realities, 
and  cost  savings  and  other  efficiencies  deriving  from 
particular  conduct.   For  this  reason,  antitrust  exemptions' 
generally  are  disfavored,  and  proponents  of  exemptions  for 
particular  industries  or  particular  conduct  appropriately 
bear  the  burden  of  justifying  them. 

Properly  construed,  the  antitrust  laws  do  not  prohibit  joint 
ventures  that  integrate  the  assets  or  skills  of  the 
participants  in  the  joint  venture  and  provide  significant 
efficiencies  that  outweigh  any  possible  anticompetitive 
effects.   Such  joint  ventures  are  not  conclusively  presumed 
to  be  unreasonable,  and  are  thus  not  completely  prohibited. 

Although  a  reasonable  approach  to  legitimate  joint  ventures 
among  hospitals  is  the  proper  rule,  there  does  appear  to  be 
a  real  misperception  among  the  hospital  community  that 
antitrust  rules  are  overly  restrictive.   I  believe  this 
misperception  should  be  addressed  promptly  by  the  antitrust 
enforcement  agencies.   If  confirmed  by  the  Senate,  I  plan  as 
an  urgent  priority  to  undertake  a  serious  effort  to  clarify 
the  application  of  existing  laws,  which  in  fact  permit 
activities  which  will  keep  health  care  costs  down. 
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OOESTIONS  FROM  SENATOR  THDRMOND 


Question  1 


Q.    Ms.  Bingaman,  I  understand  that  you  have  called  yourself  a 
"pragroatist"  in  describing  your  antitrust  philosophy. 
Please  elaborate  on  your  views  of  the  purposes  and  goals  of 
the  antitrust  laws  and  their  importance  to  the 
competitiveness  of  U.S.  businesses. 


Strong,  head-to-head  competition  is  the  economic  principle 
upon  which  this  country  has  grown  to  greatness.   The 
antitrust  laws  make  a  vital  contribution  to  ensuring  that 
such  competition  persists,  enabling  the  United  States  to  be 
more  innovative  and  to  create  new  and  better  goods  and 
services.   At  the  same  time,  the  antitrust  laws  are  flexible 
and  broad,  and  allow  consideration  of  the  changes  that  occur 
in  the  marketplace,  efficiencies,  and  the  failure  of  a 
company  or  the  increase  in  competition  from  foreign  firms. 
Properly  applied,  the  antitrust  laws  should  enhance  the 
competitiveness  of  U.S.  firms  both  here  and  abroad. 


Question  2 


During  the  nomination  hearing  for  the  Associate  Attorney 
General,  Mr.  Webster  Hubbell  testified  that  he  had  tried 
antitrust  cases  in  court,  but  was  "not  an  expert  in  the  area 
of  antitrust."   In  addition  to  having  handled  antitrust 
cases  do  you  consider  yourself  an  antitrust  expert? 


A.    During  the  past  seventeen  years,  I  have  handled  a  number  of 
antitrust  cases  involving  Section  1  and  Section  2  of  the 
Sherman  Act,  and  have  represented  both  plaintiffs  and 
defendants.   Through  that  work  I  have  become  knowledgeable 
about  the  analysis,  principles  and  doctrines  of  the 
antitrust  laws  and  the  case?  interpreting  those  laws,  as 
well  as  about  the  realities  of  big  case  litigation.   If  I  am 
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confirmed  by  the  Senate,  I  would  hope  that  my  experience  as 
a  litigator  and  overall  familiarity  with  antitrust  doctrine 
and  precedent  will  be  of  significant  benefit  to  the 
Antitrust  Division  and  the  Department  of  Justice. 


Question  3 


Q.    Ms.  Bingaman,  health  care  reform  still  appears  to  be  a 

priority  of  this  Administration.   Although  the  reform  plan 
is  still  being  developed,  there  is  much  discussion  about 
increasing  the  cooperation  between  existing  competitors  and 
creating  larger  economic  entities,  such  as  larger  groups  of 
doctors  and  other  providers.   Please  discuss  whether  you 
believe  there  would  be  a  need  for  changes  in  the  antitrust 
laws  in  order  to  permit  these  types  of  activities,  and  what 
sort  of  changes  might  be  required. 


A.    Cooperation  between  existing  competitors,  including  in  the 
form  of  mergers  that  create  larger  entities  in  the  health 
care  provider  community,  does  not  necessarily  violate  the 
antitrust  laws.   Those  laws  are  sufficiently  flexible  to 
take  account  of  competitive  conditions,  market  realities, 
and  cost  savings  and  other  effciencies  of  cooperative 
conduct  between  existing  competitors  in  legitimate  joint 
ventures.   Moreover,  the  joint  Department  of  Justice-Federal 
Trade  Commission  1992  Horizontal  Merger  Guidelines  that 
would  be  applied  to  mergers  between  hospitals  or  other 
health  care  providers  encompass  consideration  of  the  kinds 
of  efficiencies  that  such  mergers  may  well  present. 

Although  a  reasonable  approach  to  legitimate  joint  ventures 
among  hospitals  is  the  proper  rule,  there  does  appear  to  be 
a  real  misperception  among  the  hospital  community  that 
antitrust  rules  are  overly  restrictive.   I  believe  this 
misperception  should  be  addressed  promptly  by  the  antitrust 
enforcement  agencies.   If  confirmed  by  the  Senate,  I  plan  as 
an  urgent  priority  to  undertake  a  serious  effort  to  clarify 
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the  application  of  existing  laws,  which  in  fact  permit 
activities  which  will  keep  health  care  costs  down. 

In  view  of  the  flexibility  of  a  proper  antitrust  approach  to 
cooperative  arrangements  among  health  care  providers,  I 
believe  that  any  changes  in  the  antitrust  laws  as  they  apply 
to  health  care  or  any  other  specific  industry  should  be 
approached  with  caution.   The  antitrust  laws  have  served  the 
economy  well  for  over  a  century,  and  exemptions  from  them 
generally  are  not  favored.   Proponents  of  such  exemptions 
appropriately  bear  the  burden  of  justifying  them. 

Question  A 


Q.    Do  you  believe  that  U.S.  antitrust  law  should  apply  equally 
to  U.S.  and  foreign  businesses,  or  should  it  seek  to  favor 
U.S.  companies  compared  to  foreign  businesses? 


A:    I  believe  that  the  antitrust  laws  generally  should  be 

applied  in  a  non-discriminatory  manner  to  U.S.  and  foreign 
businesses  alike. 

Question  S 


Q.    Ms.  Bingaman,  I  believe  there  is  widespread  consensus  that 
many  antitrust  prohibitions,  such  as  price  fixing  and  bid 
rigging,  should  continue  to  be  strictly  enforced.   However, 
there  are  other  areas,  such  as  "vertical"  relationships 
between  manufacturers  and  distributors,  where  increased 
antitrust  enforcement  might  interfere  with  lawful  and 
desirable  business  activities.   If  confirmed,  do  you 
envision  antitust  enforcement  in  areas  previously  given 
little  attention?   In  addition,  please  discuss  whether  in 
setting  enforcement  strategies,  especially  enforcement  in 
new  areas,  you  will  be  concerned  with  the  potential  chilling 
effects  or  costs  which  may  be  imposed  on  law-abiding 
businesses  simply  by  raising  uncertainty  about  where  the 
lines  will  be  drawn. 


A.    If  confirmed  by  the  Senate,  I  would  fully,  fairly  and 

vigorously  enforce  the  antitrust  laws  as  enacted  by  Congress 
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and  interpreted  by  the  Supreme  Court.   In  that  regard,  I 
note  that  vertical  price-fixing  or  resale  price  maintenance 
has  been  per  se  unlawful  since  1911  and  remains  a  per  se 
antitrust  violation  under  recent  precedent,  including 
Business  Electronics  Corp.  v.  Sharp  Electronics  Corp.,  485 
U.S.  717  (1988)  and  Monsanto  Co.  v.  Spray-Rite  Service 
Corp. .  465  U.S.  752  (1984),  and  as  such,  would  be  enforced 
where  warranted  when  facts  of  a  violation  are  present  as 
required. 

At  the  same  time,  however,  I  am  aware  of  the  need  not  to 
chill  procompetitive  and  law-abiding  practices  of 
businesses,  including,  for  example,  in  the  area  of  so-called 
vertical  restraints.   If  confirmed,  I  would  be  careful  in 
establishing  enforcement  strategies  so  that  businesses  are 

able  to  draw  the  line  between  legality  and  illegality  of 
their  actions  under  the  antitrust  laws. 

QUESTION  6 


Q.    Ms.  Bingaman,  what  is  your  view  of  the  McCarran-Ferguson 
Act,  which  provides  certain  antitrust  exemptions  for  the 
insurance  industry?   What  is  your  view  of  the  antitrust 
exemption  for  professional  baseball? 


The  antitrust  laws  are  central  to  our  free-market  economy. 
As  such,  exemptions  from  the  antitrust  laws  are  generally 
disfavored.   Proponents  of  antitrust  exemptions  should  bear 
the  burden  of  justifying  why,  on  the  facts  of  a  particular 
industry,  the  antitrust  laws  should  not  be  applied  to  that 
industry. 

With  respect  to  the  McCarran-Ferguson  Act,  my  understanding 
is  that  the  antitrust  exemption  contained  therein  is 
relatively  broad.   It  would  appear  that  an  examination  of 
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the  need  for  the  continuing  broad  exemption  would  be  timely 
and  appropriate.   At  this  stage,  I  am  not  sufficiently 
familiar  with  all  of  the  issues  associated  with  such  an 
examination.   Therefore,  I  am  unable  to  reach  a  conclusion 
regarding  what  the  appropriate  course  of  action  would  be 
after  such  an  examination.   However,  if  confirmed  by  the 
Senate,  I  would  look  at  this  issue  closely  because  it  is 
important  to  many  Americans. 

As  to  the  exemption  for  the  sport  of  baseball  from  antitrust 
liability,  I  would  note  that  the  Supreme  Court  decision  it 
stems  from  was  decided  in  1922.   Additionally,  I  understand 

that  baseball  is  unique  among  professional  sports  in  the 
United  States  in  having  such  an  exemption.   It  appears 
appropriate  to  examine  this  exemption  and,  if  confirmed  by 
the  Senate,  I  would  examine  this  issue  closely. 


Question  7 


Ms.  Bingaman,  are  there  circumstances  in  which  you  believe 
that  it  would  be  proper  to  engage  in  the  extraterritorial 
application  of  our  antitrust  laws?   If  confirmed,  do  you 
intend  to  seek  out  cases  in  which  to  apply  U.S.  antitrust 
laws  in  an  extraterritorial  manner? 


If  confirmed  by  the  Senate,  I  would,  in  appropriate  factual 
circumstances  apply  U.S.  antitrust  laws  to  conduct  abroad 
which  harms  U.S.  businesses  and  consumers  and  is  in 
violation  of  U.S.  antitrust  laws.   This  is  the  same  policy 
adopted  by  my  predecessor,  James  F.  Rill,  when  he  amended 
the  Department's  Antitrust  Guidelines  for  International 
Operations  to  indicate  the  Department's  willingness  to  bring 
these  cases  in  appropriate  circumstances.   Because  that 
policy  comports  with  the  Foreign  Trade  Antitrust 
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Improvements  Act  of  1982  and  with  longstanding  Supreme  Court 
precedent,  I  believe  that  such  enforcement  is  required  on  an 
appropriate  factual  record. 

If  confirmed  by  the  Senate,  I  would  also  intend  to  do 
everything  reasonably  possible  to  take  appropriate  action  to 
uncover  cases  where  U.S.  exports  have  been  limited  or  U.S. 
consumers  harmed  because  of  an  antitrust  violation  by 
foreign  businesses  in  violation  of  U.S.  antitrust  laws. 


Question  8 


Q.    Do  you  believe  that  in  the  past  decade  there  has  been  too 
much  criminal  enforcement  of  the  antitrust  laws  by  the 
Antitrust  Division? 


I  do  not  at  this  time,  before  confirmation  and  before 
participation  in  the  activities  of  the  Division,  have 
sufficient  knowledge  of  particular  criminal  cases  and 
enforcement  programs  to  comment  on  the  criminal  enforcement 
record  of  the  Antitrust  Division  over  the  past  decade. 
However,  I  do  believe  that  strong,  vigorous  enforcement, 
including  criminal  sanctions  for  antitrust  violations,  is  a 
vital  factor  in  ensuring  that  competition  flourishes  in  this 
country  by  deterring  hard-core  antitrust  violations.   When  a 
per  se  violation  of  the  antitrust  laws  occurs,  and  the  facts 
warrant  criminal  prosecution,  I  will  not  hesitate  to 
prosecute  antitrust  crimes. 
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Idnitd  States  Senate 

COMMITTEE  ON  THE  JUDICIARY 
WASHINGTON.  DC  20S10-«275 


March  9,  1990 


Mr.  James  Rill 
.Ast^istant  Attorney  General 
Department  of  Justice 
10th  &  Pennsylvania  Ave,  NW 
Room  3107 
Washington,  D.C.   20530 

Dear  Mr.  Rill: 

It  has  been  publicly  reported  that  a  consortium  of  the 
largest  cable  television  companies  have  formed  a  joint  venture 
—  known  as  K  Prime  Partners  —  for  the  distribution  of  ten 
channels  of  video  programming  via  GE  American  Communications, 
Inc. '8  K-1  Ku-Band  satellite.   The  cable  companies  involved  — 
Telecommunications,  Inc.  (TCI),  Time-Warner,  Comcast  Corp., 
Continental  Cablevision,  Cox  Cable,  Newhouse  Broadcasting, 
United  Artists  Entertainment  and  Viacom  —  have  stated  this 
venture  is  designed  to  "spur  the  general  growth  of  the  Ku-Band 
satellite  industry  and  may  provide  an  important  transition  to 
full  high  power  Direct  Broadcast  Satellite  [service]  in  the 
United  States . ' 

Both  Ku-bemd  and  Direct  Broadcast  Satellite  (DBS) 
technology  are  regarded  as  more  marketable  multi -channel  video 
programming  technologies  than  the  current  generation  of 
satellite  technology  due  to  the  fact  that  they  utilize  smaller 
home  reception  equipment.   While  today's  C-band  satellites 
require  reception  dishes  measuring  Jibout  three  meters  in 
diameter,  the  reception  equipment  needed  to  receive  programming 
from  the  Ku-band  satellites  will  measure  only  one  meter.   And 
DBS  satellites  of  the  future  can  utilize  reception  equipment  as 
small  as  one  foot  in  diameter. 

When  Congress  deregulated  the  cable  industry  in  1984,  DBS 
was  viewed  as  a  potential  competitor  to  coaxial  cable  delivery 
of  multi-channel  video  programming.   However,  DBS  has  yet  to 
emerge  as  a  competitive  technology.   A  variety  of  reasons  have 
been  advanced  for  the  delay  in  developing  DBS,  including 
uncertainty  over  access  to  programming.   A  former  executive  of 
Communications  Satellite  Corporation's  now-defunct  DBS 
subsidiary,  charged  that  the  cable  industry  withheld  its 
programming  from  independent  DBS  program  distributors  ("DBS 
Disgruntled,"  Cable  Television  Business.  March  15,  1987). 

Together,  the  cable  multi-system  operators  (MSOs) 
involved  in  the  K  Prime  Partners  venture  contixjl  approximately 
50%  of  the  nation's  cable  subscribers.  Three  of  the  MSOs 
involved  in  the  venture  —  TCI,  Time-Warner  and  Viacom  —  are 
the  industry's  most  significant  vertically- integrated 
companies.   Between  them,  these  three  vertically  integrated 
cable  companies  own  or  control  well  over  half  of  the  top 
t%»enty-eight  cable  program  networks  in  the  country. 
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We  are  concerned  that   by  controlling  what  is  reported  to 
be  "tiif^  only  U.S.  Ku-band  DBS  satellite  vrtiich  will  be  in 
operation  for  the  next  three  to  five  years"  ( "MSOs  Near 
Agreement  on  K-1  DBS;  Service  to  Dish  Ovmers  in  Question," 
Satellite  Business  News.  June  14,  1989),  the  consortium  of 
cable  MSOs  will  be  able  to  restrict  competitipn  within  the 
fledgling  DBS  business.  More  significantly,  we  are  concerned 
that  a  DBS  business  which  is  dominated  by  the  large 
vertically-integrated  cable  companies  will  never  emerge  as  a 
competitive  alternative  to  cable  at  the  local  level. 

The  cable  compemies  involved  in  K  Prime  Partners 
characterize  the  venture  as  a  means  of  "making  DBS  a  reality  in 
the  United  States."  ("TCI  plems  to  launch  demi-DBS  service," 
Broadcasting.  January  29,  1990).   The  K  Prime  Partners  joint 
venture  will  utilize  the  only  existing  transponder  space  left 
on  GE  Americom's  SatCom  Kl,  vrtiich  will  be  operational  through 
1995.   K  Prime  Partners'  ability  to  utilize  existing  satellite 
space,  gives  the  cable  consortiinn  an  advemtage  over  the  other 
eight  entities  granted  DBS  bjroadcasting  licenses  by  the  FCC  — 
all  of  which  would  have  to  launch  a  special  DBS  satellite  in 
order  to  deliver  programming  to  subscribers: 

[S]everal  MSOs,  including  TCI,  ATC,  Continental,  Viacom 
and  Newhouse  have  been  eyeing  GE  Americom's  Satcom  K-1 
bird  as  a  vehicle  allowing  easy  entry  into  the 
high-powered  DBS  business.   By  launching  such  a  business 
now,  the  MSOs  could  extend  service  to  unwired  areas,  or 
those  urban  areas  %«here  large  receive  dishes  aren't 
practical,  while  possibly  preempting  competition  from 
parties  outside  tJie  cable  industry. . . .With  no  other 
Ku-band  satellites  planned  for  latinch  in  the  next  three  to 
five  years,  the  consortium  apparently  believes  that  it 
should  take  advantage  of  K-l's  available  transponders 
before  someone  else  does  ( "MSO  consortium  close  to 
announcing  creation  of  Ku-band  DBS  service,"   Cablevision. 
September  11,  1989). 

Executives  from  two  of  the  cable  MSOs  invovled  in  K  Prime 
Partners  —  TCI  and  Showtime  —  have,  in  the  past  made 
statements  to  the  effect  that  DBS  should  complement,  rather 
theui  conqpete  with,  cable  service.   ("Biondit  Cable  Companies 
Will  Control  DBS  Business,"   |<ultichannel  News.  May  2,  1980; 
"Cable  Bxecs  Predict  DBS  May  Kill  Broadcast  Affils," 
Multichannel  News.  April  18,  1988).   Cable  dominance  of  D>\ri 
raises  the  real  possibility  that  this  alternative  technol-:>:5y 
will  serve  only  unwired,  rural  areas  and/or  be  limited  as  tr 
supplement  to  —  rather  than  a  competitive  substitute  foi 
cable  television. 

Indeed,  some  industry  observers  have  speculated  that  c^io  K 
Prime  Partners  venture  is  "purely  a  defensive  move  on  tht 
[cable]  MSOs  part....":  t- 

Several  executives  noted  that  the  MSOs,  by  simply  tying  Kl 
up,  may  be  protecting  billions  of  dollars  in  the  perceived 
value  of  their  cable  subscribers.   The  current  $2300  to 
$2700  value  of  a  ceQ^le  subscriber  could  decline  from  $50 
to  $200  in  the  financial  community  if  an  aggressive  DBS 
service,  which  is  viewed  as  a  threat  to  cable,  is 
launched,  these  executives  said.   The. MSOs  then,  may  view 
an  investment  of  $30  to  $70  million  in  a  K-1  deal  as  an 
insurance  policy  which  could  save  them  billions  ( "MSOs 
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Near  Agreement  on  Kl  DBS;   Service  to  Dish  Owners  in 
Question,"  Satellite  Business  News.  June  22,  1989). 

The  K  Prime  Partners  venture  must  be  evaluated  in  the 
context  of  the  cable  industry's  efforts  to  strengthen  and 
consolidate  its  monopoly  power  at  the  local  level.   Since 
passage  of  the  1984  Cable  Act,  the  industry  has  undergone  an 
accelerated  process  of  vertical  integration,  in  idiich  the 
largest  companies  have  greatly  expanded  their  ownership  and 
control  over  the  programming  carried  on  their  cable  systems. 

The  cable  industry  has  used  its  control  over  programming 
to  stifle  the  development  of  alternative  multi-channel  video 
programming  delivery  technologies,  such  as  wireless  cable  and 
the  C-band  satellite  dish  industry,   (see  attached  March  6, 
1989  letter  from  Senator  Howard  M.  Metzenbaum  to  Assistant 
Attorney  General  Rule  regarding  proposed  Time-Weumer  merger; 
and  October  19,  1989  letter  from  Senator  Howard  M.  Metzenbaum 
to  Assistant  Attorney  General  Rill  regarding  proposed  TCI 
purchase  of  50%  interest  in  Showtime).   Thus,  the  K  Prime 
Partners  venture  must  be  viewed  in  light  of  the  cable 
industry's  persistent  efforts  to  privilege  one  form  of 
multichannel  program  delivery  —  co£ucial  cable  —  at  the 
expense  of  alternative  multichannel  distribution  technologies. 

Accordingly,  %re  urge  the  Justice  Department  to  examine  the 
competitive  l^>act  of  the  joint  venture  <umounced  by  K  Prime 
Partners.   In  particular,  the  Department  should  examine: 

1)  Whether  the  ventiire  is  likely  to  restrain  intra-modal 
competition  in  the  fledgling  DBS  business  by  unreasonably 
raising  the  costs  of  entry  for  non-cable  affiliated  DBS 
service  providers .  ' < 

2)   Whether  the  venture  is  a  horizontal  combination 
likely  to  eliminate  or  impede  inter-modal  competition 
(actual  or  potential)  in  cable  franchised  areas  by 
forestalling  or  impeding  the  development  of  DBS  as  a  _  ., 
competitive  alternative  to  cable .  '^- 

3)  Whether  the  cable  programming  interests  of  the  K  Prime 
Partners  venture  participants  will  reduce  competition  in 
the  subscription  multi-chaiuiel  video  programming 
distribution  business  by  impeding  the  ability  of  non-cable 
affiliated  DBS  service  providers  to  obteiin  programming. 

4)  Whether  the  venture  will  reduce  competition  in  the 
multi-chemnel  video  programming  distribution  business  by 
reducing  the  incentives  of  the  venture  participants  to 
make  their  programming  available  to  non-cable  technologies 
such  as  wireless  cable  and  the  C-band  satellite  program 
distributors  that  %rould  coii^>ete  with  cable  and  K  Prime 
Peortners. 

Finally,  it  should  be  noted  that  on  February  21,  1990, 
another  DBS  joint  venture  involving  General  Electric  v&b 
announced.  The  participants  in  this  venture  —  dubbed  "Sky 
Cable*  —  are  Genersil  Electric/NBC,  Hughes,  Communications, 
Rupert  Murdoch's  Kews  Corp.  (which  operates  DBS  businesses  in 
Europe  and  Japan)  and  Cablevlsion  Industries  (whose  program 
holdings  include  four  cable  networks  which  it  jointly  owns  with 
NBC).   The  Sky  Cable  deal,  announced  just  two  weeks  after  the  K 
Prime  Partners  venture  was  revealed,  has  been  cited  by  TCI  — 
one  of  the  participants  in  the  K  Prime  Pazrtners  venture  —  as 
evidence  "that  the  DBS  marketplace  will  be  highly 
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competitive.*   It  is  expected  that  Slcy  Cable  will  launch  its 
DBS  satellite  in  1993  and  begin  offering  programming  to 
customers  in  that  same  year. 

Three  aspects  of  the  Sky  Cable  deal  are  worth  noting. 
First,  the  participation  of  General  Electric  means  that  one 
company  is  involved  in  the  only  two  significant  DBS  ventiires 
capable  of  getting  off  the  ground  within  the  next  couple  of 
years.   Second,  Sky  Cable  also  involves  the  participation  of  a 
vertically-integrated  C2ible  MSO,  Ceiblevision  Industries,  vdiich 
has  programming  interests  in  over  a  dozen  cable  networks  around 
the  country.   Third,  Sky  Cable's  pairticipants  anticipate 
targeting  customers  who  live  in  areas  not  served  by  cable  and 
packaging  their  programming  'as  a  supplement  for  homes  with 
%fired  cable.'  The  Sky  Cable  principals  have  stated  that  'Local 
cable  operators  will  be  given  the  opportunity  to  market  Sky 
Cable's  services  along  with  their  own  program  offerings." 

These  statements  suggest  that  Sky  Cable's  plane  do  not 
Include  competing  head-to-head  with  the  local  cabl-e  monopolies 
around  the  country.   Thus,  we  do  not  believe  that  the  creation 
of  Sky  C£ible  obviates  the  need  for  close  scrutiny  of  the 
competitive  impact  of  the  K  Prime  Partners  ventxire. 

If  nothing "elt.e,  the  willingness  of  the  cable  conqpanies 
involved  in  ,the  K  Prime  Partners  venture  to  put  millions  of 
dollars  into  providing  DBS  service  evidences  its  viability  as  a 
marketable  multi-channel  video  programming  distribution 
technology.   And  there  can  be  no  doubt  that  development  of  this 
multi-channel  technology  as  a  competitive  alternative  to  cable 
service  would  benefit  consumers,  diminish  cable's  local 
monopoly  power,  and  promote  the  purposes  of  the  1984  Cable  Act. 
However,  we  have  serious  concerns  about  whether  these 
objectives  can  be  achieved  if  the  largest  cidsle  compemies  in 
the  country  dominate  the  development  and  marketing  of  Direct 
Broadcast  Satellite  service  during  the  next  three  to  five 
years . 

Cable  industry  involvement  in  DBS  is  not  —  and  should  not 
be  —  a  prerequisite  for  its  success  as  a  marketable 
multi -channel  technology.   Indeed,  such  participation  may  well 
be  a  formula  for  stifling  potential  competition  in  the 
multi-channel  video  programming  market.  Accordingly,  we  tirge 
you  to  scrutinize  this  venture  closely. 


Sincerely, 


Len  Specter 
lirman    .  f     /  United  States   Senator 

Subcoimnittee  orH^ti trust. 

Monopolies  and  Business  Rights 
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Al  Gore  />ooesph  I.  Lieberman 

United  States  Senator  United  States  Senator 
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NOMmATION  OF  SHEILA  FOSTER  ANTHONY 
TO  BE  ASSISTANT  ATTORNEY  GENERAL 
FOR  LEGISLATIVE  AFFAIRS,  AND  FRANK  W. 
HUNGER  TO  BE  ASSISTANT  ATTORNEY  GEN- 
ERAL FOR  THE  CIVIL  DIVISION 


WEDNESDAY,  JUNE  16,  1993 

U;S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Herb  Kohl  presiding. 

Also  present:  Senators  Heflin,  Moseley-Braun,  Hatch,  Thurmond, 
and  Grassley. 

OPENING  STATEMENT  OF  SENATOR  KOHL 

Senator  KOHL.  This  hearing  will  come  to  order.  This  morning  the 
Judiciary  Committee  will  conduct  a  hearing  on  the  following  Jus- 
tice Department  nominees:  Sheila  Foster  Anthony,  of  Arkansas,  to 
be  Assistant  Attorney  (Jeneral  for  Legislative  Affairs,  and  Frank 
W.  Hunger,  of  Mississippi,  to  be  Assistant  Attorney  General  for  the 
Civil  Division. 

It  is  a  pleasure  to  have  all  of  you  with  us  today.  As  is  customary, 
we  will  hear  first  from  Senators  and  House  Members  who  wish  to 
introduce  nominees  to  the  committee.  But  before  we  turn  to  them, 
let  me  state  for  the  record  that  each  nominee  has  completed  a  de- 
tailed questionnaire  on  his  or  her  qualifications,  experience,  fi- 
nances, and  philosophy,  and  that  the  portions  of  the  questionnaire 
available  to  the  public  will  be  printed  in  the  record  of  this  hearing. 

[See  Submissions  for  the  Record  following  this  hearing.] 

Senator  KOHL.  We  will  also  keep  the  record  open  for  a  limited 
time  just  in  case  members  of  the  committee  would  like  to  submit 
written  questions.  And,  of  course,  we  will  place  in  the  record  the 
full  introductory  statements  of  home  State  Senators  and  Congress- 
men. 

At  this  point,  we  will  place  into  the  record  a  statement  by  Sen- 
ator Pressler. 

[The  prepared  statement  of  Senator  Pressler  follows:] 

Prepared  Statement  of  Senator  Larry  Pressler 

Thank  you,  Mr.  Chairman,  I  would  like  to  join  my  colleagues  in  welcoming  to  the 
Committee  the  Assistant  Attorney  General  nominees:  Mr.  Hunger  and  Ms.  Anthony. 
As  is  evident  from  their  biographies,  both  nominees  possess  exemplary  legal  back- 
grounds and  have  demonstratea  a  sincere  commitment  to  the  law  throughout  their 
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lives.  I  commend  them  for  this.  Like  my  colleagues,  I  also  congratulate  them  on 
their  nominations  and  offer  my  support.  If  confirmed,  as  I  expect  they  will  be,  I  look 
forward  to  a  productive  worlang  relationship  which  I  am  confident  will  be  estab- 
lished and  maintained  with  each  of  them. 

Senator  Kohl.  We  have  a  number  of  very  distinguished  Senators 
and  a  Congressman  with  us  today,  so  let  us  begin  with  them.  We 
have  with  us  this  morning  Senators  Bumpers  and  Pryor  from  Ar- 
kansas, who  would  like  to  introduce  Ms.  Anthony. 

So,  Senator  Bumpers,  would  you  like  to  start? 

STATEMENT  OF  HON.  DALE  BUMPERS,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ARKANSAS 

Senator  Bumpers.  Thank  you  very  much,  Mr.  Chairman.  This  is 
getting  to  be  the  Dale  and  David  show.  We  have  a  lot  of  Arkansans 
who  have  been  appointed  to  very  prestigious  positions — not  enough. 
[Laughter.] 

It  is  indeed  an  honor  to  be  here  this  morning.  As  many  times  as 
I  have  done  this  in  the  last  3  or  4  months,  I  can  tell  you,  Mr. 
Chairman,  that  none  have  been  with  more  pleasure  than  this 
morning. 

I  have  known  Sheila  Anthony  since  I  was  first  elected  Governor 
of  my  State,  became  enchanted  with  her  enough  immediately  to  ap- 
point her  to  the  board  of  the  Southern  Arkansas  University — I 
think  perhaps  only  the  second  woman  ever  to  serve  on  that  board, 
where  she  served  with  great  distinction.  I  watched  her  performance 
there.  I  watched  her  activities  in  the  community  where  she  lived 
at  the  time,  El  Dorado.  I  don't  know  of  anybody  who  has  ever  ac- 
quitted themselves  better  in  public  life  than  Sheila  Anthony. 

As  you  know,  she  is  the  wife  of  former  Congressman  Beryl  An- 
thony. I  should  also  say  that  Vince  Foster,  who  is  deputy  counsel 
to  the  President  at  the  White  House  and  one  of  the  most  outstand- 
ing lawyers  Arkansas  has  ever  produced  from  a  very  prestigious 
firm  there,  is  her  brother. 

So  her  going  back  to  law  school  after  she  came  to  Washington 
with  her  husband,  going  back  to  the  American  University  College 
of  Law  where  she  graduated  a  few  years  ago,  requires  a  great  deal 
of  determination,  and  she  graduated  there  and  immediately  went 
into  the  law  firm  of  Dow,  I^hnes  &  Albertson  where  she  practiced 
law  in  the  field  of  intellectual  property. 

Mr.  Chairman,  I  could  go  on,  but  I  simply  want  to  say  that — and 
I  will  not  list  all  the  organizations  she  belongs  now,  and  so  on.  I 
will  submit  my  formal  statement  for  the  record,  but  I  want  to  say 
that  the  President,  if  there  is  anything  that  will  raise  his  fortunes, 
where  some  people  think  they  are  rather  low  at  the  time,  his  ap- 
pointing people  like  Sheila  Anthony — I  promise  you  she  will  serve 
the  President  and  the  Nation  well. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Bumpers  follows:] 

Prepared  Statement  of  Senator  Dale  Bumpers 

Mr.  Chairman,  Senator  Hatch,  members  of  the  committee,  I  am  pleased  and 
proud  to  be  here  today  to  introduce  to  you  Sheila  Foster  Anthony,  my  friend  and 
President  Clinton's  nominee  to  be  Assistant  Attorney  General  for  Legislative  Affairs. 

She  comes  to  us  from  the  respected  law  firm  of  Dow,  Lohnes  and  Albertson,  where 
she  practiced  in  the  area  of  intellectual  property.  She  is  a  member  of  the  Bar  of 
the  District  of  Columbia  and  the  Supreme  Court  of  Arkansas  and  is  admitted  to 
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practice  before  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  and  the  U.S. 
Supreme  Court.  Her  hands-on  experience  in  the  law  and  her  understanding  of  Con- 
gress wiU  make  her  effective  in  her  new  post  from  day  one. 

Sheila  hails  from  Hope,  Arkansas,  which  has  a  record  of  producing  distinguished 
public  servants.  After  attending  Randolph-Macon  Women's  College,  she  earned  her 
B.A.  in  Government  from  the  University  of  Arkansas  in  1962.  In  1981,  she  returned 
to  law  school,  earning  her  J.D.  from  the  Washington  College  of  Law  at  The  Amer- 
ican University  here  in  Washington  in  1984. 

Ms.  Anthony  has  had  long  and  successful  poUtical  experience.  She  has  served  with 
distinction  on  the  platform  and  executive  committees  of  the  Arkansas  Democratic 
Party.  In  1971,  she  was  elected  to  the  Union  County  Quorum  Court.  For  many  years 
before  she  began  to  practice  law,  she  played  a  key  role  in  the  political  career  of  her 
husband,  Congressman  Beryl  Anthony  of  Arkansas.  She  taught  school  in  Arkansas 
public  school  for  several  years,  perhaps  the  most  valuable  sort  of  pubUc  service. 

Sheila's  most  recent  service  has  been  as  a  member  of  the  board  of  The  Washing- 
ton Center,  a  non-profit  organization  formed  to  provide  and  supervise  internships 
and  seminars  for  students  interested  in  public  service.  This  is  just  the  latest  in  a 
string  of  community  service  activities  stretching  back  three  decades.  I  take  great 
personad  pride  in  one  of  these.  As  Governor  of  Arkansas,  I  appointed  Sheila  to  the 
Board  of  Trustees  of  Southern  Arkansas  University.  She  was  the  second  woman 
ever  appointed  to  that  position  and  she  made  me  proud  throughout  her  tenure  on 
the  Board. 

The  President  has  made  a  fine  choice  in  Sheila  Anthony.  She  is  suited  for  this 
job  by  experience  and  character  and  I  am  very  proud  to  recommend  her  to  you.  As 
members  of  the  Senate,  you  will  reap  the  benefits  of  your  own  wisdom  by  confirming 
her  as  Assistant  Attorney  General  for  Legislative  Affairs.  I  am  confident  that  she 
will  serve  the  Congress,  the  President,  the  Justice  Department  and  the  people  well. 

Senator  KOHL.  Thank  you,  Senator  Bumpers. 
Senator  Pryor. 

STATEMENT  OF  HON.  DAVID  PRYOR,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  ARKANSAS 

Senator  Pryor.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  it  is 
a  pleasure  to  join  my  colleague,  Dale  Bumpers,  this  morning  in  in- 
troducing to  the  committee  Sheila  Foster  Anthony.  I  am  very  happy 
to  lend  my  wholehearted  support  to  Sheila's  nomination  to  be  the 
Assistant  Attorney  General  for  Legislative  Affairs. 

Like  our  President,  as  Dale  has  said,  Mr.  Chairman,  Sheila  is  a 
native  of  Hope,  AR.  When  I  reflected  on  the  fact  that  this  very 
small  town  in  southwest  Arkansas  had  produced  another  sparkling 
and  talented  public  servant,  I  thought  to  myself,  it  must  be  some- 
thing in  the  water.  And  then  I  thought,  no,  maybe  it  is  something 
in  the  watermelon,  because  Hope,  AR,  is  known  as  the  watermelon 
capital  of  the  world.  Regardless,  Mr.  Chairman,  we  are  proud  of 
Sheila  Anthony  and  I  am  proud,  as  Dale  is,  to  have  been  her  friend 
for  a  long  time. 

By  the  early  1980's  Sheila  Anthony  had  raised  two  lovely  chil- 
dren, she  had  been  a  school  teacher,  and  a  political  consultant  to 
her  husband,  Beryl,  who  enjoyed  a  long  and  distinguished  career 
in  the  U.S.  House  of  Representatives.  By  that  time  Sheila  had 
amassed  enough  accomplishments  to  fill  an  average  lifetime.  Yet, 
she  chose  not  to  coast  through  the  remainder  of  her  productive 
years.  Instead,  she  decided  to  attend  law  school.  She  enrolled  at 
the  Washington  College  of  Law  at  the  American  University  where 
she  received  her  J.D.  degree  in  1984. 

After  law  school,  as  Dale  has  mentioned,  she  went  on  to  become 
a  senior  associate  with  a  very  outstanding  firm  here  in  the  city  of 
Washington,  and  we  think  that  Sheila's  major  midcareer  decision 
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to  become  an  attorney  speaks  volumes  about  her  self-confidence, 
her  ctrength  of  character,  and  her  seriousness  of  purpose. 

I  would  like  to  say,  Mr.  Chairman,  that  at  no  time  have  I  ever 
recommended  any  nominee,  for  any  position,  that  I  am  more  proud 
of  than  the  one  I  recommend  today.  We  have  before  us  an  excep- 
tional person,  an  exceptional  nominee,  and  it  is  with  great  pride 
that  I  sit  with  her  at  this  time  of  her  nomination  to  this  very,  very 
important  job.  She  is  truly  a  person  of  common  sense,  of  soul,  of 
dignity,  of  compassion,  of  understanding  of  the  system.  She  will  be 
a  splendid  public  servant,  and  I  look  forward  to  her  confirmation. 

Mr.  Chairman,  if  I  might  say  this,  also,  a  personal  note,  I  think 
it  was  about  2  years  ago  her  father  died,  Vince  Foster.  I  wish  he 
could  be  here  today  to  see  his  daughter,  Sheila,  assuming  this  very 
important  role  in  her  life. 

I  thank  you,  Mr.  Chairman,  and  thank  the  members  of  the  com- 
mittee. 

Senator  KOHL.  Thank  you.  Senator  Pryor  and  Senator  Bumpers. 
Your  recommendations  are  likely  to  weigh  fairly  heavily  in  the 
process,  and  we  excuse  you  now.  We  will  call  you  back,  Ms.  An- 
thony. 

Senator  Pryor.  Thank  you. 

Senator  KoHL.  Thank  you  very  much. 

We  have  with  us  Senators  Cochran,  Lott,  and  Sasser,  as  well  as 
Representative  Thompson,  who  are  here  to  introduce  Frank  Hun- 
ger. So  we  would  like  to  ask  you  all  to  step  forward,  and  we  are 
going  to  ask  Senator  Cochran  as  the  more  senior  Senator  to  speak 
first. 

STATEMENT  OF  HON.  THAD  COCHRAN,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  MISSISSIPPI 

Senator  CoCHRAN.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Chairman,  it  is  really  a  great  honor  and  a  tremendous  personal 
pleasure  for  me  to  be  here  today  to  introduce  my  longtime  friend, 
Frank  Hunger,  to  the  Judiciary  Committee.  Frank  has  been  nomi- 
nated to  head  the  Civil  Division  of  the  Department  of  Justice  as 
Assistant  Attorney  General. 

He  has  been  my  personal  friend  for  almost  40  years,  and  I  can 
say  to  you  that  he  is  a  person  of  unquestioned  integrity,  honesty, 
and  professional  competence.  He  graduated  from  the  University  of 
Mississippi  as  an  undergraduate  and  served  for  a  time  as  an  officer 
in  the  U.S  Air  Force.  Then  he  returned  to  Ole  Miss  to  begin  law 
school.  I  had  the  great  pleasure  of  sharing  an  apartment  with  him 
during  his  first  year  of  law  school.  Then  he  transferred  to  Duke 
University  where  he  graduated  from  law  school  2  years  later. 

He  clerked  on  the  Court  of  Appeals  for  the  fifth  circuit  for  Judge 
J. P.  Coleman,  one  of  the  truly  outstanding  members  of  that  court 
who  later  became  chief  judge  of  the  fifth  circuit.  Judge  Coleman 
had  been  Governor  of  Mississippi,  one  of  our  really  outstanding 
public  figures  of  all  time  in  Mississippi,  and  the  fact  that  he  chose 
Frank  Hunger  to  be  his  first  clerk,  I  think,  is  an  indication  of  the 
respect  and  high  opinion  that  he  had  for  Frank  Hunger. 

Frank  then  joined  a  law  firm  in  Greenville,  MS,  one  of  the  best 
respected  and  most  highly  regarded  law  firms  in  our  State,  became 
a  partner  in  very  short  order,  and  has  established  himself  as  one 
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of  the  finest  trial  lawyers  in  the  State  of  Mississippi.  He  specializes 
in  the  handling  of  civil  cases.  He  is  a  person  who  is  professionally 
respected  by  lawyers  throughout  our  State. 

I  think  the  President  has  made  an  outstanding  choice  in  Frank 
Hunger  to  head  the  Civil  Division  of  the  Department  of  Justice, 
and  I  am  very  pleased  to  be  able  to  recommend  him  to  you  and 
hope  the  committee  will  favorably  report  the  nomination  to  the 
Senate. 

Senator  KOHL.  Thank  you  very  much,  Senator  Cochran. 

Senator  Lott. 

STATEMENT  OF  HON.  TRENT  LOTT,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  MISSISSffPI 

Senator  LOTT.  Thank  you,  Mr.  Chairman.  I  am  delighted  to  be 
here  to  join  my  colleague  from  Mississippi  in  endorsing  the  nomi- 
nation of  Frank  W.  Hunger  to  be  the  Assistant  Attorney  Greneral 
for  the  Civil  Division.  I  think  he  is  an  excellent  choice.  The  fact 
that  he  could  survive  a  year  sharing  an  apartment  with  my  senior 
colleague  from  Mississippi  certainly  is  extra  qualification  for  this 
very  important  position. 

I  hail  from  the  same  part  of  the  State  originally  and  I  know  a 
little  bit  about  his  background,  and  I  am  very  impressed  with  what 
he  has  accomplished  in  his  life  and  I  think  he  is  going  to  be  an  ex- 
cellent choice  for  this  position.  He  certainly  has  the  experience  you 
need  for  this  position.  His  education,  his  military  background,  his 
work  with  the  very  Hon.  J.P.  Coleman,  the  fact  that  he  has  special- 
ized in  civil  litigation  in  trial  practice  with  one  of  Mississippi's  very 
best  law  firms,  with  28  years  of  experience — he  has  been  a  very  ac- 
tive member  of  the  Mississippi  Bar  Association,  and  I  believe  has 
served  in  elected  positions  with  the  Fifth  Federal  Circuit  Bar  Asso- 
ciation. 

He  is  a  fine  man  and  I  am  very  pleased  to  be  here  and  endorse 
his  nomination.  We  are  very  honored  to  have  a  Mississippian  se- 
lected for  this  position  and  I  hope  he  will  have  very  quick  confirma- 
tion by  the  full  Senate. 

Thank  you,  Mr.  Chairman. 

Senator  KOHL.  Thank  you.  Senator  Lott. 

Senator  Sasser. 

STATEMENT  OF  HON.  JIM  SASSER,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  TENNESSEE 

Senator  Sasser.  Well,  thank  you  very  much,  Mr.  Chairman.  It 
is  a  pleasure  for  me  to  appear  here  this  morning  with  my  col- 
leagues from  the  State  of  Mississippi,  but  I  must  say  to  you  that 
we  in  Tennessee  also  have  some  claim  on  Frank  Hunger,  and  I  am 
here  today  to  assert  that  claim. 

I  first  met  Frank  Hunger  over  30  years  ago.  His  late  wife,  Nancy 
Gore  Hunger,  was  a  roommate  of  my  wife,  Mary,  at  Vanderbilt 
University,  and  we  had  the  great  honor  to  participate  in  his  mar- 
riage to  the  late  Nancy  Grore  Hunger  and  I  have  known  him  well 
and  favorably  ever  since. 

I  would  say  that  he  is  a  man,  Mr.  Chairman,  of  incorruptible  in- 
tegrity, of  steadfast  and  sterling  character.  He  is  an  accomplished 
and  competent  lawyer.  He  was  made  a  partner  after  only  1  year 
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of  practice  in  one  of  the  best  law  firms  in  all  of  the  State  of  Mis- 
sissippi. Not  the  least  of  his  accomplishments  is  he  has  a  very  dis- 
tinguished and  wonderful  father-in-law,  who  was  my  political  men- 
tor in  the  State  of  Tennessee,  Senator  Albert  Gore,  Sr.,  who  sits  in 
this  hearing  room  today. 

Mr.  Chairman,  I  want  to  raise  my  voice  and  join  with  my  col- 
leagues from  Mississippi  in  recommending  Frank  Hunger,  without 
reservation  and  wholeheartedly,  to  this  post  as  Assistant  Attorney 
General  in  charge  of  civil  litigation.  He  has  the  experience,  having 
tried  literally  hundreds  of  civil  cases.  He  will  be  a  hands-on,  prac- 
tical Assistant  Attorney  General,  and  I  just  am  honored  to  be  here 
today  to  recommend  him  wholeheartedly. 

Thank  you,  Mr.  Chairman. 

Senator  Kohl.  Thank  you  very  much.  Senator  Sasser. 

Representative  Thompson. 

STATEMENT  OF  HON.  BENNIE  THOMPSON,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  MISSISSIPPI 

Mr.  Thompson.  Thank  you,  Mr.  Chairman.  I  am  happy  to  join 
my  other  colleagues  here  in  support  of  Mr.  Hunger.  As  Frank's 
Congressman,  I  can,  without  reservation,  say  that  he  is  eminently 
qualified  for  the  position. 

One  of  the  ways  you  judge  qualifications  is  by  one's  friends  and 
one's  enemies.  His  enemies  in  the  courtroom  say  he  is  tenacious 
and  that  he  is  the  worst  kind  of  lawyer  you  can  have  on  the  other 
side.  So,  given  that,  and  the  fact  that  I  have  some  very  close 
friends  in  Greenville,  MS,  who  think  very  highly  of  him — his  record 
is  above  reproach — I  wholeheartedly  recommend  Frank  for  the  po- 
sition. 

Also,  he  has  given  the  bar  the  broader  stroke  in  that  his  firm  has 
significantly  donated  service,  pro  bono,  for  indigent  and  other  cli- 
ents in  the  community.  It  is  the  kind  of  attitude  and  cooperation 
that  we  need  in  our  State,  and  without  reservation  I  am  convinced 
that  Frank  is  the  best  person  for  the  job.  It  is  nice  to  have  a  Mis- 
sissippian  put  in  the  forefront  of  these  opportunities.  Arkansas  is 
fine,  but  Mississippi  helps  from  time  to  time. 

Thank  you. 

Senator  KoHL.  Thank  you  very  much.  Representative  Thompson. 

Mr.  Hunger,  would  you  like  to  make  a  few  remarks  at  this  time? 

Mr.  Hunger.  Thank  you.  Senator.  It  is  indeed  an  honor  and  a 
privilege  for  me  to  appear  before  you  today  as  the  nominee  as  the 
Assistant  Attorney  General  for  the  Civil  Division  of  the  U.S.  De- 
partment of  Justice.  For  many  years,  I  have  wanted  to  be  of  public 
service,  and  for  this  opportunity  I  thank  President  Clinton  and  At- 
torney General  Reno. 

I  also  want  to  give  a  special  thanks  to  my  fellow  Mississippians, 
Senator  Cochran  and  Senator  Lott,  for  appearing  here  with  me 
today.  Our  friendship  is  long  and  strong  and,  as  they  have  stated, 
it  goes  back  many  years  to  when  we  were  all  students  together  at 
the  University  of  Mississippi.  As  Senator  Cochran  has  stated,  we 
shared  an  apartment  and  we  were  roommates,  so  I  am  most  grate- 
ful for  the  things  that  he  has  not  said  as  well  as  for  those  he  did. 
[Laughter.] 
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I  also  want  to  thank  my  longtime  friend,  Senator  Sasser,  for 
being  here.  As  he  has  stated,  for  many  years  Tennessee  has  been 
my  second  home  and  I  feel  a  very  special  kinship  to  the  people  who 
live  there. 

To  my  Congressman,  Congressman  Thompson,  I  want  to  give  a 
special  thanks.  I  am  most  appreciative  of  his  kind  remarks  and  for 
his  generous  comments. 

I  would  be  remiss.  Senator,  if  I  did  not  recognize  one  person  here 
today  who  more  than  any  other  has  given  me  the  inspiration  to 
seek  public  service.  I  am  immensely  proud  of  my  father-in-law, 
Senator  Albert  Gore,  Sr.  For  many  years,  he  served  as  a  member 
of  the  U.S.  Senate.  To  me,  he  sets  the  example  of  what  an  out- 
standing public  servant  should  be. 

His  interests  were  always  with  those  of  the  people  £ind  for  what 
was  best  for  our  country.  Throughout  his  career,  he  championed 
the  causes  of  the  underdog  and  the  less  fortunate.  Integrity,  cour- 
age, and  honesty  were  the  hallmarks  of  his  career,  and  if  confirmed 
by  this  body,  I  hope  to  always  adhere  to  the  same  high  standards 
that  he  followed  throughout  his  career.  When  I  think  of  a  man  and 
a  public  servant,  the  first  name  that  always  comes  to  my  mind  is 
that  of  my  father-in-law.  Thank  you.  Senator. 

As  stated,  for  the  past  27  years  I  have  been  a  full-time  practicing 
attorney  with  a  specialty  in  civil  litigation.  As  I  stated  at  the  time 
of  my  nomination  by  President  Clinton,  I  have  been  in  the  trenches 
in  the  practice  of  law.  I  have  taken  the  depositions,  I  have  pro- 
duced the  documents,  I  have  appeared  before  the  judges,  and  I 
have  nervously  awaited  the  jury  verdicts. 

Throughout  my  practice,  I  have  always  sought  to  maintain  the 
very  highest  of  ethical  standards  while  at  the  same  time  providing 
my  clients  with  the  most  efficient  and  effective  representation.  I 
hope  to  now  apply  those  high  standards  on  behalf  of  the  pre- 
eminent of  all  clients,  the  United  States  of  America. 

I  recognize  that  this  is  not  the  best  of  times  for  the  civil  justice 
system.  The  courts  are  overcrowded,  the  cost  of  litigation  out  of 
sight,  and  justice  is  all  too  often  unduly  delayed.  All  recognize  that 
changes  are  needed,  but  the  definition  and  direction  of  those 
changes  is  much  in  question.  We  now  have  millions  of  cases  on  the 
dockets  of  this  country.  Hundreds  of  thousands  of  new  cases  are 
filed  every  year  and  the  amount  of  dollars  involved  staggers  the 
imagination. 

The  United  States  of  America  alone  is  currently  a  party  in  over 
200,000  cases,  of  which  approximately  22,000  are  on  the  docket  of 
the  Civil  Division  of  the  Department  of  Justice.  To  attempt  to  man- 
age this  situation  is  a  staggering  undertaking.  We  recognize  that 
the  problems  are  complex,  and  what  may  be  fair  and  equitable  to 
one  group  of  citizens  can  simultaneously  be  unfair  to  others. 

I  know  that  there  are  no  quick  fixes.  I  do,  however,  want  to  be 
a  part  of  the  quest  for  the  solutions,  for  our  method  of  reaching  a 
peaceful  resolution  to  our  disputes  is  at  the  very  heart  of  our  form 
of  government,  and  I  want  to  do  everything  that  I  can  to  assure 
that  it  continues  for  future  generations  in  a  way  that  truly  guaran- 
tees justice  for  all. 

Thank  you.  Senator,  and  thank  all  of  my  friends  for  being  here 
today. 
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Senator  KOHL.  Well,  we  thank  you,  Mr.  Hunger.  And,  gentlemen, 
we  appreciate  your  coming  here  today. 

Before  we  proceed  with  Ms.  Anthony,  Senator  Thurmond  is  here 
and  we  would  like  to  ask  him  for  a  comment  or  statement  if  he 
wishes  to  make  one  at  this  time. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Chairman.  I 
have  no  special  statement  to  make.  I  expect  to  support  these  nomi- 
nees. 

Senator  KoHL.  Thank  you  very  much. 

I  would  like  to  ask  Ms.  Sheila  Foster  Anthony  to  make  her  way 
forward  right  now.  Ms.  Anthony  has  been  nominated  to  be  Assist- 
ant Attorney  General  for  Legislative  Affairs. 

Would  you  raise  your  right  hand,  please?  Do  you  swear  the  testi- 
mony you  shall  give  in  this  proceeding  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God? 

Ms.  Anthony.  I  do. 

Senator  KOHL.  Thank  you.  Ms.  Anthony,  if  any  members  of  your 
family  are  here,  we  would  be  happy  to  have  you  introduce  them  to 
us  at  this  time. 

TESTIMONY  OF  SHEILA  FOSTER  ANTHONY,  TO  BE  ASSISTANT 
ATTORNEY  GENERAL  FOR  LEGISLATIVE  AFFAIRS,  U.S.  DE- 
PARTMENT OF  JUSTICE 

Ms.  Anthony.  Senator,  my  brother  and  sister-in-law,  Vince  and 
Lisa  Foster,  are  here,  and  two  of  their  children,  my  nephew  and 
niece,  Laura  Foster  and  Vincent  Foster  IIL 

Senator  Kohl.  Would  you  all  stand  up  so  we  have  a  chance  to 
see  who  you  are? 

[The  persons  referred  to  stood.] 

Senator  Kohl.  Well,  we  are  very  happy  to  have  you  with  us  this 
morning.  Thank  you. 

Ms.  Anthony,  as  Assistant  Attorney  General  in  charge  of  the  Of- 
fice of  Legislative  Affairs,  you  are,  in  a  sense,  the  Justice  Depart- 
ment's ambassador  and  lobbyist  to  Congress.  What  is  your  own 
view  of  your  responsibilities  at  the  Office  of  Legislative  Affairs,  and 
have  you  discussed  with  the  Attorney  General  what  your  role  will 
be? 

Ms.  Anthony.  Yes,  Senator.  The  role  of  my  Office  is  to  serve  as 
the  legislative  liaison  between  the  Congress  and  the  Department  of 
Justice.  It  also  internally  coordinates  testimony  that  is  given  to 
this  body  and  to  the  House  of  Representatives,  and  it  also  reviews 
legislation  proposed  by  other  departments  with  0MB  and  the  exec- 
utive brsinch  agencies. 

I  will  direct  those  efforts  at  the  Office  of  Legislative  Affairs  and 
I  will  work  with  the  Attorney  General  to  develop  and  pass  her  ini- 
tiatives that  she  proposes  for  the  Department,  as  well  as  those  of 
the  President. 

Senator  KOHL.  Ms.  Anthony,  at  his  confirmation  hearing  your 
predecessor,  Lee  Rawls,  told  the  committee  that  he  had  two  clear 
missions,  "to  make  sure  that  Congress  and  the  staff  get  prompt 
and  reliable  information,  and  to  make  sure  that  the  Department 
speaks  with  a  united  and  single  voice."  Do  you  agree  with  that? 
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Ms.  Anthony.  Yes,  sir,  I  certainly  do. 

Senator  KOHL.  Ms.  Anthony,  you  have  a  number  of  illustrious 
predecessors  at  Legislative  Affairs,  including  John  Bolton  and  Pa- 
tricia Wald,  who  is  now  on  the  District  of  Columbia  Circuit.  Some 
of  your  predecessors  saw  themselves  as  facilitators  and  others  as 
substantive  negotiators.  On  this  continuum,  where  do  you  see  your- 
self? From  being  a  facilitator  to  being  a  substantive  negotiator,  how 
do  you  see  yourself  functioning? 

Ms.  Anthony.  I  see  myself  as  what  I  might  term  a  responsive 
facilitator.  Certainly,  the  Congress  has  many  interests  and  needs, 
and  I  bring  to  that  the  strength  of  being  intimately  familiar  with 
those,  having  been  a  spouse  of  a  Member  for  14  years.  I  under- 
stand the  needs  of  the  Congress.  I  hope  to  facilitate  the  responses 
to  those  needs  and  to  enhance  the  relationship  between  the  legisla- 
tive and  executive  branch,  both  of  which  have  the  responsibility  for 
effective  government. 

Senator  KOHL.  All  right,  very  good.  I  have  no  further  questions. 

Ms.  Anthony.  Thank  you. 

Senator  KoHL.  Thank  you  very  much. 

Ms.  Anthony.  Thank  you,  Mr.  Chairman.  I  appreciate  your  hav- 
ing me  here  today  and  expediting  this  hearing. 

Senator  KOHL.  If  you  would  just  hold  for  a  minute,  let  us  see  if 
Senator  Thurmond  wishes  to  ask  any  questions.  He  has  no  further 
questions. 

You  are  excused. 

Ms.  Anthony.  Thank  you.  Senator. 

[The  prepared  statement  of  Ms.  Anthony  follows:] 

Prepared  Statement  of  Sheila  F.  Anthony 

Mr.  Chairman  and  members  of  the  committee,  I  am  deeply  honored  to  be  before 
you  today.  I  wish  to  thank  Senators  [Bumpers  and  Pryor]  for  their  kind  introduction 
and  generous  remarks.  They  have  been  my  Governors,  my  Senators,  my  friends  and 
my  heroes  for  more  years  than  I  care  to  admit.  I  also  would  like  to  thank  the  Sen- 
ators and  staffs  for  taking  the  time  to  meet  with  me  prior  to  this  hearing.  My  pro- 
found gratitude,  of  course,  also  extends  to  my  family,  especially  to  my  husband  of 
30  years,  Beryl  Anthony,  and  to  my  friends  for  their  unflagging  support. 

About  a  dozen  years  ago,  I  sat  in  this  very  hearing  room  with  my  dear  friend  Bar- 
bara Pryor  and  Ustened  to  the  historic  confirmation  hearing  for  Sandra  Day  O'Con- 
nor. I  was  a  first  year  law  student  (at  age  40),  realizing  a  long  time  goal,  and  as 
I  listened  to  Judge  Ginsburg's  remarks  yesterday  and  to  Attorney  General  Janet 
Reno's  remarks  not  long  ago,  I  was  again  reminded  of  how  Uttle  opportunity  there 
was  for  women  in  the  legal  profession  in  the  early  60's  and  70's  and  how  far  we 
have  come.  The  recurring  theme  from  these  accomplished  women  was  that  their  suc- 
cess was  grounded  in  support  fi'om  their  families,  and  I  echo  that  same  theme 
today. 

It  is  the  greatest  honor  of  my  life  to  have  been  selected  by  Attorney  General  Reno 
and  nominated  by  President  Clinton  to  serve  as  the  Assistant  Attorney  General  for 
Legislative  Affairs.  I  consider  myself  extremely  fortunate  to  have  been  asked  to 
serve  with  individuals  for  whom  I  have  the  highest  respect,  in  a  position  that  will 
enable  me  to  work  with  Members  of  Congress  fi-om  whom  I  have  not  only  respect, 
but  also  affection.  For  me,  it  is  truly  the  best  of  all  worlds. 

The  Office  of  Legislative  Affairs  has  several  missions:  ( 1)  devising  and  implement- 
ing the  legislative  strategy  to  carry  out  the  Attorney  General's  initiatives  requiring 
Congressional  action;  (2)  acting  as  the  Department's  spokesperson  for  articulating 
the  Department's  views  on  Congressional  legislative  initiatives;  (3)  responding  for 
the  Department  to  all  requests  and  inquiries  from  Congressional  Committees,  indi- 
viduals members  and  their  staffs;  (4)  serving  as  the  entry  point  and  point  of  coordi- 
nation for  all  Congressional  oversight  activities  involving  the  Department;  (5)  co- 
ordinating the  appearance  of  Department  witnesses  and  the  interagency  clearance 
of  all  Congressional  testimony;  and  (6)  handling  Justice  nominations  requiring  Sen- 
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ordinating  the  appearance  of  Department  witnesses  and  the  interagency  clearance 
of  all  Congressional  testimony;  and  (6)  handling  Justice  nominations  requiring  Sen- 
ate confirmation,  e.g.,  federal  judges.  Assistant  Attorneys  General,  U.S.  Attorneys, 
and  U.S.  Marshals. 

My  career  path  has  prepared  me  well  for  the  role  I  have  been  asked  to  fulfill  with 
this  Administration.  In  addition  to  my  life's  roles  as  parent,  practicing  attorney, 
teacher,  and  involved  citizen,  I  have  been  immersed  in  pubhc  service  for  14  years 
as  the  spouse  of  and  frequent  surrogate  for  a  former  member  of  the  United  States 
House  of  Representatives.  From  this  vantage  point,  I  gained  an  awareness  of  the 
critical  need  for  good  relations  between  the  legislative  and  administrative  bodies  on 
both  federal  and  state  levels.  The  legislative  and  executive  branches  bear  equal  re- 
sponsibility for  effective  government,  and  I  intend  to  do  my  part  to  facilitate  accu- 
rate and  timely  responses  from  the  decision  makers  at  the  Department  of  Justice 
to  the  U.S.  Congress.  I  will  try  my  very  best  to  ensure  that  the  Office  of  Legislative 
Affairs  will  not,  under  my  direction,  be  a  source  of  failed  communications  between 
Congress  and  the  Justice  Department.  I  will  be  mindful  of  the  needs  of  the  Congress 
and  the  destructive  results  of  uncooperative  attitudes,  while  carrying  out  my  duties 
as  the  liaison  between  the  Department  and  Congress. 

Thus,  if  confirmed  as  the  Assistant  Attorney  General  for  Legislative  Affairs,  I  will 
be  committed  to  serving  the  Department  and  working  with  the  Congress  in  a  re- 
spectful, accessible,  and  efficient  manner.  I  will  endeavor  to  ensure  that  the  Office 
of  Legislative  Affairs  provides  only  the  highest  quality  work  product  to  Congress, 
and  that  a  spirit  of  cooperation  prevails  at  all  times. 

Thank  you.  I  would  be  pleased  to  address  any  questions  you  may  have. 

Senator  KOHL.  Our  next  nominee  this  morning  is  Frank  Hunger, 
who  has  been  nominated  to  be  Assistant  Attorney  General  of  the 
Civil  Division. 

Mr.  Hunger,  would  you  please  raise  your  right  hand?  Do  you 
swear  that  the  testimony  you  shall  give  in  this  proceeding  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you 
God? 

Mr.  Hunger.  I  do,  sir. 

Senator  KOHL.  We  thank  you.  Mr.  Hunger,  if  you  have  any  mem- 
bers of  your  family  here,  we  would  be  delighted  to  have  you  intro- 
duce them  to  us. 

TESTIMONY  OF  FRANK  W.  HUNGER,  TO  BE  ASSISTANT  ATTOR- 
NEY GENERAL  FOR  THE  CIVIL  DIVISION,  U.S.  DEPARTMENT 
OF  JUSTICE 

Mr.  Hunger.  Well,  I  have  earlier  made  reference  to  my  father- 
in-law,  Senator  Albert  Gore,  Sr.,  and  I  am  very  proud  to  have  him 
here  with  me  today.  Senator. 

Senator  Kohl.  Senator  Gore,  it  is  a  pleasure  to  have  you  with 
us. 

Mr.  Hunger,  you  have  been  in  private  practice  for  your  entire 
legal  career  and  over  95  percent  of  your  practice  has  been  involved 
in  civil  litigation.  In  much  of  the  litigation,  you  defended  munici- 
palities, large  corporations,  and  many  other  companies.  If  con- 
firmed, however,  you  will  be  moving  from  the  role  of  civil  advocate 
to  civil  prosecutor.  What  are  the  greatest  challenges  you  face  in 
making  this  transition  and  how  do  you  plan  to  meet  those  chal- 
lenges? 

Mr.  Hunger.  Senator,  as  you,  the  Civil  Division  of  the  Depart- 
ment of  Justice  represents  the  Government  of  the  United  States, 
its  agencies,  its  employees,  in  general  civil  litigation.  It  is  about  as 
broad  as  the  Government  itself.  Throughout  my  career,  I  have  al- 
ways tried  to  represent  my  clients  in  the  most  efficient  and  effec- 
tive way,  while  at  the  same  time  maintaining  the  very  absolute 
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highest  of  ethical  standards.  I  will  apply  those  same  standards  and 
the  same  efforts  that  I  have  for  my  clients  in  private  practice  on 
behalf  of  what  I  hope  will  be  my  new  client,  the  United  States. 

Senator  Kohl.  Very  good.  Mr.  Hunger,  recently  we  have  seen  a 
lot  of  debate  about  what,  if  any,  changes  we  should  make  to  our 
Nation's  tort  laws.  While  I  have  never  myself  entirely  endorsed  any 
particular  product  liability  legislation,  I  have  generally  agreed  that 
this  is  an  area  that  is  ripe  and  necessary  for  review. 

Have  you,  Mr.  Hunger,  given  any  thought  to  rewriting  our  Na- 
tion's tort  laws,  and  if  you  could  rewrite  them,  what  would  you 
change  and  what  would  you  keep?  I  am  talking  about  things  like 
caps  on  damages,  limiting  joint  and  several  liability,  encouraging 
uniformity,  and  encouraging  alternative  dispute  resolution — that  or 
anything  else  that  you  would  like  to  comment  on. 

Mr.  Hunger.  Senator,  that  is  a  broad  subject.  I  think  that  one 
thing  that  we  must  always  keep  in  mind  is  to  never  lose  sight  of 
the  fact  that  the  courts  of  our  country  are  for  our  people.  I  recog- 
nize that  the  cost  of  litigation  has  just  become  astronomical.  In 
dealing  with  the  problem  of  cost,  we  should  always  be  certain  that 
we  don't  deal  out  the  people's  right  to  come  to  court,  regardless  of 
their  financial  condition. 

I  am  immensely  interested  in  civil  justice  reform,  and  I  am  most 
familiar  with  a  number  of  the  subjects  that  you  have  just  men- 
tioned. Most  of  them  are  matters  which  are  dealt  with  by  the  sub- 
stantive law  of  the  various  States  where  the  tort  law  is  actually  im- 
plemented into  the  trial  court.  Of  course,  if  one  is  in  Federal  court. 
Federal  procedures  do  apply  and  there  are  now  reforms  in  place  on 
some  of  our  Federal  rules. 

I  think  that  a  number  of  the  matters  that  you  just  mentioned  are 
most  worthy  of  consideration.  I  don't  think  anybody  will  really  take 
issue  with  the  fact  that  every  effort  needs  to  be  made  early  on  to 
give  very  careful  and  thoughtful  consideration  to  the  settlement  of 
cases.  I  think  alternative  dispute  resolution  is  a  subject  that  we 
can  all,  and  should  give  very  serious  consideration  to  and  try  and 
implement  it  whenever  appropriate  in  a  case. 

You  mentioned  joint  and  several  liability.  I  am  most  familiar 
with  the  concept.  Interestingly,  I  think  from  a  historical  basis  it 
comes  originally  from  the  English  common  law  and  at  that  point 
in  time  only  one  party  could  be  sued,  but  if  two  were  sued  the  neg- 
ligence had  to  be  concurrent.  And  it  was  not  until  1848,  I  believe, 
from  New  York,  the  field  code,  where  the  first  time,  by  statute,  it 
arose  that  two  parties  could  be  sued  together. 

I  believe  by  last  count  35  States  had  reformed  the  joint  and  sev- 
eral liability.  It  is  a  matter  that  is  under  study.  It  is  a  matter  that 
is  not  one  that  is  readily  susceptible  to  an  easy  solution,  but  it  cer- 
tainly needs  to  be  studied  and  careful  consideration  given  to  the 
proposed  solution.  If  confirmed,  I  would  appreciate  the  opportunity 
of  working  with  you  and  other  members  of  the  body  on  civil  justice 
reform. 

Senator  KOHL.  Very  good.  That  is  a  good  answer,  Mr.  Hunger. 

Mr.  Hunger.  Thank  you. 

Senator  KOHL.  In  the  past  few  years,  there  has  been  a  growth 
in  the  use  of  protective  orders  in  product  liability  and  environ- 
mental tort  cases,  as  you  know.  Critics  of  this  trend  claim  that 
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those  orders  prevent  the  public  from  learning  about  threats  to  pub- 
lic health  and  safety.  This  issue  has  again  been  debated  during  the 
recent  controversy  concerning  silicon  breast  implants  and  side  sad- 
dle gas  tanks.  In  fact,  that  was  a  concern  that  Attorney  General 
Reno  raised  herself  with  me  the  last  time  that  we  spoke  in  my  of- 
fice. 

During  your  years  in  private  practice,  I  am  sure  that  you  have 
had  broad  experience  representing  defendant  corporations  in  cases 
involving  protective  orders,  so  I  would  like  to  ask  you  this,  Mr. 
Hunger.  How  should  a  judge  balance  the  public's  right  to  know 
against  a  litigant's  right  to  privacy? 

Mr.  Hunger.  Senator,  during  the  years  of  my  practice,  I  think 
I  can  conservatively  state  that  I  have  probably  entered  into  no  less 
a  hundred  protective  orders — in  actuality,  I  am  certain  it  is  more 
than  that — in  lawsuits  that  I  have  been  involved  in. 

Of  course,  the  purpose  of  a  protective  order  is  to  try  and  preserve 
matters  of  trade  secrets  or  something  that  could  be  detrimental  to 
one's  business  rights.  That  is  the  purpose  of  them.  That  purpose 
should  never  be  abused,  and  I  would  be  the  first  person  to  take  ex- 
ception with  protective  orders  which  were  being  implemented  for 
the  purpose  of  trying  to  keep  from  the  public  information  pertain- 
ing to  safety  or  hazards  involved  in  products. 

I  have  never  had  a  protective  order  which  was  not  reviewed  by 
either  a  U.S.  magistrate  or  a  judge,  and  I  think  that  that  is  an  es- 
sential safeguard.  If  there  is  a  bill  that  is  currently  before  Congress 
on  this,  I  would  welcome  the  opportunity  to  study  it  and  report 
back  to  you,  or  anyone,  what  my  feelings  might  be  on  the  subject. 

Senator  KOHL.  Well,  thank  you.  I  am  working  on  a  bill  and  in- 
tend to  drop  it  in  some  time  in  the  near  future.  Before  I  do  that, 
I  would  like  to  have  a  chance  to  review  the  bill  with  you  and  get 
your  comments  and  suggestions  as  to  how  we  can  make  it  most  ef- 
fective and  give  ourselves  the  best  chance  of  getting  something 
passed. 

Mr.  Hunger.  Thank  you. 

Senator  KoHL.  Do  you  believe  we  can  do  something  at  the  Fed- 
eral level  to  protect  both  the  public's  right  to  know  and  the  right 
of  companies  to  maintain  their  trade  secrets?  Can  we  do  a  better 
job  than  we  are  doing  right  now,  do  you  think?  Do  you  think  it  is 
pretty  finely  balanced  or  do  you  think  we  can  do  a  better  job? 

Mr.  Hunger.  Personally,  I  have  never  had  a  problem  with  pro- 
tective orders.  Senator,  and  I  have  never  had  either  the  judge  or 
opposing  counsel  raise  a  question  to  me  about  it.  I  have  been  very 
careful,  however,  to  be  certain  that  the  orders  were  in  every  way 
proper  and  that  there  was  nothing  contained  within  them  that  I 
thought  would  even  cause  a  problem  in  the  sense  of  safety  or  haz- 
ardous condition  if  it  were  made  public. 

I  know  that  my  personal  experiences  on  matters  such  as  this  are 
not  all-encompassing  and  that  there  are  instances,  no  doubt,  where 
protective  orders  have  been  abused,  and  I  would,  as  I  say,  like  to 
see  that  that  doesn't  happen  and  would  work  with  anyone  on  legis- 
lation that  might  be  appropriate  for  the  situation. 

Senator  KoHL.  OK,  thank  you  very  much,  Mr.  Hunger.  Mr.  Hun- 
ger, in  addition  to  the  thousands  of  cases  the  Civil  Division  of  Jus- 
tice generates,  you  will  be  in  a  position  to  oversee  thousands  more 
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cases  at  the  State  and  local  level.  What  type  of  relationship  do  you 
feel  the  Assistant  Attorney  for  the  Civil  Division  should  foster  with 
State  and  local  civil  enforcement  authorities? 

Mr.  Hunger.  Well,  I  think  it  should  be  as  close  as  possible,  Sen- 
ator. I  am  very  proud  of  the  fact  that  at  the  time  Attorney  General 
Reno  and  I  talked  about  this  situation  that  I  brought  to  her  atten- 
tion that  I  was  the  president-elect  of  a  very  large  bar  association 
composed  of  members  from  Texas,  Louisiana,  and  Mississippi. 
These  are  attorneys  who  for  the  most  part  practice  in  the  Federal 
courts  of  those  three  States. 

This  bar  association  is  most  interested  in  fostering  better  rela- 
tionships between  the  bench  and  the  bar.  I  found  Attorney  General 
Reno  most  supportive  of  my  continued  involvement  with  the  asso- 
ciation. It  is  strictly  a  pro  bono  type  group  to  promote  better  work- 
ings between  the  bench  and  the  bar.  She  strongly  endorsed  it,  and 
I  understand  that  this  committee,  through  its  staff,  does,  too,  and 
through  that  organization,  in  particular,  I  want  to  work  on  good  re- 
lationships between  the  lawyers  who  are  out  in  the  field  who  are 
with  the  U.S.  attorneys'  offices  and  Justice  here  in  Washington. 

Senator  KoHL.  Thank  you,  Mr.  Hunger. 

[The  prepared  statement  of  Mr.  Hunger  follows:] 

Prepared  Statement  of  FRA>fK  W.  Hunger 

Thank  you  Senator  Kohl.  It  is  indeed  an  honor  and  privilege  for  me  to  appear  be- 
fore you  today  as  the  nominee  to  be  the  Assistant  Attorney  General  for  the  Civil 
Division  of  the  United  States  Department  of  Justice.  For  many  years  I  have  wanted 
to  be  of  public  service  and  for  this  opportunity  I  thank  President  CUnton  and  Attor- 
ney General  Reno. 

I  want  to  give  a  special  thanks  to  my  feUow  Mississippians  Senator  Cochran  and 
Senator  Tott  for  appearing  here  with  me  today.  Our  friendship  is  long  and  strong 
and  goes  back  over  many  years  to  when  we  were  all  students  together  at  the  Uni- 
versity of  Mississippi.  Senator  Cochran  and  I  were  in  fact  roommates  and  I  am  most 
grateftU  for  what  he  did  not  say  as  well  as  for  he  did.  I  also  want  to  thank  my  long- 
time friend  Senator  Sasser  for  being  here.  For  many  years  Tennessee  has  been  my 
second  home  and  I  feel  a  special  kinship  with  the  people  of  that  great  state.  To  my 
congressman,  Congressman  Thompson,  I  give  a  special  thanks.  I  am  most  appre- 
ciative for  his  kind  remarks  and  for  his  support  and  generous  comments. 

I  would  be  remiss  if  I  did  not  recognize  one  person  here  today  who  more  than 
any  other  has  given  me  the  inspiration  to  seek  public  service.  I  am  immensely  proud 
of  my  father-in-law,  Senator  Albert  Gore,  Sr.  For  many  years,  he  served  as  a  mem- 
ber of  this  body.  To  me  he  sets  the  example  of  what  an  outstanding  public  servant 
should  be.  His  interests  were  always  with  the  people  and  for  what  was  best  for  our 
country.  He  always  championed  the  causes  of  the  underprivileged  and  less  fortu- 
nate. Integrity,  honor,  and  courage  chacterized  his  career  and  if  confirmed  by  this 
body,  I  will  adhere  to  the  same  high  standards  he  has  followed  throughout  his  life. 
Thank  you  for  being  here.  Senator. 

For  the  past  27  years,  I  have  been  a  full-time  practicing  attorney  with  a  specialty 
in  civil  litigation.  As  I  stated  at  the  time  of  my  nomination  by  President  Clinton, 
I  have  been  in  the  trenches  in  the  practice  of  law.  I  have  taken  the  depositions,  pro- 
duced the  documents,  met  with  the  judges,  and  nervously  awaited  the  jury  verdicts. 
Throughout  the  years  of  my  law  practice,  I  have  always  sought  to  maintain  the  very 
highest  of  ethical  standards  while  at  the  same  time  providing  my  clients  with  the 
most  efficient  and  effective  representation  that  1  could  give  them.  I  hope  to  now 
apply  those  same  standards  and  efforts  on  behalf  of  the  preeminent  of  all  clients, 
the  United  States  of  America. 

I  recognize  that  this  is  not  the  best  of  times  for  our  civil  justice  system.  The  courts 
are  over-crowded,  the  cost  of  Utigation  is  out-of-sight,  and  justice  is  all  too  often  un- 
duly delayed.  All  recognize  that  changes  are  needed  laut  the  definition  and  direction 
of  those  changes  is  much  in  question.  We  now  have  millions  of  cases  on  the  dockets 
of  the  courts  of  this  country.  Hundreds  of  thousands  of  new  cases  are  filed  every 
year  and  the  amount  of  dollars  involved  in  these  matters  staggers  the  imagination. 
The  United  States  of  America  alone  is  cvurently  a  party  in  over  200,000  cases  of 
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which  approximately  22,30ib  are  on  the  docket  of  the  Civil  Division  of  the  Depart- 
ment of  Justice.  To  attempt  to  manage  this  situation  is  a  staggering  undertaking. 

The  question  we  all  ask  is  how  can  we  best  bring  this  situation  under  control 
while  at  the  same  time  assuring  fairness  and  equal  access  to  the  courts  for  all  our 
citizens  regardless  of  their  financial  condition.  This  Committee,  the  Congress,  and 
the  courts  of  this  country  have  been  and  are  daily  working  with  these  problems. 
Civil  justice  reform,  proposed  amendments  to  the  rules  of  procedure,  alternative 
methods  for  dispute  resolution  and  other  judicial  initiatives  are  all  commendable  ef- 
forts to  make  justice  truly  more  accessible  for  all  of  the  citizens  of  this  country.  The 
problems  are  recognized  but  the  proposed  solutions  complex.  For  what  may  appear 
to  be  fair  and  equitable  to  one  group,  can  simultaneously  be  unfair  to  others.  As 
a  practicing  lawyer  who  had  dealt  on  a  daily  basis  with  these  problems,  I  knew  that 
there  are  no  quick  fixes.  I  do,  however,  want  to  be  a  part  of  the  quest  for  the  solu- 
tions. Our  method  of  reaching  a  peaceful  resolution  of  our  disputers  is  at  the  very 
heart  of  our  form  of  government  and  I  want  to  do  everything  that  I  can  to  assure 
that  it  continues  for  future  generations  in  a  way  that  truly  guarantees  justice  for 
all. 

Thank  you  again  Senators  for  permitting  me  to  appear  before  you  today. 

Senator  Kohl.  Senator  Grassley  from  Iowa,  do  you  have  any 
questions? 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Yes,  I  do.  Thank  you  very  much,  Mr.  Chair- 
man. 

Congratulations 

Mr.  Hunger.  Thank  you,  sir.  Nice  to  see  you  again. 

Senator  Grassley  [continuing].  Once  again  for  your  appoint- 
ment, and  I  thank  you  for  taking  time  out  of  your  busy  schedule 
to  stop  by  and,  I  suppose,  not  only  see  myself,  but  a  lot  of  the  other 
members  of  the  committee  so  we  can  become  better  acquainted 
with  you  and  wish  you  well. 

As  you  know  from  some  discussions  we  have  had  not  only  with 
you,  but  a  lot  of  other  people  who  are  up  for  political  appointments 
within  the  Department  of  Justice,  I  have  brought  up  some  concerns 
that  I  have  had  about  qui  tam  whistleblower  lawsuits  under  the 
False  Claims  Act.  I  think  you  might  know,  but  just  for  the  history 
of  everybody,  this  sort  of  false  claims  legislation  was  first  passed 
during  the  administration  of  President  Lincoln,  and  I  got  some 
amendments  in  1986  to  make  it  stronger  to  allow  private  parties 
with  knowledge  of  fraud  in  the  Government  to  file  suits  in  the 
name  of  the  United  States. 

We  have  collected  nearly  $500  million  just  in  the  6  years  that 
that  has  been  enacted,  probably  most  of  that  within  the  last  3 
years— all  of  it  within  the  last  3  years;  just  last  December,  $110 
million  from  one — not  Defense;  it  was  related  to  the  health  indus- 
try. So  I  think  it  shows  the  utility  of  a  supplement  to  the  executive 
branch  enforcement  of  protecting  the  public  fisc. 

Now,  unfortunately — and  this  has  nothing  to  do  with  you  or  the 
President  or  Janet  Reno  or  anybody  who  has  been  up  here,  but  it 
seems  to  me  like  past  Departments  of  Justice,  and  the  Civil  Divi- 
sion in  particular,  has  shown  increased  resistance  to  qui  tam  law- 
suits, if  not  outright  hostility. 

The  Department,  which  has  a  statutory  right  to  join  qui  tam 
cases  as  a  coplaintiff,  regularly  tries  to  cut  the  whistleblower  out 
of  the  case  by  arguing  for  the  dismissal  of  the  relator  at  the  outset, 
trying  to  limit  the  relator's  ability  to  collect  his  share  of  the  recov- 
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ery,  and  keeping  the  whistleblower  in  the  dark  about  the  progress 
of  the  case. 

This  adversarial  attitude  culminated  in  a  speech  last  October  by 
the  outgoing  Attorney  General  to  the  American  Corporate  Council 
Association  in  which  he  questioned  the  constitutionality  of  the  act 
and  complained  that  whistleblower  lawsuits  constitute  "a  burden, 
and  a  severe  burden,  we  believe,  on  contractors  who  are  defending 
them."  I  didn't  say  when  that  quote  began,  but  that  is  a  partial 
quote  from  then  Attorney  General  Barr. 

So  to  you,  sir,  if  confirmed,  to  what  extent — and  maybe  I  ought 
to  ask  more  bluntly,  can  I  count  on  you  to  run  a  civil  division 
which  is  more  concerned  about  bringing  whistleblowers  with 
knowledge  of  fraud  on  the  taxpayers  in  from  the  cold  than  with  al- 
leviating burdens  on  defense  contract  ripoff  artists  and  the  archi- 
tects of  Medicare  scams? 

Mr.  Hunger.  Senator,  as  you  know,  under  the  leadership  of  At- 
torney General  Reno,  I  anticipate  that  you  will  see  a  change  in  the 
attitude  of  the  Department  of  Justice  on  the  subject  of  qui  tam 
cases.  As  a  citizen  of  this  country,  I  think  that  you  and  the  other 
members  of  this  committee  are  due  a  great  thanks  for  what  has 
been  done  on  qui  tam. 

I  have  not  lost  sight  of  the  fact  that  that  $500  million  that  came 
into  the  Treasury  resulted  in  a  benefit  for  the  people  of  this  coun- 
try, and  it  only  came  about  after  fraud  has  been  established.  So, 
sir,  I  guess  I  would  echo  the  words  of,  I  believe  it  was  Judge  Reu- 
ben from  the  Central  District  of  Ohio  in  the  Webber  case  when  he 
stated  that  he  could  not  understand  why  the  Department  of  Justice 
appeared  to  be  more  of  an  adversary  than  an  ally.  I  expect  that  you 
will  see  that  from  this  time  on  the  Department  is  going  to  be  more 
an  ally  than  an  adversary. 

Senator  Grassley.  Well,  that  is  a  very  strong  answer,  and  I 
thank  you  particularly  for  saying  what  Judge  Reuben  said  because 
I  think  that  puts  in  a  nutshell  very  much  some  problems  that  I 
have  tried  to  describe  here.  Maybe  a  little  more  specific  with  one 
aspect  of  it,  current  Justice  Department  policy  appears  to  be  that 
whistleblower  lawsuits  should  be  curtailed  on  the  theory  that  any 
sharing  in  the  recovery  by  a  whistleblower  constitutes  a  diversion 
of  government  funds. 

Of  course,  that  is  a  view  which  is  directly  contrary  to  our  con- 
gressional intent.  I  think  I  can  show  you  that  with  lots  of  speeches 
that  people  have  made  on  this.  Do  you  share  that  view,  or  do  you 
agree  that  Congress  has  legitimately  concluded  that  providing 
whistleblowers  a  share  of  the  Government's  recovery  is  a  necessary 
and  effective  way  to  bring  information  about  fraud  to  light? 

Mr.  Hunger.  When  I  think  about  the  whistleblower's  share,  I 
also  think  about  the  fact  that  for  every  dollar  that  the  whistle- 
blower  may  receive,  the  United  States  of  America  receives  no  less 
than  $7,  Senator.  I  would  like  to  delve  a  little  more  into  the  pos- 
sible consequences  of  that,  but  certainly  on  the  face  of  it  it  seems 
most  reasonable  to  me. 

Senator  Grassley.  I  consider  that  a  very  positive  answer,  and 
good  to  hear,  because  the  Department  seems  to  have  concluded 
that  its  primary  role  in  qui  tam  cases  is  to  minimize  whistleblower 
participation  in  the  prosecution  of  recovery. 
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Do  you  believe  that  whistleblowers  who  bring  evidence  of  fraud 
to  the  Government's  attention  through  qui  tarn  lawsuits  should  be 
encouraged,  not  discouraged? 

Mr.  Hunger.  Yes,  sir. 

Senator  Grassley.  So  you  see  whistleblower  lawsuits  as  a  useful 
supplement  to  the  work  of  the  Civil  Division  rather  than  an  undue 
interference  with  the  Division's  execution  of  its  prosecutorial  au- 
thority? 

Mr.  Hunger.  Of  course,  each  case  will  stand  on  its  own  footing, 
Senator,  but  as  a  general  proposition  I,  as  stated  earlier,  expect 
that  you  will  see  the  attitude  of  the  Department  of  Justice  such 
that  there  will  be  cooperation  on  qui  tam  suits. 

Senator  Grassley.  OK,  thank  you.  Some  in  the  Civil  Division 
have  expressed  doubts  about  the  constitutionality  of  whistleblower 
lawsuits.  It  has  taken  a  great  deal  of  effort  on  my  part  just  to 
maintain  the  Government's  neutrality  on  that  issue.  Now,  I  should 
say  that  would  have  been  during  previous  administrations. 

Attorney  General  Reno  and  Solicitor  General  Days  both  ex- 
pressed their  inclination  in  favor  of  the  act's  constitutionality.  I 
want  to  say  inclination.  They  have  not  given  a  clear-cut  statement 
to  that  effect.  In  fact,  I  think  I  would  still  characterize  them  as  still 
reviewing  it  because  I  haven't  heard  a  definitive  statement. 

Do  you  agree  with  me  that  Congress  can  constitutionally  depu- 
tize private  citizens  with  knowledge  of  fraud  to  file  suits  in  the 
name  of  the  U.S.  taxpayer? 

Mr.  Hunger.  Senator,  I  certainly  don't  want  to  evade  your  ques- 
tion, and  I  recognize  that  there  is  a  presumption  of  constitutional- 
ity on  acts  of  Congress.  Having  never  handled  a  qui  tam  case  my- 
self in  depth,  I  would  like  to  study  that  a  little  more. 

Senator  GRASSLEY.  Could  I  focus  from  the  standpoint  of  question- 
ing, then,  maybe  on  just  a  little  bit  of  history  and  partly  to  bring 
it  to  your  attention  as  much  as  to  ask  a  question,  but  it  is  in  the 
form  of  a  question.  Do  you  at  least  agree  that  it  is  a  bit  of  a  stretch 
for  Justice  Department  officials  to  argue  that  qui  tam  lawsuits,  a 
legal  mechanism  that  has  been  employed  in  Federal  statutes  since 
the  1820's  and  that  has  been  a  part  of  Anglo-American  law  since 
the  Middle  Ages,  is  unconstitutional? 

Mr.  Hunger.  I  understood,  Senator,  that  the  constitutionality  of 
the  statute  had  been  challenged  on  earlier  occasions,  with  nearly 
every  court  ruling  it  was  constitutional. 

Senator  GRASSLEY.  That  is  right,  it  has,  and  upheld  every  time. 

Mr.  Hunger.  And  upheld  on  every  occasion.  I  don't  know  that  it 
has  ever  reached  the  U.S.  Supreme  Court,  but  if  we  look  at  lower 
court  precedent,  certainly  it  would  be  constitutional. 

Senator  GRASSLEY.  Let  me  tell  you  just  a  practical  aspect  of  the 
question  in  getting  the  Department  to  be  very  much  pro-qui  tam 
in  regard  to  constitutionality,  and  that  is  that  it  will  save  the  Sen- 
ate some  work  because  whenever  there  has  been  a  question  of  con- 
stitutionality brought  up  in  these  various  district  and  courts  of  ap- 
peals, the  Senate  counsel  has  done  a  very  good  job,  I  think,  of  rep- 
resenting congressional  intent  and  the  constitutionaility  of  it,  more 
so  than  even  the  presumed  constitutionality  of  it,  and  has  argued 
that  case. 
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I  suppose  the  Senate  arguing  it  is  a  little  bit  less  forceful  to  the 
judge  than  if  you  would  argue  it,  and  so  we  would  like  to  have  the 
Justice  Department  come  around  to  the  point  of  view  that,  no 
doubt  it,  it  is  constitutional,  and  argue  it  from  the  standpoint  of 
more  force  and  effect,  as  well  as  less  work  for  the  Senate  counsel. 

Mr.  Hunger.  Well,  you  have  some  very  able  and  competent  at- 
torneys here  in  the  Senate  with  your  committee  that  have  looked 
at  that  question  and  I,  as  I  have  stated,  anticipate  that  in  the  fu- 
ture they  may  be  joined  by  equally  highly  capable  and  able  attor- 
neys in  the  Department  of  Justice. 

Senator  Grassley.  I  suppose  that  if  I  asked  you  the  ultimate 
question  on  this  that  you  would  still  legitimately  say  that  you  can't 
give  a  yes  or  no  answer,  but  will  you  argue  the  act's  constitutional- 
ity in  cases  where  the  issue  is  raised? 

Mr.  Hunger.  You  anticipated  my  answer.  Senator.  I  would  want 
to  study  it  a  little  more. 

Senator  Grassley.  I  am,  of  course,  very  pleased  to  hear  the  posi- 
tive comments  that  you  have  made  so  far  about  whistleblower  law- 
suits. With  a  constructive  attitude  toward  qui  tam  relaters  in  the 
Justice  Department,  the  taxpayers  and  the  Treasury,  of  course,  will 
benefit,  and  I  hope  in  geometrical  proportions  to  what  we  have  the 
last  3  years  from  money  coming  into  the  Federal  Treasury. 

Unfortunately,  large  bureaucracies  like  the  Justice  Department 
are  often  resistant  to  change.  As  you  pointed  out  in  your  visit  with 
me  in  my  office.  Federal  District  Judge  Carl  Reuben  of  Cincinnati 
recently  noted  the  long-term  hostility  of  the  cases.  I  want  to  quote 
more  directly  here  from  him.  He  wrote  that: 

Pattern  of  behavior  in  these  cases  by  the  Department  of  Justice  has  always  been 
a  mystery.  The  Department  of  Justice  has  considered  such  individuals  as  adversar- 
ies rather  than  allies.  This  is  not  the  first  case  where  this  court  has  noted  the  an- 
tagonism of  the  Justice  Depeirtment  to  a  whistleblower.  The  reason  continues  to  be 
unknown,  but  the  attitude  is  clear. 

Could  you  promise  me  that,  when  confirmed,  you  will  get  to  the 
root  of  your  office's  institutional  hostility  to  whistleblower  lawsuits 
and  do  whatever  it  takes  to  bring  the  Civil  Division's  stance  back 
in  line  with  congressional  intent  and  sound  public  policy?  Maybe 
you  could  be  a  little  bit  specific  on  what  steps,  if  you  agree  with 
me,  you  might  be  willing  to  take  with  the  people  that  will  be  below 
you. 

Mr.  Hunger.  Well,  of  course,  Senator,  Judge  Reuben  in  that 
opinion  was  making  reference  to  a  Department  of  Justice  which 
was  being  run  by  someone  other  than  Attorney  General  Reno.  Ms. 
Reno  is  going  to  revisit  this  whole  issue  and,  I  feel  confident,  will 
solicit  information  from  Associate  Attorney  General  Hubbell  and 
hopefully  from  myself  and  from  others  who  are  on  the  staff  level, 
and  attorneys  in  the  Department,  on  the  question.  And  as  I  have 
stated  earlier,  I  think  you  are  going  to  find  a  difference  in  attitude 
by  this  current  Justice  Department  than  was  displayed  by  the  oth- 
ers. 

Senator  GRASSLEY.  In  a  bipartisan  approach.  Congressman  Her- 
man and  myself  are  introducing  legislation  on  some  technical 
changes,  very  technical,  that  I  would  ask  you  to  take  a  look  at,  not 
give  me  any  judgment  right  now,  but  just  to  work  with  us  on. 
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Mr.  Chairman,  I  didn't  know  whether  the  Hghts  were  on  or  not. 
They  are  all  off,  I  suppose,  is  what  you  are  telling  me. 

Senator  KoHL.  You  are  doing  fine. 

Senator  Grassley.  I  am  sorry.  I  will  defer. 

Senator  Kohl.  Thank  you  very  much,  Senator  Grassley. 

I  would  like  to  call  on  our  distinguished  colleague.  Senator  Hef- 
lin. 

OPENING  STATEMENT  OF  SENATOR  HEFLIN 

Senator  Heflin.  Well,  thank  you,  sir.  I  want  to  congratulate  the 
President  and  the  Attorney  General  for  your  selection. 

Mr.  Hunger.  Thank  you,  sir. 

Senator  Heflin.  In  my  time  being  in  the  Senate,  I  don't  believe 
that  there  has  been  anyone  who  has  headed  the  Civil  Division  that 
has  the  background  and  the  qualifications  that  you  have. 

Mr.  Hunger.  Thank  you.  Senator. 

Senator  Heflin.  I  am  delighted  to  see  that  a  trial  lawyer  who 
has  been  in  the  pit  and  who  has  been  trying  lawsuits  dealing  with 
the  problems  that  human  beings  deal  with  and  are  involved  in 
dealing  with  the  Government — and  I  think  the  fact  that  you  are  a 
member  of  the  American  College  of  Trial  Lawyers  is  a  very  signifi- 
cant recognition  of  your  abilities,  and  we  look  forward  to  working 
with  you. 

Mr.  Hunger.  Thank  you. 

Senator  Heflin.  There  are  a  number  of  questions  in  the  whole 
Civil  Division  that  we  could  get  into,  and  I  don't  want  to  take  the 
time  to  do  it.  Senator  Grassley  has  brought  up  the  whistleblowers 
issue  regarding  the  False  Claims  Act. 

Maybe  I  will  say  this  as  to  what  I  consider  a  warning  to  you.  I 
think  that  the  Civil  Division  in  the  Department  of  Justice — the  ca- 
reer attorneys  have  become  mired  down  in  the  protection  of  the 
status  quo.  On  most  legislation  that  is  proposed  they  have  a  "bible" 
upon  which  they  take  on  most  every  position,  and  largely  they 
don't  want  to  disturb  the  relationship  that  the  Department  has 
with  the  various  other  departments.  They  take  positions  opposing 
legislation  that  may  be  innovative  or  new  because  it  may  disturb 
the  status  quo. 

This  may  be  an  unfair  charge,  but  in  my  judgment  the  whole 
thing  needs  to  be  looked  at  and  hopefully  be  reviewed  on  what  has 
been  the  position  relative  to  legislation  over  a  long  period  of  time. 
Just  as  an  illustration,  we  had  a  bankruptcy  bill  last  year  that  the 
Department  opposed  because  it  had  an  innovative  idea  regarding 
a  chapter  II  experiment  on  behalf  of  small  businesses.  Even  on  the 
floor  of  the  Senate  where  there  was  a  threat  of  a  veto  coming  from 
the  Department,  the  bill  passed  97  to  0,  which  was  a  pretty  good 
indication  that  the  entire  Senate  did  not  think  too  much  of  the  De- 
partment's opposition. 

I  don't  want  to  get  into  all  of  the  details  of  this,  but  there  are 
a  lot  of  things  that  are  coming  along — administrative  law  judge  re- 
organization, trying  to  give  some  independence  to  these  executive 
branch  adjudicators;  the  whistleblower  matter;  and  a  great  number 
of  other  issues. 

There  is  one  matter  that  I  hope  that  you  will  look  into,  and  we 
will  probably  have  to  move  very  rapidly — I  have  had  some  discus- 
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sion  with  you — and  that  is  the  proposed  changes  in  the  Federal 
Rules  of  Civil  Procedure  that  have  been  proposed.  You  know,  we 
have  a  timeframe  in  which  to  act.  It  is  my  understanding  that  over 
on  the  House  side,  the  Subcommittee  on  Courts  is  having  a  hearing 
today  relative  to  it. 

I  have  had  a  number  of  interested  parties  that  have  raised  some 
questions  about  the  proposals  that  have  come  forward,  and  I  hope 
you  will  look  into  that  and  maybe  we  can  arrange  a  hearing  as 
soon  as  possible  in  that  regard. 

Mr.  Hunger.  I  would  appreciate  that. 

Senator  Heflin.  That  is  all  I  have. 

Senator  Kohl.  Thank  you  very  much. 

Senator  Hatch. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Well,  thank  you.  Welcome,  Mr.  Hunger. 

Mr.  Hunger.  Thank  you,  sir. 

Senator  Hatch.  We  are  happy  to  have  you  here.  I  enjoyed  meet- 
ing you  in  my  office  the  other  day.  There  is  one  thing  I  would  like 
to  bring  up  because  it  will  be  under  your  jurisdiction. 

Over  the  past,  really,  13  years  or  so,  in  a  bipartisan  way,  Demo- 
crats and  Republicans  in  Utah  have  worked  very  hard  to  pass  the 
Radiation  Exposure  Compensation  Program  to  help  people  who 
were  really  negligently  exposed  to  low-level  ionizing  radiation  dur- 
ing the  1950's  and  1960's  in  the  tests  out  there,  and  these  are 
called  downwinders. 

One  of  the  problems  that  we  have  here  is  that  the  administration 
has  taken  the  last  $75  million  in  that  program  which  was  meant 
to  take  care  of  all  claimants  under  that  bill  and  placed  it  in  the 
Legal  Services  Corporation  funding.  Now,  I  understand  the  desire 
to  help  Legal  Services,  but  if  you  are  taking  it  away  from  humani- 
tarian concerns  that  everybody  in  the  Government  has  acknowl- 
edged in  a  bipartisan  way  will  right  the  wrongs  of  what  was  done 
during  those  1950's  and  1960's  years  when  they  could  have  warned 
these  people,  they  could  have  protected  these  people,  they  could 
have  notified  these  people — if  you  take  those  funds  away,  I  think 
it  would  be  a  tremendous  breach  of  trust,  a  tremendous  breach  of 
obligation  of  this  Government. 

Regardless  of  how  important  the  Legal  Services  Corporation  is, 
I  think  that  trust  relationship  between  the  Government  and  its 
people  who  are  not  being  paid  very  much  by  way  of  compensation — 
I  think  that  breach  of  trust  would  be  just  unacceptable,  I  think,  to 
all  of  us  up  here. 

We  had  to  go  through  just  countless  hearings.  We  had  to  estab- 
lish various  standards.  We  had  to  establish  and  fight  all  the  way 
through  to  show  that  the  Government  was  negligent,  that  it  really 
knew  what  it  was  doing,  that  it  should  have  made  different  things. 
We  finally  established  through  radio-epidemiological  tests  how 
these  matters  should  be  handled.  The  whole  world  has  paid  atten- 
tion and  is  following  the  information  and  the  results  of  those  hear- 
ings. Now,  we  find  that  there  is  only  $250,000  left  to  resolve  the 
other  problems. 

So  I  would  appreciate  very  much  your  reviewing  the  operation  to 
determine  whether  any  claimants  were  unfairly  denied  benefits 
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solely  because  of  their  age,  place  of  residence,  occupation,  or  other 
regulatory  exclusion.  When  we  wrote  the  bill,  we  could  only  go  so 
far,  and  literally  I  believe  there  are  people  who  have  been  excluded 
from  compensation  because  of  the  narrow  writing  of  the  bill  who 
probably  should  be  given  some  consideration. 

I  am  not  even  asking  you  to  make  that  right,  although  I  would 
like  to  do  that.  What  I  am  asking  is  that  we  live  up  to  the  respon- 
sibilities that  we  undertook  as  a  government,  both  the  executive 
branch  and  the  legislative  branch,  here  a  few  years  back. 

It  is  reported  that  some  individuals  may  have  been  properly  yet 
unfairly  denied  benefits  because  they  lived  in  an  excluded  county 
or  failed  to  meet  specified  age  requirements  at  the  time  of  their  ex- 
posure to  radiation.  So  I  would  like  you  to  review  those  cases,  if 
you  will. 

Mr.  Hunger.  It  will  be  done. 

Senator  Hatch.  I  would  appreciate  that,  and  I  would  like  you  to 
report  to  me  on  your  findings,  if  you  will. 

Mr.  Hunger.  Certainly. 

Senator  Hatch.  Thank  you.  There  may  be  some  claimants  who 
should  be  entitled  to  benefits,  but  were  unfortunately  excluded 
from  this  very  important  program.  Now,  just  yesterday,  as  I  said, 
I  was  made  aware  that  the  administration  is  proposing  a  reduction 
in  payments  to  the  radiation  exposure  compensation  trust  fund, 
and  I  was  really  troubled  when  I  learned  of  this  development. 
Quite  frankly,  I  really  don't  find  that  reduction  advisable. 

In  essence,  the  administration  is  taking  from  the  pocketbooks  of 
those  who  really  have  suffered  and  who  are  owed  in  this  particular 
case — trust  funds  for  humanitarian  payments  for  victims  of  radi- 
ation exposure  that  should  never  have  suffered — and  giving  it  to 
the  Legal  Services  Corporation — a  worthwhile  and  noble  thing  if 
you  could  get  the  moneys  elsewhere,  but  certainly  not  taking  it 
from  people  that  the  Government  owes. 

If  you  will  look  at  that  and  report  back  to  me  as  soon  as  possible, 
I  would  be  very  appreciative. 

Mr.  Hunger.  Senator,  of  course,  I  am  not  familiar  with  the  de- 
tails, but  you  have  my  assurance  that  I  will  promptly  look  into  it 
and  get  back  to  you  just  as  soon  as  I  possibly  can. 

Senator  Hatch.  Well,  I  appreciate  it.  I  don't  want  one  person  to 
have  to  be  in  anguish  over  fair  compensation.  We  have  basically 
provided  $50,000  for  people  who  have  suffered  or  died  from  these 
problems,  and  in  the  case  of  minors  where  it  was  even  more  bla- 
tant $100,000  per  person.  It  is  really  a  very  small  cost  to  the  Grov- 
ernment  compared  to  the  suffering  and  the  difficulties  that  these 
people  went  through. 

So  I  appreciate  your  being  willing  to  look  at  that  and  I  hope  that 
we  can  resolve  this  particular  funding  problem  because  it  would  be 
catastrophic  if  the  Grovemment  failed  to  live  up  to  that. 

Mr.  Hunger.  Thank  you,  sir. 

Senator  HATCH.  I  welcome  you  and  look  forward  to  working  with 
you.  I  think  I  will  enjoy  working  with  you.  You  are  an  excellent 
lawyer,  you  have  a  tremendous  background.  I  think  you  are  an  ex- 
cellent choice  for  this  position  and  I  intend  to  work  very  closely 
with  you  and  to  help  you  in  every  way  I  can. 
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Mr.  Hunger.  Thank  you  very  much,  sir,  and  you  have  my  assur- 
ance that  I  will  do  everything  in  the  world  that  I  can  to  work  with 
you,  and  I  know  it  will  be  a  pleasure  and  a  privilege.  Thank  you. 

Senator  HATCH.  Well,  same  here.  Thanks. 

Senator  KoHL.  Thank  you,  Senator  Hatch. 

Senator  Moseley-Braun. 

OPE^aNG  STATEMENT  OF  SENATOR  MOSELEY-BRAUN 

Senator  Moseley-Braun.  Thank  you  very  much,  Mr.  Chairman. 
Mr.  Hunger,  I  am  delighted  to  see  you  again. 

Mr.  Hunger.  Nice  to  see  you. 

Senator  Moseley-Braun.  I  want  to  thank  you  for  stopping  by 
and  for  the  chat  that  we  had.  Quite  frankly,  coming  out  of  our  ear- 
lier conversation,  I  have  probably  what  is  the  most  softball  ques- 
tion you  have  had  all  day,  which  is  why  do  you  want  to  be  the  As- 
sistant Attorney  General  for  the  Civil  Division. 

Mr.  Hunger.  Well,  when  you  hear  that  there  are  23,000  cases 
on  the  docket,  I  think  your  question  is  most  appropriate.  Senator, 
I  genuinely  want  to  be  of  public  service.  This  country  has  been 
awful  good  to  me,  and  the  way  that  I  was  raised  is  that  it  is  an 
honor  to  be  a  part  of  the  Grovernment  of  our  country.  I  want  to  give 
something  back,  and  I  genuinely  look  forward  to  that  and  feel  that 
in  this  particular  position  I  can  best  serve  my  country  and  its  peo- 
ple, and  that  is  what  I  want  to  do. 

Senator  Moseley-Braun.  Well,  that  reflects  the  kind  of  con- 
versation that  we  had  when  we  spoke,  and  I  was  really  very  much 
taken  with  the  patriotism,  and  actually  the  fundamental  under- 
standing of  what  public  service  is  about  that  you  expressed  in  our 
conversations.  I  was  very  much  impressed  with  that  and  I  wanted 
to  have  the  opportunity  for  you  to  share  that  view  with  the  rest 
of  the  members  of  this  committee,  certainly. 

Mr.  Hunger.  Thank  you,  ma'am. 

Senator  Moseley-Braun.  To  get  from  the  general  to  the  specific, 
I  have  been  concerned  and  have  raised  questions  previously  about 
what  has  been  called  the  Inslaw  case.  I  don't  have  an  awful  lot  of 
information  about  it,  just  what  has  come  up  in  our  briefings,  but 
certainly  I  have  been  concerned.  I  asked  one  of  the  previous  nomi- 
nees for  the  Department  of  Justice  if  they  would  report  back  to  us, 
and  I  was  assured  that  they  would. 

I  don't  know  if  you  are  familiar  with  the  Inslaw  case.  It  has  to 
do  with  what  looks  to  me,  just  as  an  uninitiated  viewer,  like  some 
real  skullduggery  involved  in  depriving  some  private  citizens  of  fair 
treatment  by  the  Department.  If  that  is  the  case,  then  certainly  we 
would  want  to  explore  it.  We  would  want  to  look  into  it  and  we 
would  want  to  make  certain,  to  the  extent  possible,  that  justice  was 
done. 

I  wanted  to  ask  you,  if  you  have  become  familiar  or  have  famil- 
iarized yourself  yet  at  all  with  that  case,  what  you  see  in  terms  of 
the  Department's  response  to  that  case,  and  also  whether  you  can 
share  any  information  regarding  the  report  which  I  was  told  would 
be  shared  with  this  committee — what  the  timing  of  the  report  is 
going  to  be  or  whether  you  know  what  the  status  of  that  report  is. 

Mr.  Hunger.  Senator,  I  know  nothing  about  the  case  other  than 
the  fact  that  it  is,  I  think,  in  the  Department  of  Justice.  I  have  had 
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no  participation  whatsoever  in  any  matter  involving  Inslaw,  none. 
I  am  sorry,  but  I  just  know  nothing  about  it. 

Senator  Moseley-Braun.  Well,  then,  I  guess  the  followup  ques- 
tion is.  Would  you  look  into  it? 

Mr.  Hunger.  Yes,  ma'am. 

Senator  Moseley-Braun.  Again,  we  were  told  that  there  would 
be  a  report  forthcoming.  I  have  not  been  advised  as  to  when  that 
report  would  be  forthcoming,  but  if  you  could  look  into  that,  I 
would  appreciate  it. 

Mr.  Hunger.  It  will  certainly  be  done. 

Senator  Moseley-Braun.  Great,  thank  you.  One  of  the  other  is- 
sues that  we  discussed  yesterday,  or  whenever  it  was — I  lose  track 
of  the  time — when  we  had  our  conversation  had  to  do  with  the  use 
of  civil  fines  and  the  potential  for  using  civil  fines  as  an  adjunct 
to  our  law  enforcement  efforts.  I  would  want  to  explore  with  you 
your  views  about  using  the  potential  of  civil  fines  as  a  way  of  as- 
sisting our  law  enforcement  efforts  overall,  and  specifically  with  re- 
gard to  cases  that  don't  rise  to  the  level  of  a  criminal  prosecution. 

Mr.  Hunger.  Well,  I  think  that  that  has  considerable  potential 
to  be  used  as  an  effective  tool  for  enforcing  the  laws.  There  is  a 
fraud  section  within  the  Department  of  Justice  to  deal  with  ques- 
tions such  as  those  that  you  have  just  raised,  and  I  will  certainly 
make  every  effort  to  see  that  that  law  is  fully  complied  with  and 
efforts  made  to  implement  it  in  all  appropriate  occasions. 

Senator  Moseley-Braun.  Thank  you.  Then,  finally — again,  I 
didn't  have  a  lot  of  questions  and  didn't  want  to  take  a  lot  of  your 
time  this  morning.  I  certainly  agree  with  my  colleagues  that  this 
is  a  sterling  nomination.  I  congratulate  the  President  as  well  for 
this  nomination.  You  actually  have  the  distinction  of  being  one  of 
a  limited  category  of  nominees — when  Senator  Biden  told  me  that 
the  nominees  would  all  be  noncontroversial,  I  am  happy  to  say  that 
we  can  hold  you  up  as  an  example  of  a  noncontroversial  nominee, 
and  I  am  delighted  to  have  a  chance  to  visit  with  you  again  today. 

Mr.  Hunger.  Thank  you,  and  it  is  an  honor  to  be  with  you. 

Senator  Moseley-Braun.  Thank  you. 

Senator  Kohl.  Pardon  me,  Senator  Moseley-Braun.  I  have  to 
leave,  so  I  would  like  you  to  just  conclude  the  hearing.  But  before 
I  leave,  I  would  just  like  to  announce  that  for  scheduling  reasons, 
Eleanor  Acheson,  who  is  nominated  to  head  the  Office  of  Policy  De- 
velopment, will  be  rescheduled  next  Tuesday  at  10:30  a.m.,  along 
with  Walter  Dellinger,  and  Senator  Biden  will  chair  that  hearing. 

Mr.  Hunger.  Thank  you,  sir. 

Senator  KOHL.  Thank  you  very  much. 

Whenever  you  are  finished 

Senator  Moseley-Braun.  Well,  I  think  actually  I  had  one  other 
question  on  tort  reform.  I  think  we  can  resolve  that  later.  I,  Mr. 
Chairman,  am  again  delighted  with  this  nomination,  and  I  under- 
stand we  have  5  minutes  left  to  vote  on  a  matter  on  the  floor. 

Senator  Kohl.  Eleven  minutes. 

Senator  Moseley-Braun.  Eleven  minutes,  well,  OK.  You  guys 
haven't  showed  me  the  shortcuts  over  to  the  floor  yet,  though,  so 
I  would  not  want  to  miss  one.  I  haven't  missed  a  vote  yet  and  I 
don't  want  to  miss  any. 
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Senator  Kohl.  All  right.  Well,  we  thank  you  very  much,  Senator 
Moseley-Braun. 

Mr.  Hunger,  ladies  and  gentlemen,  this  hearing  is  closed. 
Mr.  Hunger.  Thank  you.  It  was  an  honor. 
[Whereupon,  at  11:16  a.m.,  the  committee  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


I. BIOGRAPHICAL  INFORMATION 

1.  Full  name  (Include  any  former  names  used.) 
Sheila  Foster  Anthony;  Sheila  Foster  (Maiden  name) 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Home : 

3900  Macomb  St.,  N.W. 

Washington,  D.C.   20016 

Office: 

U.S.  Department  of  Justice 

Office  of  Legislative  Affairs 

10th  &  Constitution  Ave.,  N.W.  Room  1145 

Washington,  D.C.   20530 

3.  Date  and  place  of  birth. 
11/8/4  0  -  Hope,  Arkansas 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name)  .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married:   Beryl  F.  Anthony,  Jr. 
Attorney/ Partner 
Winston  &  Strawn 
1400  L.  Street 
Washington,  D.C.   20005 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Randolph-Macon  Woman's  College  1958-60 

University  of  Arkansas  1960-62    BA  '62 

Major  -  Government 
Certificate     in 
Secondary  Education 
Southern  Arkansas  University  1969-70 

(Speech  Correction  Program)  Certificate 

George  Washington  University 

(Legal  Assistant  Program)  1960-81   Certificate 

Washington  College  of  Law, 

American  University  1981-84    JD  '84 

Georgetown  University  Law  School 

(two  courses)  19S3-84 
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6.  ptttploynent  Record!  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

1962-63  Public  Schools,  Springdale,  AR  -  .classroom  teacher 

1969-70  Public  School,  El  Dorado,  AR  -  classroom  teacher 

1974-76  Public  School,  El  Dorado,  AR  -  classroom  teacher 

1984  Dow,  Lohnes  &  Albertson  -  summer  associate  attorney 

1985-93  Dow,  Lohnes  t  Albertson  -  associate  attorney 

1993  U.S.  Department  of  Commerce  -  Advisor  to  the 
Secretary 

7.  Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

No  military  service. 

8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Kappa  Delta  Pi  -  Honorary  Education  Society       1962 
Outstanding  Young  Women  of  America  1971,  1972 

Outstanding  Women  of  the  World  1974 

Who's  Who  in  American  Politics  1980 

9.  Bar  Associations:  List  all  bar  associations,  legal  or 
judicial -related  committees  or  conference  of  which  you  Eire  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups . 

Arketnsas  Bar  Association 

District  of  Columbia  Bar  Association 

American  Bar  Association 

10.  Other  Memberships :  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

Lobbying : 

Arkansas  Bar  Association 

District  of  Columbia  Bar  Association 

American  Bar  Association 

Other: 

International  Neighbors  Club  III 

The  Washington  Cenrer  for  Internships  and  Acader.ic 

seminars  -  Board  Member 
St.  Alban's  Episcopal  Church 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admissions  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  fo;: 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Arkansas  Supreme  Court  '       "  1985 

Superior  Court  of  the  District  of  Columbia   ■  1985 

U.S.  District  Court  for  the  District  of  Columbia   1986 
U.S.  Court  of  Appeals,  District  of 

Columbia  Circuit  1987 

U.S.  Court  of  Appeals,  Eleventh  Circuit  1989 

United  States  Supreme  Court  1992 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Attached  are  copies  of  the  following: 

"Ground  Water  Pollution  Control:  A  National  Aim;  a  Regional 
Strategy,"  Pace  Environmental  Law  Review,  Vol.  2,  198  5; 

"New  Trademark  Reform  Act:  Rush  to  File  Begins,"  (co-authored 
with  Arnold  P.  Lutzker,  Esq.),  The  Alert.  Newsletter  of  the 
Association  of  Collegiate  Licensing  Admin-istrators,  Vol  3, 
No.  2,  June  1989; 

"Protection  of  Collegiate  Trademarks  Under  the  Trademark 
Revision  Act  of  1988,"  (co-authored  with  Arnold  P.  Lutzker, 
Esq. ) ,  Journal  of  the  National  Association  of  College 
Auxiliary  Services,  Vol.  13,  No.  €,  December  1990;  and  in 
Business  Officer.  Newsmagazine  of  the  National  Association  of 
College  and  University  Business  Officers,  Vol  23,  No.  11,  May 
1990. 

"Elements  of  a  Licensing  Agreement",  (co-authored  with  Arnold 
P.  Lutzker,  Esq.),  The  Com-unity.  Technical  and  Junior  College 
Times,  Vol  II,  No.  13,  Ju.-.e  19,  1S90. 

13.  Health:  What  is  the  present  state  of  your  health?  List  "he 
date  of  your  last  physical  examination. 

State  of  health  is  excellent.  Last  physical  exam  ir.  Septer.her 
1S92. 
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14.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

1971-73  Elected  member  of  Union  County  (Arkansas)  Quorum  Court 

(Justice  of  the  Peace) 

1970-74  Appointed  Member  of  Board  of  Trustees,   Southern 

Arkansas  University,  a  state  institution 

1975-76   Appointed   to   Presidential   Search   Committee   for 

Southern  Arkansas  University. 

15 .  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

I  have  not  clerked  for  a  judge  nor  have  I  been  a  sole 
practitioner.  I  was  a  Senior  Associate  with  Dow,  Lohnes  & 
Albertson  law  firm  based  at  1255  23rd  St.,  N.W.,  Washington, 
D.C.  20037,  until  February  16,  1993.  I  left  that  position  to 
accept  a  Presidential  Appointment  at  the  Department  of 
Commerce.  In  1984,  I  was  employed  as  a  summer  associate  with 
the  firm  during  my  last  year  of  law  school,  and  joined  the 
firm  as  an  associate  attorney  in  September,  1985. 

b.  1.    What  has  been  the  general  character  of  your 

law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

2.  Describe  your  t\'pical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

My  legal  representation,  largely  for  university, 
educational  or  religious,  non-profit  organizations,  and  media 
clients,  has  been  principally  in  the  area  of  trademark  matters 
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at  the  U.S.  Patent  and  Trademark  Office  and  Trademark  Trial 
and  Appeal  Board  and  in  the  area  of  copyright  matters  at  the 
U.S.  Copyright  Office  and  in  federal  court. 

c.  1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

As  Associate  Counsel  for  the  plaintiff,  I  appeared  in  federal 
district  court  on  one  occasion  in  connection  with  a  copyright 
infringement  case.  I  have  made  no  state  court  appearances. 
My  primary  litigation  experience  has  consisted  of  frequent 
proceedings  before  the  Trademark  Trial  and  Appeal  Board  (at 
the  U.S.  Patent  and  Trademark  Office)  which  are  conducted 
almost  entirely  by  written  briefs.  Oral  hearings  are  rare  and 
are  at  the  discretion  of  the  Board. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal . 

100%  civil  litigation 
0%    criminal  litigation 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  no  cases  to  verdict  or  judgment  in  courts  of 
record.  I  was  junior  associate  counsel  in  a  copyright  case 
before  the  U.S.  District  Court,  Northern  District  of  Georgia 
that  resulted  in  favorable  judgment  for  my  client. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

I  have  tried  no  cases  requiring  a  jury. 

16.  Litigation:  Describe  the  ten  most  significant  litigaied 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  of  parties  whom  you  represented; 
describe  in  detail  the  nature  of  ycur  participation  in  rhe 
litigation  and  the  final  dispositicr.  of  the  case.  Also  state 
as  to  each  case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  parties. 

Since  1986,  the  nature  of  my  law  practice  has  been 
primarily  domestic  and  international  registration  of 
trademarks  and  copyrights;  prosecution  .  of  trademark 
applications;  plaintiff's  and/or  defense  counsel  in  trademark 
opposition  and  cancellation  proceedings;  preparation  and 
negotiation  of  copyright  and  trademark  license  agreements;  and 
counselling  clients  in  the  intellectual  property  area.  I  have 
been  lead  counsel  for  my  former  law  firm  in  the  following 
three  significant  litigated  cases: 

I .  University  Book  Store,  Brown's  Book  Shop,  and  Wisconsin 
Merchants  Association  v.  Board  of  Regents  of  the  University  of 
Wisconsin  System,  consolidated  Opposition  Nos .  84,223;  84,224; 
84,288;  84,289;  84,290;  and  84,789.  I  represented  the 
University  of  Wisconsin  in  a  major  dispute  over  the 
University's  ownership  and  right  to  control  use  of  its  mascot 
trademark  "Bucky  Badger"  for  educational  services  and  on 
clothing  products. 

The  six  cases  were  filed  in  1990  and  1991  at  the 
Trademark  Trial  and  Appeal  Board,  U.S.  Patent  and  Trademark 
Office,  Washington,  D.C.  (attention:  Helen  Wendel,  Esquire) 
and  are  still  pending  on  cross-motions  for  summary  judgment. 

Co-counsel  in  the  case  are: 

James  E.  Doyle 
Attorney  General 
and; 

Robert  W.  Larsen 
Assistant  Attorney  General 
State  of  Wisconsin 
Department  of  Justice 
123  W.  Washington  Avenue 
P.O.  Box  7857 

Madison,  Wisconsin  53707-7857 
(608)  266-3076 

Principal  Counsel  for  the  other  parties  are: 

Joseph  A.  Ranney,  Esq. 
Ross  &  Stevens,  S.C. 
One  South  Pinckney  Street 
P.O.  Box  2  599 

Madison,  Wisconsin   53701-25S9 
'208)  657-5353 
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and 

Gary  D.  Krugman,  Esq. 
Sughrue,  Mion,  Zinn,  Maepeak  &  Seas 
2100  Pennsylvania  Avenue,  N.W. 
Washington,  D.C.   20037-3202 
(202)  293-7060 

II.  On  behalf  of  the  Church  of  Jesus  Christ  of  Latter-day 
Saints,  a  religious  organization,  I  have  been  lead  counsel  in 
a  dispute  with  the  U.S.  Trademark  Office  over  the  right  to 
register  as  a  non-generic  service  mark  and  trademark:  THE 
CHURCH  OF  JESUS  CHRIST  OF  LATTER-DAY  SAINTS  for  ministerial 
and  educational  services  and  for  certain  publications.  In  re 
Application  of  the  Corporation  of  the  President  of  The  Church 
of  Jesus  Christ  of  Latter-day  Saints.  Serial  Nos .  74/800567 
and  74/206826. 

The  Church  filed  application  pro  se  in  1988.  My  firm 
became  counsel  in  1990,  and  I  personally  handled  the  case 
thereafter.  Prior  to  my  departure  from  the  firm  in  February 
1993,  I  filed  Notice  of  Appeal  from  the  Examiner's  refusal  to 
register  the  mark.  Subsequently,  the  Trademark  Trial  and 
Appeal  Board  remanded  the  case  to  the  Examining  Attorney  for 
reconsideration;  the  appeal  is  pending. 

Principal  trademark  counsel  for  the  Trademark  Office  is: 

Robert  J.  Crowe 

Senior  Attorney  for  Law  Office  4 
U.S.  Patent  and  Trademark  Office 
Washington,  D.C.   20230. 
Telephone  (703)  308-9104. 

III.  As  junior  associate  counsel  I  represented  Georgia 
Television  Company  in  a  copyright  infringement  action  seeking 
injunction  and  damages  against  a  video-monitoring  company  for 
unauthorized  taping  and  selling  of  news  and  public  affairs 
shows  produced  by  the  television  company:  Georgia  Television 
Company  v.  T.V.  News  Clips  of  Atlanta.  Inc.,  983  F2d  238  (ilth 
Cir.  1993);  19  USPQ  2d,  1372,  (N.D.  Ga .  1991);  718  F.  Supp ._ 
939  (N.D.  Ga .  1989).  I  was  involved  in  researching  and 
drafting  the  complaint,  and  assisting  with  the  briefs  through 
the  preliminary  injunction,  ending  in  a  favorable  judgment  for 
my  client  in  1989  by  order  of  U.S.  District  Court  Judge  oack 
Camp.  The  case  was  subsequently  appealed  to  the  U.S.  Court  of 
Appeals  for  the  Eleventh  Circuit,  and  at  that  tire,  another 

■  junior  associate  colleague  assumed  the  research  and  drafting 
responsibilities . 
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Opposing  coxinsel  were: 

Anthony  B.  Askew 
Eugene  S.  Zimmer 
Jones,  Askew  &  Lunsford 
Suite  2000 

230  Peachtree  Street 
Atlanta,  Georgia   30303 
(404)  688-7500 

L.  Ray  Patterson 
163  Westview  Drive 
Athens,  Georgia   30606 
(706)  542-5145 

17.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 

The  nature  of  my  day-to-day  legal  work  has  been  domestic 
and  international  trademark  and  copyright  registration, 
preparation  and  negotiation  of  licensing  agreements  and 
contracts,  instituting,  defending  and  settling  opposition  and 
cancellation  cases  before  the  Trademark  Trial  and  Appeal 
Board,  and  counselling  educational  institutions  and  media 
companies  on  decisions  involving  their  intellectual 
properties.  The  most  significant  legal  projects  I  have 
personally  handled  are  registration  in  multiple 
classifications  of  all  trademarks  of  .the  University  of 
Arkansas  System,  the  Ohio  State  University,  the  University  of 
Cincinnati,  George  Washington  University,  Indiana  University, 
and  the  University  of  Wisconsin-Kadison .  In  addition,  I 
drafted  standard  licensing  agreements  and  agency  agreements 
for  several  of  the  Universities  as  well  as  the  College  of 
William  and  Mary  and  the  Licensing  Resource  Group,  and  I 
advised  these  clients  on  enforcement  matters  and  infringement 
actions.  Since  many  of  the  University  trademarks  had  been 
subject  to  uncontrolled  use  by  third  parties  for  decades,  and 
occasionally  had  been  registered  by  third  parties  on  both 
state  and  federal  levels,  the  registration  effort  involved 
significant  research,  opposition  and  cancellation  proceedings, 
preparation  and  negotiation  of  settlement  contracts,  and 
defending  and  prosecution  of  the  applications  with  the 
Trademark  Office  examining  attorneys. 

In  addition,  I  managed  ^he  trade-ark  practice  for  the  law 
firm's  intellectual  property  group.  This  involved  supervising 
iunior  associates  and  legal  assistants;  reviewing  and 
acproving  legal  briefs,  filings  and  correspondence  prepared  by 
-he  associates  and  legal  assistants;  supervising  and  managing 
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work  flow;  interviewing  and  hiring  legal  assistants; 
interviewing  summer  associates;  supervision  of  the  docketing 
system  and  filing  deadlines;  instruction  of  junior  associates 
and  legal  assistants  in  substantive  trademark  and  copyright 
law,  Trademark  and  Copyright  Office  administrative 
regulations,  and  Trademark  Trial  and  Appeal  Board  legal 
procedure  for  ex  parte  and  inter  partes  litigation.  In  the 
last  two  or  three  years,  my  practice  was  performed  principally 
for  clients  I  brought  to  the  firm  and  was  largely  self 
supervised. 

Prior  to  my  legal  career,  I  gained  valuable  learning  and 
management  experience  from  service  as  one  of  the  five  members 
of  the  Board  of  Trustees  of  Southern  Arkansas  University.  At 
the  time  of  my  appointment,  I  was  2  9  years  old  and,  during  the 
major  portion  of  my  term,  the  only  woman  on  the  Board.  Acting 
in  a  fiduciary  capacity,  I  approved  budgets,  recommended  and 
approved  significant  policy  initiatives  concerning  educational 
issues  and  racial  integration,  and  studied  proposals  and 
approved  construction  of  a  library  and  nursing  school. 
Following  a  four  year  term,  I  was  asked  to  serve  on  the  Search 
Committee  for  a  President  of  the  University. 

In  1971,  I  served  two  years  as  an  elected  member  of  the 
Union  County  (Arkansas)  Quorum  Court,  the  County  governing 
body.  This  responsibility  required  approval  of  budgets  for 
the  County  Courthouse  operations,  jail  and  youth  home,  among 
other  matters. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

I  resigned  as  an  associate  attorney  from  Dow,  Lohnes  & 
Albertson  on  February  16,  1993.  Subsequently,  other  than  my 
last  salary  check,  I  received  no  remuneration  of  any  kind  from 
that  business  association  or  from  any  former  client,  and  I 
expect  none . 

Currently,  I  am  a  participant  in  a  401  K  Retirement  Plan  for 
Dow,  Lohnes  &  Albertson  associate  attorneys.  The  plan  has 
been  fully  funded  by  the  Associate  Attorneys,  with  no 
participation  by  the  partners,  since  October  1987  when  I 
became  a  participant.  I  will  divest  the  Plan  and  roll  it  over 
into  my  IRA,  if  and  when  I  am  confirmed. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflict-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated?  If 
so,  explain. 

I  will  seek  and  follow  the  advice  of  the  appropriate 
Department  of  Justice  ethics  official  before  participating  in 
any  matter  that  could  affect  my  financial  interests. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  withou::  compensation,  during  your 
service  in  the  position  to  which  ycu  have  been  nominated?  If 
so,  explain. 

I  have  no  plans,  commitments,  or  agreements  to  pursue  outside 
employment  during  my  service  as  Assistant  Attorney  General. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  -he 
Ethics  in  Government  Act  of  1976,  -.ay  be  submitted  here.; 
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See  attached  Financial  Disclosure  report  required  by  the 
Ethics  in  Government  Act  of  1978. 

5.  Please  complete  the  attached  financial  new  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

See  attached  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

1966  and  1972  Fulbright  for  Senate  -  Union  County  (Arkansas) 

Coordinator. 
1969  Beryl  Anthony  for  Prosecuting  Attorney,  13th  Judicial 

District  (Arkansas),  Manager  and  Surrogate. 
1969  Dale  Bumpers  for  Governor  (Arkansas)  -  Fund  raising  event 

sponsor . 
1978-92  Beryl  Anthony  for  Congress  -  Manager  and  Surrogate. 
1960  Elected  delegate.  Democratic  National  Convention. 
1991-1992  Clinton  for  President  -  Member  of  Washington,  D.C. 

Steering  Committee,  fundraiser. 
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III.  GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
service  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

I  have  been  a  member  of.  the  D.C.  Legal  Aid  Society  and  in 
charge  of  fundraising  from  associates  in  my  firm  for 
contribution  to  the  legal  costs  for  indigent  people  seeking 
advice  on  a  variety  of  legal  matters. 

Additionally,  for  the  last  four  years,  I  have  been  co- 
chair  (with  Harriet  Pressler)  of  the  annual  fund-raising 
dinner  for  the  Washington  Center  for  Internships  and  Academic 
Seminars,  and  I  was  asked  to  serve  on  the  Board  of  Trustees 
this  year.  The  organization  places  and  supervises  college 
students,  many  disadvantaged  and  on  scholarships,  as  interns 
in  Congressional  Offices,  in  Executive  Departments  and  in 
other  public  and  private  organizations.  The  Washington  Center 
arranges  and  conducts  seminars  and  requires  its  students  to 
write  reports  on  matters  of  public  interest.  These  interns 
receive  college  credit  for  their  "Washington  semester, "  and 
are  encouraged  to  enter  public  service. 

Other  organizations  to  which  I  have  contributed  my  pro  bono 
and  volunteer  time  are: 

The  Washington  Ballet  --  helped  with  trademark  dispute  and  a 

copyright  matter; 
Bozeman  Park  School  for  Exceptional  Children  --  contributed 

one  year  of  speech  therapy  to  mentally  handicapped 

children; 
American  Red  Cross,  National  Capital  Chapter  --  served  one 

year  on  International  Committee; 
Panel  of  American  Women,  State  Co-Chair  --  assisted  public 

schools  with  racially  sensitive  problems; 
Murphy-Beachamp  Youth  Hcr:ie,   Board  Member   --   housing  for 

abandoned   children  or   children   removed   from   their 

parents . 

In  addition  to  my  career  as  a  lawyer,  teacher,  parent, 
elected  official,  and  involved  citizen,  I  have  had  an  indirect 
responsibility  for  public  service  for  14  years  as  the  spouse 
of  a  former  member  of  the  U.S.  House  of  Representatives.  From 
this  vantage  point,  I  have  become  acutely  aware  of  the  need 
for  good  relations  between  the  legislative  and  administrative 
bodies  on  both  the  federal  and  state  levels.   Those  bodies 
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bear  equal  responsibility  for  good  government,  and  I  intend  to 
do  my  part  to  facilitate  accurate  and  timely  responses  from 
the  decision-makers  at  the  Department  of  Justice  to  the  U.S. 
Congress . 

Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  on  the  basis  of  race,  sex,  or 
religion  --  through  either  formal  membership  requirements  or 
the  practical  implementation  of  membership  policies? 

I  do  not  belong  to  any  discriminatory  organization. 
During  my  college  years,  from  1958-62,  I  joined  a  national 
women's  sorority,  Chi  Omega.  I  have  not  been  a  member  of  the 
sorority  for  30  years. 
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FINANCIAL  STATEMENT 

Joint    for    Sheila   and^Lryl   Anthony 


Provide  a  comprete,  current  fir>ancial  net  worth  statement  which  itemizes  in  detail  all  assets  (including  bank 
accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all  liabilities  (including  debts, 
mortgages,  loans,  and  other  financial  obligations)  of  yoorseK.  your  spouse,  and  other  immediate  members  of 
your  household. 


ASSETS 

UABILTTIES 

CMth  en  lund  and  in  banksSchedule 

121    OOC 

00 

Notat  payaftia  to  banm      tacurad 

Nota  payabK  to  banks— unMCurad 

Nolai  payiMa  to  r«Ut>v«i 

Not«>  pa/abk  to  othan 

Accounts  and  bill!  dua 

Unpaid  incsma  tax 

Olhar  unpaid  ta>  and  Intarvit 

Raal  aitiit  morisagci  paytbta — add 

achacuia     Schedule  E 

Outlcl  mortsagn  and  othar  llani 

paytbia 

Othar  dcf9 — Itamlia: 

112 

500 

00 

tch«)ui«          schedule  C 

USX)  »«""«*•*— *"'^^S?e  D 
Unllitid  Mcurttin— «acr@VMu)* 

112 

500 

00 

1 

6U(. 

uu 

675 

OUC 

00 

^^^^ 

Account!  tnd  netn  ncarnbl*: 

Du<  from  rvunw*  ind  (h»ndt 

200 

000 

00 

^*'"*"'              Schedule  B 
RmI  •ftit«  owntd — add  »ch»dult  A 

oCC 

uu 

45b 

Rtjl  *iut«  morttJg**  r»c«iv«bl« 

64 

000 
006 

00 

>Wta>  jnd  «h«r  p«r»onil  property 

C»t<  value— lift  Intunnc* 

Otftar  <tMU — ItamUa; 

IRA-Nat •!  Bank  of  Connerce 

17 

uuu 

00 

TRA-Merrill-Lvnch  ** 

14 

uuu 

uu 

Toui  liabilitia* 

Hf.  worth 

Toul  litbiiitlM  and  nat  worth 

425 

000 

Federal  Retiresiient  Account 

40 

000 
000 
600 

00 
00 
00 

00 

4niK  at  Dow.   Lohnes 

56 

1,62J 

bOCj 

00 

Toul  atMti 

1,448 

i,-;-.6 

bul 

00 

CONTINGENT  UABILITIES 

CLSERAL  INF0R»*AT10N 

Ai  andorMr,  comikar  or  guarantor 

Nkone 

A/a  anjr  au«T3  pladgad?  (Add  achad 
ula.) 

An  you  da^endant  In  any  auiti  or 
l^ai  anona? 

Kava  you  av»r  tikan  otnkmvtcji 

Nc 

On  l«a»«t  or  conuactl 

None 

No 

U«al  CUimi 

None 

Prr.tjisr.  fer  rtdcn.'  '.nczr^t  Tzz. 

None 

NO    ;       ; 

Othar  iptcial  dabt 

None 

- 

a.  a  potential  beneficiary  of  a^ne-thirdcontin^cy^interest  in  ^^--^Z^-' 


Insurance  Trust  and  the  Alice  Mae  Foster  Trust 
managenent  of  the  assets  of  either  trust. 

**rhe  Merrill-Lynch  IRA  includes  the  follovv-ing  stoc.-s: 
Hills  Corp. 


Tysons  Foods,   Inc.,   and  Bl=ok 
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Schedule  A  -  Cash 

Crestar  Joint  Checking  and  Savings  Account 
First  National  Bank,  Hope,  Arkansas 
Merrill -Lynch  Cash  Management  Account 
Department  of  Justice  Credit  Union 


$76, 000.00 

10,000.00 

30, 000.00 

5. 000.00 

$121,000.00 


Schedule  B  -  Real  Estate 

3900  Macomb  Street,  N.W. 
Washington,  D.C. 

1/3  interest  in  undeveloped  land  in 
Hope,  Arkansas 


(approx)  $450,000.00 
(approx)     5,000.00 


Schedule  C  -  Listed  Securities 
Sprint 


$1,600.00 


Schedule  D  -  Unlisted  Securities 

Anthony  Forest  Products,  Co. 
Porterco,  Inc. 


$450,000.00 
225,000.00 


Schedule  E  -  Real  Estate  Mortgage 

National  Bank  of  Commerce,  ElDorado,  Arkansas 


$200,000.00 
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SUBMISSION  OF  FRANK  W.  HUNGER 
TO 
THE  UNITED  STATES  SENATE  COMMITTEE 
ON  THE  JUDICIARY 

1.   BIOGRAPHICAL  INFORMATION  (PUBLIC 

1.  Full  name  (include  any  former  names  used.) 
Frank  Watson  Hunger 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Home:  1211  Kirk  Circle 

Greenville,  Mississippi   38701 

Office:        Lake,  Tindall,  Hunger  &  Thackston 
127  South  Poplar 
Greenville,  Mississippi   38701 

3.  Date  and  place  of  birth. 

July  22,  1936,  Winona,  Mississippi 

4.  Marital  Status   (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Widowed  -  July  11,  1984. 

Spouse's  Name:   Nancy  Gore  Hunger,  deceased. 

No  children.  , 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

University  of  Mississippi,  Oxford,  Mississippi,  1954- 
1958,  B.B.A.  Degree  (1958) 

University  of  Mississippi  School  of  Law,  Oxford, 
Mississippi,  1962-1963 

Duke  University  School  of  Law,  Durham,  North  Carolina, 
1963-1965,  L.L.B.  (1965) 

6.  Employment  Record:   List  (by  years)  all  businesses  or 
professional  corporations,  companies,  firms  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor  or 
employee  since  graduation  from  college. 
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September  1958  -  May  1962  -  United  States  Air  Force. 
Stationed  in  Wichita  Falls,  Texas  (September  1958  -  January 
1959) ;  Tainan,  Taiwan  (February  1959  -  May  1960) ; 
Washington,  D.C.  (May  1960  -  May  1962) . 

June  1964  -  September  1964  -  Law  Clerk,  Honorable  J. P. 
Coleman,  deceased,  Ackerman,  Mississippi. 

August  1965  -  July  1966  -  Law  Clerk,  Honorable  J^.  P. 
Coleman,  deceased.  United  States  Court  of  Appeals  for"  the  . 
Fifth  Circuit,  New  Orleans,  Louisiana  and  Ackerman, 
Mississippi . 

July  1966  -  to  date  -  partner  -•  currently 
senior/managing  partner  of  Lake,  Tindall,  Hunger  & 
Thackston,  Greenville,  Mississippi. 

1978  -  1990  -  Director,  Stein  Mart,  Inc.  (department 
store  chain) ,  Greenville,  Mississippi  and  Jacksonville, 
Florida. 

1982  -  to  date  -  Director,  Bank  of  Winona,  Winona, 
Mississippi . 

1974  -  to  date  -  Director,  127  Poplar,  Inc., 
Greenville,  Mississippi  (corporation  owning  land  and 
building  from  which  law  practice  is  conducted) . 

1972  -  to  date  -  Director  and  Officer,  Transact,  Inc., 
127  South  Poplar,  Greenville,  Mississippi  (lease  airplane) . 

May  5,  1993  -  to  date  -  unpaid  consultant.  United 
States  Department  of  Justice,  Washington,  D.C. 

Served  as  a  Director  of  the  Greenville,  Mississippi 
Chamber  of  Commerce  during  the  late  1970 's. 

Chairman  of  the  Greenville  Industrial  Foundation  1981. 

Director  and  Chairman  of  the  Board  of  William  Alexander 
Percy  Memorial  Library  1967-1974. 

Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

Officer,  United  States  Air  Force,  September  1958  -  May 
1962  (discharged  as  a  1st  Lt . )  Stationed  in  Wichita  Falls, 
Texas;  Tainan,  Taiwan  and  Washington,  D.C.  Serial  No. 
A03085582.   Honorable  discharge  -  May  1962. 
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8.  Honors  and  Awards :   List  any  scholarships,  fellowships, 
honorary  degrees  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Fellow  -  American  College  of  Trial  Lawyers  -  State 
Committee . 

9.  Bar  Associations:   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Director  (1983  to  date) ,  Vice  President  (1991-1993)  and 
President  Elect  (1993-1994)  of  the  Bar  Association  of  the 
Fifth  Federal  Circuit  (4,000  member  association  composed 
primarily  of  lawyers  practicing  in  the  Federal  Courts  of 
Texas,  Louisiana  and  Mississippi) 

Member  (1980-1984)  and  Chairman  (1983)  Mississippi 
Judicial  Selection  Committee 

Charter  Member  -  Commission  for  Continuing  Legal 
Education  for  the  State  of  Mississippi  (1985) 

Committee  to  write  and  implement  local  Uniform  Rules 
for  Civil  Practice  for  the  Northern  and  Southern  Districts, 
United  States  District  Court  of  the  State  of  Mississippi 
(1984) 

United  States  Fifth  Circuit  Judicial  Conference  (1984 
to  date) 

Member  of  the  Washington  County,  Mississippi  and 
American  Bar  Associations  -  1966  to  date;  past  Vic!e- 
President  and  President  of  the  Washington  County  Bar 
Associations . 

Member  of  the  American  College  of  Trial  Lawyers, 
International  Association  of  Insurance  Counsel,  American 
Judicature  Society,  Federal  Bar  Association  and  Mississippi 
Defense  Lawyers  Association. 

10.  Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  piablic  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying:   Bar  Associations  and  AOPA  -  Aircraft  Owners 
&  Pilots  Association 

Other:  Greenville  Chamber  of  Commerce 
Cypress  Hills  Tennis  Club,  Inc. 

11.  Court  Admission:   List  all  courts  in  which  you  have  been 
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admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Mississippi  (1966) ;  United  States  District  Courts  for 
the  Northern  and  Southern  Districts  of  Mississippi  (1966) ; 
United  States  Court  of  Appeals  for  the  Fifth  Circuit  (1966) ; 
United  States  District  Court  for  the  Western  Districr  of  . 
Arkansas  (1989) . 

12.  Published  Writings:   List  the  titles,  publishers  and  dates 
of  books,  articles,  reports  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

None. 

13.  Health:   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent.   January  of  1992. 

14.  Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office.  ' 

None . 

15.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether. you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court  and  the  dates  of 
the  period  you  were  a  clerk; 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

-  4  - 
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1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

2.  Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

I  attended  law  school  at  the  University  of 
Mississippi  from  June  1962  to  May  1963, 
transferring  to  Duke  University  School  of  Daw  in 
September  1963.   I  graduated  from  Duke  University 
School  of  Law  in  May  1965.   After  graduation  from 
law  school,  I  served  as  law  clerk  to  the  Honorable 
J. P.  Coleman,  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  from  August  1965  to  July  1966. 
I  joined  the  law  firm  of  Lake,  Tindall,  Davidson  & 
McGee  in  Greenville,  Mississippi  in  July  of  1966. 
From  1967  to  the  present,  I  have  been  a  partner  in 
the  law  firm,  presently  known  as  Lake,  Tindall, 
Hunger  &  Thackston.   I  currently  serve  as  the 
managing  partner  of  the  firm  and  specialize  in 
civil  litigation  and  trial  practice.   Although  the 
firm's  main  office  is  located  in  Greenville, 
Mississippi,  my  practice  has  extended  throughout 
the  United  States.   I  have  never  been  a  sole 
practitioner. 

In  the  early  stages  of  my  career,  I  handled  a 
wide  variety  of  civil  cases  ranging  from 
automobile  and  airplane  accidents  to  premises 
liability  actions.   During  those  years,  I  gained 
trial  experience  in  the  municipal,  county  and 
state  courts  in  and  near  the  Greenville,' 
Mississippi  area.   As  I  gained  experience,  the 
nature  of  the  cases  in  which  I  was  involved  became 
far  more  complex.   During  the  recent  past,  I  have 
litigated  a  broad  spectrum  of  cases  ranging  from 
toxic  tort  and  products  liability  actions  to 
contract  actions  in  both  state  and  federal  courts. 

I  have  also  handled  at  both  the  trial  and 
appellate  level  criminal  cases  serving  as  court 
appointed  counsel  on  matters  ranging  from  simple 
assaults  to  capital  murder. 

I  have  been  instrumental  in  directing  the 
growth  of  the  law  firm  from  a  three-lawyer  firm 
with  a  local  practice  to  an  organization  of 
seventeen  lawyers  with  offices  in  two  states.   The 
firm's  clients  now  range  from  local  merchants  to 
Fortune  500  companies.   For  the  past  few  years,  I 
have  served  as  managing  partner  of  the  firm  and 
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have  been  in  charge  of  employment  and  personnel 
matters,  litigation  assignment  and  management,  and 
the  law  firm's  finances. 

I  would  characterize  my  specialization  as 
civil  litigation  and  have  handled  in  the  hundreds 
of  civil  cases. 

A  representative  client  list  for  the  last 
several  years  would  include  American  Honda  "Motor, 
Co.,  Inc.,  Chevron,  U.S.A.  Shell  Oil  Company, 
Mutual  Insurance  Company  of  New  York,  Allstate 
Insurance  Company,  Ashland  Chemical  Company, 
CIGNA,  Ford  Motor  Credit,  Stein  Mart,  Inc., 
Shelter  Insurance  Company,  John  Deere,  and 
approximately  15  separate  municipalities  or  cities 
located  in  the  State  of  Mississippi.   I  am  also 
currently  representing  individuals  in  civil 
litigation  that  covers  a  broad  spectrum  of 
matters. 

1.  Did  you  appear  in  court  frequently,  occasionally 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil;  ' 

(b)  criminal. 

4 .  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel  or  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

6.  Throughout  my  legal  career,  I  have  appeared 
frequently  in  state  and  federal  courts  in  both 
jury  and  non-jury  trials.   During  the  most  recent 
stages  of  my  career,  however,  because  of  the 
increased  complexity  and  magnitude  of  the  cases 
for  which  I  have  been  responsible,  my  court 
appearances  have  been  less  frequent. 
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I  would  estimate  that  40%  of  my  litigation 
experience  has  been  in  federal  courts  and 
approximately  60%  in  state  courts.   The 
overwhelming  majority,  95%  or  better,  of  the  cases 
I  have  handled  have  been  civil  in  nature.   I  would 
estimate  that  I  have  tried  to  judgment  or  verdict 
approximately  150  cases,  roughly  60%  of  which  were 
jury  trials.   In  the  overwhelming  majority  of 
these  cases,  I  acted  as  chief  counsel  or  sole 
counsel . 

16.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  The  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses  and  telephone 
numbers  of  co-counsel  and  of  principle  counsel  for 
each  of  the  parties. 

1 .   Little  v.  Licfuid  Air  Corporation.  Chevron  and 
Victor  Manufacturing  Company.  Cause  No.  90-1808  - 
United  States  Court  of  Appeals  for  the  Fifth  Circuit. 
(939  F.2d  1293  and  952  F.2d  841)  (1992)  (Case  currently 
pending  en  banc) 

I  represent  Chevron  as  chief  counsel  in  this 
complex  products  liability  case  involving,  among  other 
things,  the  appropriateness  of  summary  judgement  in 
negligence  and  products  liability  actions.   Other 
significant  issues  deal  with  the  "learned 
intermediary, "  "sophisticated  user"  and  "bulk  seller 
doctrine"  in  products  liability  cases.   It  is 
noteworthy  that  on  rehearing  the  first  opinion  in  the 
case  (93  9  F.2d  1293)  was  changed  and  superseded  by  a 
second  opinion  at  952  F.2d  841  (1992) .   After  the 
second  opinion,  the  Court  on  its  own  motion 
reconsidered  the  matter  and  put  the  case  en  banc  for 
consideration  by  the  entire  court.   I  argued  the  case 
to  the  en  banc  court  in  June  1992,  and  as  of  this  date, 
it  is  still  undecided.   The  case  was  litigated  before 
the  Honoradole  Neal  B.  Biggers,  U.S.  District  Judge, 
Northern  District  of  Mississippi,  and  appealed  to  the 
Untied  States  Court  of  Appeals  for  the  Fifth  Circuit. 
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John  L.  Low,  IV,  Watkins  &  Eager,  Jackson, 
Mississippi,  601/948-6470,  for  Liquid  Air. 

W.  Swan  Yerger,  Heidelberg,  Woodliff  &  Franks, 
Jackson,  Mississippi,  601/948-3800,  for  Victor 
Manufacturing. 

Michael  T.  Lewis,  Lewis  &  Lewis,  Clarksdale, 
Mississippi,  601/627-4477,  for  Little  and  Carter. 

2.    Eskriqqe.  Individually  and  as  a  Proposed  Class 
Representative  of  Cable  Television  Customers 
Residing  in  Grenada.  Mississippi,  et  al  v.  City  of 
Grenada  and  Its  Elected  Officials,  No.  WC90-30-B- 
G,  United  States  District  Court,  Northern  District 
of  Mississippi,  Western  Division.   (1990) 

I  acted  as  chief  counsel  for  the  City  of  Grenada, 
Mississippi  and  its  elected  officials  in  defense  of  a 
lawsuit  brought  under  the  Cable  Communications  Policy 
Act  of  1984  for  alleged  breach  of  contract  and 
violation  of  state  and  federal  laws  pertaining  to  cable 
companies.   The  City,  through  its  elected  officials, 
granted  a  franchise  to  a  competing  cable  company  and  in 
an  effort  to  thwart  the  City's  actions,  the  company  in 
place  (Grenada  Video)  sought  an  injunction  and  monetary 
damages  from  the  City  and  its  officials.   After  a  few 
months  of  litigation  and  before  trial,  the  case  was 
successfully  concluded  when  the  plaintiffs  dismissed 
their  lawsuit. 

Honorable  Neal  B.  Biggers,  United  States  District 
Judge,  Oxford,  Mississippi. 

Larry  D.  Moffett,  Daniel,  Coker,  Horton  &  Bell, 
Jackson,  Mississippi,  (601/969-7606)  for  plaintiff. 

Stephen  L.  Thomas,  Lake,  Tindall,  Hunger  & 
Thackston,  Greenville,  Mississippi,  601/378-2121, 
associate  counsel  for  defendants. 

3 .  Thomas  G.  Wilson  v.  Bia  River  Broadcasting 
Corp. ,  No.  PB-C-88-225,  United  States  District  Court 
for  the  Eastern  District  of  Arkansas  (1989) . 

I  was  chief  counsel  for  Big  River  Broadcasting  in 
this  libel,  slander  and  defamation  action  brought 
against  Big  River  in  the  United  States  District  Court 
for  the  Eastern  District  of  Arkansas.   The  suit  grew 
out  of  a  series  of  television  broadcasts  exposing 
alleged  fraud  and  misdeeds  in  a  county-owned  hospital. 
Compensatory  and  punitive  damages  were  sought.   After  a 
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week's  trial  in  Little  Rock,  the  case  was  submitted  to 
the  jury  on  both  compensatory  and  punitive  damages. 
The  jury  returned  a  verdict  for  the  defendant. 

Honorable  Elsijane  T.  Roy,  United  States  District 
Judge,  Little  Rock,  Arkansas,  presiding  judge. 

Charles  S.  Gibson,  Gibson  &  Dean,  Dermott, 
Arkansas,  501/538-3288  for  plaintiff. 

Spencer  F.  Robinson,  Ramsey,  Cox,  Bridgforth,  et 
al.  Pine  Bluff,  Arkansas,  501/535-9000,  associate 
counsel  for  defendant. 

4 .  Lonnie  Lightsev.  et  al  v.  Shell  Oil  Company 
and  Ashland  Chemical  Company.  No.  GC  86-114-LS-O 
United  States  District  Court,  Northern  District  of 
Mississippi  (1988)  . 

As  chief  counsel,  I  successfully  defended  Shell 
Oil  and  Ashland  Chemical  in  this  complex  toxic  tort, 
products  liability,  negligence  action  that  was 
litigated  over  a  period  of  three  years.   The  major 
challenge  was  to  present  to  the  jui^  in  an 
understandable  way  a  highly  complex  case  involving 
numerous  technical  issues.   Over  25  experts  testified 
on  issues  involving  petroleum  refining,  chemical 
composition,  toxic  exposure  and  the  response  of  the 
nervous  system  to  various  products. 

Honorable  L.T.  Senter,  United  States  District 
Judge,  Aberdeen,  Mississippi. 

Benjamin  E.  Griffith  and  Albert  B.  Smith, 
Cleveland,  Mississippi,  601/843-6100,  for  plaintiffs. 

Stephen  L.  Thomas,  Lake,  Tindall,  Hunger  & 
Thackston,  Greenville,  Mississippi,  601/378-2121, 
associate  counsel  for  defendants. 

5 .  United  States  Bank  v.  Thompson  McKinnon 
Securities,  Inc. .  No.  DC  82-179-LSO,  United  States 
District  Court,  Northern  District  of  Mississippi,  Delta 
Division  (1982) 

I  represented  Thompson  McKinnon  Securities,  Inc. 
as  chief  counsel  in  this  case  where  they  were  charged 
with  negligence  and  possible  fraud  for  allegedly 
failing  to  deliver  securities  which  the  bank  claimed  it 
had  ordered.   Contract  and  security  questions  evolving 
around  a  broker's  and  bank's  obligations  when  trading 
securities  were  involved.   After  several  months  of  pre- 
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trial  litigation,  the  case  was  concluded  via  way  of 
settlement . 

Honorable  L.T.  Senter,  United  States  District 
Judge,  Aberdeen,  Mississippi. 

Jack  F.  Dunbar  and  Jane  W.  Wilborne,  Hoi comb, 
Dunbar,  Connell,  et  al,  Clarksdale,  Mississippi, 
601/627-2241,  for  plaintiff. 

6.  FMC  Finance  Corp.  v.  F.W.  Reed.  592  F.2d  238 
(5th  Cir.  1979) . 

This  is  a  contract  case  where  I  acted  as  chief 
counsel  for  FMC  Finance  in  an  effort  to  recover 
principal  and  interest  on  notes  financing  the  debtor's 
purchase  of  equipment .   Through  a  third-party 
complaint,  the  debtor  sought  to  justify  his  non-payment 
of  the  notes  by  creating  another  contact.   Issues 
involving  "conflicts  of  law,"  "ratification," 
promissory  estoppel"  and  the  "statute  of  frauds"  were 
involved  in  the  case.   The  jury  returned  a  special 
verdict  for  FMC,  and  the  judgment  was  appealed  to  the 
United  States  Court  of  Appeals  for  the  Fifth  Circuit 
which  affirmed  the  trial  court's  decision. 

Honorable  Omar  R.  Smith,  Jr.,  deceased.  United 
States  District  Judge. 

H.L.  Merideth,  Jr.,  Greenville,  Mississippi, 
601/378-5960,  for  defendant /appellant  F.W.  Reed. 

7 .  Delta  &  Pine  Land  Co.  v.  Peoples  Gin  Company, 
et  al.  546  F.Supp.  93  9  (Northern  District  of 
Mississippi  1982),  affirmed  694  F.2d  1012  (5th  Cir. 
1983) . 

As  chief  counsel,  I  represented  Hollandale  Seed  & 
Delinting  Company,  Inc.  in  this  matter,  which  is  now 
recognized  as  the  sentinel  case  interpreting  the  Plant 
Variety  Protection  Act  §§1,  et .  seq.  113,  7  U.S.C.A., 
§2321,  et .  seq.  2453.   Issues  concerning  Congressional 
intent  and  permissible  exemption  under  the  statute  were 
at  issue.   Although  I  did  not  prevail  on  the  point  I 
urged,  the  Court  recognized  the  validity  of  the 
position  and  for  the  first  time  clarified  what  it 
perceived  to  be  Congressional  intent  on  an  important 
aspect  of  the  law. 

Honorable  "William  C.  Ready,  Jr.,  deceased.  United 
States  District  Judge,  Greenville,  Mississippi,  trial 
j  udge . 

-  10  - 


361 


Nathan  P.  Adams,  Greenville,  Mississippi,  601/334- 
2685,  for  Peoples  Gin. 

Don  Bourland,  Rickey,  Bourland  &  Helfin,  et  al, 
Memphis,  Tennessee,  901/683-3526,  for  Delta  &  Pine 

Land. 

8 .  Yellow  Bayou  Plantation.  Inc.  v.  Shell 
Chemical.  Inc..  491  F.2d  1239  (5th  Cir.  1974). 

I  acted  as  chief  counsel  for  Shell  in  successfuriy 
defending  it  on  charges  on  misrepresentation,  breach  of 
warranties,  negligence  and  intentional  misconduct.   The 
case  is  frequently  cited  for  the  proposition  that 
failure  to  follow  a  manufacturer's  instructions 
provides  a  good  defense  in  a  products  case . 

Honorable  William  C.  Keady,  deceased.  United 
States  District  Judge,  Greenville,  Mississippi,  trial 
j  udge . 

Philip  Mansour,  Mansour  &  Mansour,  Greenville, 
Mississippi,  601/378-2244,  for  plaintiff /appellant. 
Yellow  Bayou  Plantation. 

9.  D&W  Jones.  Inc.  v.  Collier,  372  So. 2d  288 
(Miss.  1979) . 

I  was  chief  counsel  for  Valley  Flying  Service, 
Inc.  against  which  damages  were  sought  as  a  result  of 
aerial  application.   Legal  issues  concerning  proximate 
cause,  joint  and  several  liability  and  apportionment  of 
fault  were  involved  on  appeal.   At  the  trial  level,  the 
case  had  issues  concerning  a  landowner's  right  to  treat 
his  crops  at  whatever  time  he  chose,  the  effect  of 
chemicals  on  fish,  and  the  question  of  computing 
damages  when  the  product  allegedly  destroyed  (a  crop  of 
fish)  could  not  be  seen  or  counted. 

Honorable  B.B.  Wilkes,  Circuit  Judge,  Greenville, 
Mississippi,  trial  judge. 

H.L.  Merideth,  Jr.,  Greenville,  Mississippi, 
601/378-5960,  for  D&W  Jones. 

Stephen  L.  Thomas,  Greenville,  Mississippi,  601- 
378-2121,  for  Hampton  Collier. 

Ray  D.  Campbell,  Jr.,  Greenville,  Mississippi, 
601/335-6011,  for  Jimmy  Hollingsworth. 

Michael  Allred,  Satterfield,  Allred,  et  al, 
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Jackson,  Mississippi,  601/948-2086,  co-counsel  for 
Valley  Flying. 

10.   H.B.  Hood  V.  Christmas  Flying  Service,  et  al. 
No.  7594,  Circuit  Court  of  Bolivar  County,  Mississippi 
(1983)  . 

I  was  chief  counsel  for  Christmas  Flying  Service 
in  this  tort  action.   The  case  was  noteworthy  in  that 
the  plaintiff  claimed  severe  damage  to  his  l,000--acre 
cotton  crop  and  sought  to  substantiate  his  damages  by 
providing  yield  figures  coupled  with  expert  testimony. 
To  combat  the  effort,  I  reconstructed  the  plaintiff's 
production  in  several  earlier  years  and,  using  this 
with  experts,  convinced  the  jury  that  the  plaintiff  had 
no  loss  in  the  year  in  question  as  a  result  of  any 
action  by  my  client.   After  trial,  the  jury  returned  a 
verdict  for  the  defendant. 

Honorable  John  Pearson,  Circuit  Judge,  Bolivar 
County,  Mississippi,  trial  judge. 

Tommie  Williams,  Upshaw,  Williams,  etc.. 
Greenwood,  Mississippi,  601/455-1613,  for  defendant 
M.A.  Bell. 

Jack  F.  Dunbar  and  Edward  H.  Moss,  Holcomb, 
Dunbar,  Connell,  et  al,  Clarksdale,  Mississippi, 
601/627-2241,  for  plaintiffs. 

17.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived) . 

Over  the  years,  my  practice  for  the  most  part  has  been 
devoted  to  civil  litigation  and  covered  a  broad  spectrum  of 
cases.   In  addition  to  the  cases  listed  above,  I  have 
litigated  cases  dealing  with  construction  contracts, 
pharmaceuticals,  "retirement  benefits,  employment  contracts, 
health  care,  admiralty,  patents,  aviation,  insurance 
contracts,  communication  issues  and  malpractice  (legal, 
accounting,  architectural,  medical  and  engineering) .   I 
currently,  or  in  the  recent  past,  have  represented  over  15 
separate  municipalities  or  their  officials  as  special 
counsel  in  litigated  cases.   Among  other  things,  these  suits 
deal  with  sovereign  immunity,  agency,  municipal  contracts 
and  tort  liability. 
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I  presently  represent  a  major  manufacturer  and 
distributor  of  vehicles  and  handle  a  significant  volume  of 
complex  litigation  for  them.   In  the  recent  past  and  for  a 
number  of  years,  I  served  as  chief  counsel  for  a  department 
store  chain  that  expanded  from  a  one -store  operation  to  a 
national  chain  that  does  business  throughout  the  United 
States. 

I  have  also  been  active  on  a  pro  bono  basis  on  numerous 
matters.   I  have  represented  and  counselled  pro  bono  <:lients 
on  matters  ranging  from  rent  disputes  and  financial 
contracts  to  domestic  problems.   Throughout  my  legal  career, 
I  have  worked  closely  with  the  judiciary  to  promote  a  better 
relationship  between  the  bench  and  bar.   I  participated  in 
the  writing  of  the  Uniform  Rules  of  Civil  Procedure  for  the 
Northern  District  of  Mississippi.   These  rules  presently 
govern  local  civil  procedures  before  the  United  States 
District  Courts  in  Mississippi.   I  have  also  been  active  in 
promoting  and  encouraging  continuing  legal  education.   I  was 
a  charter  member  of  the  State  of  Mississippi  C.L.E. 
Committee  and  have  spoken  at  several  C.L.E.  seminars. 

In  summary,  I  have  had  a  broad  range  of  legal 
experience  with  an  emphasis  on  civil  litigation. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  intend  to  disassociate  myself  from  all  business  and 
income  producing  professional  relationships  with  which  I 
have  been  involved  prior  to  my  nomination.   After 
disassociation  from  my  law  firm,  my  equity  interest  in  the 
firm  will  be  evaluated,  and  thereafter  paid  to  me  in  monthly 
payments  over  a  period  of  two  to  four  years.   In  addition  to 
this,  in  an  effort  to  lessen  what  could  be  a  financial 
burden  on  my  former  partners,  I  intend  to  leave  a  cash 
balance  with  them  for  their  use  as  working  capital.   I  will 
be  given  a  note  for  this  sum  and  it  will  be  properly 
collateralized.   During  the  period  of  time  which  the  firm 
owes  me  money,  I  will  in  no  way  participate  in  any  of  its 
business  matters,  nor  will  I  participate  in  any  matter  it 
may  have  with  the  United  States  Government .   Our 
relationship  will  strictly  be  a  debtor/creditor  one.   I  have 
discussed  this  situation  with  the  Ethics  Office  of  the 
Untied  States  Department  of  Justice  and  have  been  informed 
that  it  is  acceptable  and  in  accordance  with  appropriate 
legal  and  ethical  guidelines. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  An 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  have  conferred  with  the  Ethics  officials  of  the 
Department  of  Justice  to  assure  that  all  potential  conflicts 
of  interest  are  promptly  resolved.   Throughout  my  service 
with  the  Department,  I  will  recuse  myself  from  any  matter 
involving  my  former  law  firm  or  any  former  client  from  which 
I  derived  significant  business.   I  will  strictly  follow  18 
U.S.  C.  §208  with  respect  to  any  matter  in  which  I  have  a 
financial  interest. 

Do  you  have  any  plans,  commitments  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  in  the  position  to  which  you  have  nominated? 
Is  so,  explain. 
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No.   I  am  the  President-Elect  of  the  Bar  Association 
for  the  Fifth  Circuit  and  would  like  to  continue  with  this 
endeavor.   It  is  a  non-paying  public  service  job. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria  and 
other  items  exceeding  $500.00  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted  • 
here . ) 

See  attached  SF  278. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail.   (Add  schedules  as  called  for.) 

See  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   if  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Yes. 

(a)  I  took  a  leave  of  absence  from  my  law  firm  during 
the  past  Presidential  campaign  and  without  title  or  pay 
acted  as  an  advisor  to  the  Clinton/Gore  Campaign  travelling 
with  the  Vice  President.   In  addition  to  contributing  to  the 
campaign,  I  also  raised  money  for  the  Clinton/Gore  ticket. 

(b)  I  participated  in  the  1988  campaign  of  Senator 
Albert  Gore,  Jr.  to  become  the  nominee  for  President  for  the 
Democratic  Party.   I  acted  as  a  fund  raiser  and  adviser 
without  title  or  compensation. 

(c)  I  have  actively  participated  in  every  Senatorial 
and  Congressional  campaign  that  has  been  waged  by 
Senator /Congressman  Albert  Gore,  Jr.   On  each  occasion,  I 
acted  as  an  adviser  and  fund  raiser  without  title  or  pay. 

(d)  I  acted  as  a  fund  raiser  for  former  Congressman 
Mike  Espy  in  each  of  his  campaigns  for  the  United  States 
Congress . 

(e)  I  have  served  on  campaign   committees  and/or  as  a 
fund  raiser  for  numerous  Democratic  candidates  for  Governor 
(Ray  Mabus,  William  Winter,  William  Waller  and  James  P. 
Coleman),  Lt .  Gov.  (Brad  Dye),  Attorney  General  (Mike  Moore 
and  Niles  McNeel) ,  Secretary  of  State  (Richard  Molpus) , 
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Treasurer  (Brad  Dye) ,  Auditor  (Ray  Mabus)  and  Supreme  Court 
Justices  (Frank  Barbour,  Rubin  Anderson,  James  Robertson  and 
Fred  Banks)  in  the  State  of  Mississippi.   On  no  occasion  did 
I  have  an  official  title  or  receive  any  compensation. 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  fi-nd  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

I  have  never  refused  to  help  a  person  in  need  of  legai 
assistance  as  a  result  of  his  or  her  financial  condition. 
Sometimes  I  have  handled  the  matter  myself,  on  others 
obtained  the  assistance  of  an  associate  or  other  partner, 
and  on  still  others  referred  the  individual  to  legal 
services.   Over  the  years  I  have  accepted  court  appointments 
for  indigents  and  represented  them  at  little  or  no  charge  on 
matters  ranging  from  capital  murder  (State  of  Mississippi  v. 
Harold  Charles)  to  possession  of  a  weapon  (U.S.  v.  King) .   I 
believe  in  public  service  and  have  served  on  a  pro  bono 
basis  as  an  adviser  to  numerous  charitable  organizations 
(YMCA,  Salvation  Army  and  Community  Fund) .   Over  the  years, 
I  have  devoted  hundreds  of  hours  to  promoting  justice  for 
all  regardless  of  race,  creed,  color  or  financial  condition 
through  activities  with  the  local,  state  and  federal  bar 
associations.   My  law  firm  has  a  policy  of  participating  in 
pro  bono  programs,  and  at  all  times,  we  have  three  or  more 
lawyers  who  are  agreeable  to  working  on  such  matters. 

Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  on  the  basis  of  race,  sex, 
or  religion  --  through  either  formal  membership  requirements 
or  the  practical  implementation  of  membership  policies?   If 
so,  list,  with  dates  of  membership.   What  you  have  done  to 
try  to  change  these  policies? 

No.   As  a  child  I  was  raised  in  a  society  where  the  law 
institutionalized  racial  segregation.   Since  becoming  an 
adult  I  have  never  knowingly  been  a  member  of  an 
organization  that  discriminated  on  the  basis  of  race,  creed, 
color,  or  gender. 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statentent  which  itemizes  in  detail  all  assets  (including  bank 
accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all  liabilities  (including  debts, 
mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse,  and  other  Immediate  members  of 
your  household.  (Rounded    to   nearest    $1,000) 


ASSETS 

UABIUtlES  . 

CatA  en  hand  and  In  banki 

$716, 

00( 

ou 

Notes  payable  to  banks— secured 

Notes  payable  to  reUUvv 

Notas  payable  ts  othen 

Accounts  and  bUls  due 

Unpaid  Income  tax 

Other  unpeM  tai  and  Interest 

Real  estate  mortftfcs  paysWe— add 
schedule 

Chattel  mortiscc*  and  other  liens 
payable 

$640, 

00( 

00 

sehadul* 

Aeeeunti  and  netci  rwaivaMc 

A 

^^■^ 

Out  from  raUtiva  and  (ft*nd« 

DsM  from  oChars 

~ 



Doubtful 

Mul  MUl*  moftgin*  "Mivibl* 

$155, 

JOO 

00 

$275. 

300 

00 

Autet  and  other  personal  properly 

$5, 

DOO 

66 

Cash  vahie— 4ifa  Iniuranca 

Other  ai*«t»— ncmlia: 

IflH&T  Equity  Ownership 

?100, 

ooo 

nnn 

00 

00 

■ 

IRA  (Merrill  Lvncn) 

,...£££l_ 

Total  llebiUtias 

NetMTth 

Total  liabilities  and  net  worth 

NCNE 

^T    Qli^ 

nnn 

nn 

Touleuets 

?3,554, 

000 

00 

5.^.954 

OOC 

r^ 

CONTINGENT  UABIUnCS 

CENCRAL  INFORMATION 

None 

Are  any  aaaats  pisdgad?  (Add  achad- 
me.) 

Aia  you  defendant  In  any  auKi  or 
lasal  actions} 

Have  you  amr  tikan  iianivupicyr 

NO 

On  l«a*e«  or  eontradt 

NT) 

Lacel  aaimi 

JifiOfi 

PrTtriaior.  tcr  Feder^'  tnesRM  Jsz 

j(laQ£ — 

—Ho — 

^w 

Other  (pectel  debt 

None 
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U.S.  Government  Securities: 

$105,000.00  -  Bills  due  10/21/93  (KEOGH) 

$200,000.00  -  Bills  due  4/30/94  (KEOGH) 

$100,000.00  -  Bonds  due  6/30/94 

$101,000.00  -  Bonds  due  2/15/96 

$9,000.00  -  Series  E  Bonds 

$25,000.00  -  U.S.  Treasury  (Stripped  Interest)  11/15/09 

$100,000.00  -  U.S.  Government  Money  Market  Fund 


Listed  Securities; 
Common  Stock  and  Mutual  Funds; 

American  Telephone  &  Telegraph 

Asarco,  Inc. 

Atlantic  Richfield  Corporation 

Bethlehem  Steel  Corporation 

Bristol  Myers  Squibb  Corporation 

Cummings  Engine 

Dominion  Resources 

Exxon  U.S.A. 

Ford  Motor  Company 

General  Motors  ($5.00  preferred)  (Keogh  Plan) 

W.R.  Grace 

Hercules,  Inc. 

IBM 

Ely  Lily 

Occidental  Petroleum  Corp. 

Olin  Corporation 

Pfizer,  Inc. 
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Reynolds  Metals 
Sears  (Keogh  Plan) 
Stein  Mart,  Inc. 
Sara  Lee  Corporation 
Texaco,  Inc. 
U.S.G. 
Unisys  Corp. 

Space  Labs  Medical 

Advance  Technological  Laboratories 

Bell  Atlantic 

U.S.  West 

Bell  South 

Southwestern  Bell 

Ameritech 

Pacific  Telesis 

A. P.  Green 

Sunburst  Bank 

Bank  of  Winona 

Southmark,  Inc. 

Windsor  Funds  "Vanguard  Group"  (Keogh  Plan) 

Corporate  Bonds; 

AT&T  Bonds  due  2/15/96  (KEOGH  Plan) 
ALCOA  Bonds  due  2/15/93  (KEOGH  Plan) 
U.S.G.  Bonds 
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Unlisted  Securities 
■Common  Stock; 
Bank  of  Winona 
Southwide,  Inc. 
Carlyle  Real  Estate 
127  Poplar,  Inc. 

Bonds; 

Mississippi  Muni  Bonds  (state  and  various  municipalities) 

State  and  Muni  Bonds  other  than  Mississippi  -  (Louisiana; 
Massachusetts;  New  Orleans;  Hanover,  New  Hampshire;  Travis 
County,  Texas;  Shelby  County,  Tennessee) 

Real  Estate  Owned; 

1211  Kirk  Circle,  Greenville,  Mississippi 

Lot  in  luka,  Mississippi 

Autos  and  other  persons  property  (furnishings,  airplane  and 
automobiles) 
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%^   United  States 

a  Office  of  Government  Ethics 

.  -tmMMMrs^O   1201  New  York  Avenue.  N\\'..  Suite  500 
°'^S^5^     Washington,  DC  20005.^91" 

'"^  MAY   I  I  693 


The  Honorable  Joseph  R.  Biden 

Chairman  *    ♦ 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  DC  20510-6275 

Dear   Mr.  Chairman: 

In  accordance  with  the  Ethics  in  Government  Act  of  1978,  1 
enclose  a  copy  of  the  financial  disclosure  report  filed  by  Frank  W. 
Hunger,  who  has  been  nominated  by  President  Clinton  for  the 
position  of  Assistant  Attorney  General  for  the  Civil  Division, 
Department  of  Justice. 

We  have  reviewed  the  report  and  have  also  obtained  advice  from 
the  Department  of  Justice  concerning  any  possible  conflict  in  light 
of  its  functions  and  the  nominee's  proposed  duties:  Also  enclosed 
is  a  letter  from  the  ethics  official  of  the  agency  dated  May  11, 
1993,  which  discusses  counseling  provided  to  Mr.  Hunger  regarding 
matters  affecting  his  financial  interests  generally  and  his  law 
firm  specifically. 

Based  thereon,  we  believe  that  Mr.  Hunger  is  in  compliance 
with  applicable  laws  and  regulations  governing  conflicts  of 
interest . 

Sincerely, 


Stephen  D.    Potts 
Director 


Enclosures 

bee:     Department  of  Justice 
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U.S.  Department  of  Justice 


IKuMfton.  D.C  2C630 

MAY  1  I  1993 

* 

Stephen  D.  Potts 

Director 

Office  of  Government  Ethics 

Suite  500 

1201  New  York  Avenue,  N.W. 

Washington,  D.C.    20005-3919 

Dear  Mr.  Potts: 

In  accordance  with  the  provisions  of  Title  I  of  the  Ethics  in 
Government  Act  of  1978  as  amended,  I  eun  forwarding  the  financial 
disclosure  report  of  Frank  W.  Hunger  who  has  been  nominated  by 
the  President  to  serve  as  Assistant  Attorney  General  for  the 
Civil  Division,  Department  of  Justice. 

We  have  conducted  a  thorough  review  of  the  enclosed  report,  and 
have  counseled  Mr.  Hunger  extensively.   Among  other  things,  he 
has  been  counseled  to  recuse  himself  or  seek  a  waiver  before 
pzurticipating  in  any  matters  affecting  his  financial  interests. 
Mr.  Hunger  understands  that  this  would  include  matters  involving 
his  former  law  firm,  so  long  as  he  retains  £m  interest  in  the 
firm.   We  do  not  anticipate  that  Mr.  Hunger's  ability  to  serve 
the  government  will  be  impaired  significantly  by  the  retention  of 
any  of  his  financial  interests  including  any  retention  of  a 
financial  interest  in  the  law  firm.   We  also  have  advised  Mr. 
Hunger  that  his  name  must  be  removed  from  that  of  his  law  firm  as 
required  by  5  U.S.C.  app  S  502. 

In  light  of  this  counseling,  I  am  satisfied  that  the  report 
presents  no  conflicts  of  interest  under  applicable  laws  and 
regulations  and  that  you  can  so  certify  to  the  Senate  Judicieiry 
Committee.   We  believe  that  the  only  ethics  agreements,  as 
contemplated  by  Subpart  H  of  5  CFR  S  2634,  would  be  Mr.  Hunger's 
agreement  to  resign  from  the  board  of  directors  of  the  Bank  of 
Winona  and  to  remove  his  name  from  that  of  his  law  firm. 

Sincerely, 


Stephen  R.  ColgaiEfe     (J 
Assistant  Attorney  General 
for  Administration 

Enclosure 


NOMINi^TION  OF  WALTER  BELLINGER  TO  BE 
ASSISTANT  ATTORNEY  GENERAL,  OFFICE 
OF  LEGAL  COUNSEL,  AND  ELEANOR  ACH- 
ESON  TO  BE  ASSISTANT  ATTORNEY  GEN- 
ERAL, OFFICE  OF  POLICY  DEVELOPMENT 


TUESDAY,  JUNE  22,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:41  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Joseph  R.  Biden,  Jr. 
(chairman  of  the  committee),  presiding. 

Also,  present:  Senators  Kennedy,  Metzenbaum,  Feinstein,  Hatch, 
Thurmond,  Grassley,  and  Presslor. 

OPENING  STATEMENT  OF  CHAIRMAN  BIDEN 

The  Chairman.  The  hearing  will  come  to  order.  Let  me  explain, 
as  we  begin,  the  absence  of  my  colleagues.  It  is  not  a  lack  of  inter- 
est in  the  two  nominees  we  have  today.  It  was  announced  on 
Thursday  that  we  would  have  a  vote  at  10:30  on  the  Senate  floor 
today,  and  a  number  of  us  went  over  to  vote  so  we  could  go  unin- 
terrupted with  this  hearing.  There  is  no  vote  at  10:30.  It  has  been 
temporarily  delayed,  so  I  thought  we  should  just  begin,  although 
we  may  be  interrupted  early  on  by  a  vote,  and  I  apologize  particu- 
larly to  our  colleague  from  the  House. 

Today,  we  meet  to  consider  the  nomination  of  Walter  Bellinger 
to  become  Assistant  Attorney  General  for  the  Office  of  Legal  Coun- 
sel, and  Eleanor  Dean  Acheson  to  become  Assistant  Attorney  Gen- 
eral for  the  Office  of  Policy  Development,  both  within  the  Depart- 
ment of  Justice. 

We  will  begin  with  Professor  Dellinger,  a  man  who  has  devoted 
his  professional  career  to  thinking,  writing,  and  teaching  about  our 
Constitution.  I  might  add  I  think  he  is  probably  one  of  the  best 
teachers  in  the  country  and  clearly  one  of  the  Nation's  leading  con- 
stitutional scholars  because  if  he  can  teach  me  to  understand  some 
very  complicated  issues,  I  am  confident  his  students  have  benefited 
oyer  the  years  immeasurably.  His  scholarship  has  distinguished 
him  as  one  of  the  leading  constitutional  law  experts  in  our  country, 
and  he  is  certainly  no  stranger  to  the  committee. 

Professor  Dellinger  is  nominated  to  one  of  the  most  important 
posts  within  the  Department  of  Justice,  the  Assistant  Attorney 
General  for  the  Office  of  Legal  Counsel.  The  Office  has  been  de- 
scribed as  the  Attorney  General's  lawyer.  More  broadly,  however, 
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the  Office  of  Legal  Counsel  serves  as  the  general  counsel  for  the 
entire  Justice  Department.  In  addition,  the  Office  serves  the  execu- 
tive agencies  as  an  outside  counselor  of  sorts. 

In  its  varied  roles,  the  Office  of  Legal  Counsel  opines  on  a  host 
of  thorny  legal  opinions,  questions  ranging  from  the  mundane  to 
the  profound.  The  OLC  helps  the  President  identify  the  bounds  of 
Executive  power,  which  on  occasion  Presidents  need  identified  for 
them,  in  my  20  years  of  experience  here.  It  offers  advice  on  the 
scope  of  our  treaties  and  laws  which  we  often  need,  and  it  reviews 
the  position  of  the  Justice  Department  itself  to  assist  in  determin- 
ing what  arguments  to  adopt  before  courts  of  law. 

For  these  reasons,  the  Assistant  Attorney  General  for  the  Office 
of  Leggil  Counsel  must  bring  to  his  or  her  office  a  real  commitment 
to  scholarship  and  a  high  regard  for  the  Constitution.  The  occupant 
of  the  Office  should  jealously  guard  the  integrity  of  the  Department 
so  Americans  may  know  that  the  Department  earns  its  namesake; 
that  is,  by  seeking  justice  for  all  citizens. 

Today,  I  will  ask  Professor  Dellinger  about  his  commitment  to 
protecting  the  integrity  of  the  Department  and  the  Office  of  Legal 
Counsel.  In  addition,  I  will  ask  Professor  Dellinger  a  bit  about  his 
scholarly  work.  He  is  a  prolific  writer,  and  I  will  explore  with  him 
a  few  of  the  issues  presented  in  his  scholarship. 

After  we  conclude  our  questioning  of  Professor  Dellinger,  we  will 
hear  from  Eleanor  Acheson,  who  is  nominated  to  become  Assistant 
Attorney  General  of  the  Office  of  Policy  Development.  Ms.  Acheson 
has  distinguished  herself  as  a  prominent  member  of  the  bar  and 
she  is  a  partner  in  one  of  Boston's  well-known  law  firms. 

The  Office  of  Policy  Development,  or  OPD,  as  it  is  often  known, 
is  of  great  importance  to  the  Department.  It  is  within  this  Office 
that  the  Department's  agenda  is  set.  The  Office  of  Policy  Develop- 
ment deals  with  all  issues,  such  as  crime  policy  and  civil  justice  re- 
jform,  and  these  are  debated  and  made  coherent  within  her  Office 
and  will  be  then  put  forward  by  the  Attorney  General.  In  addition, 
the  Office  of  Policy  Development  has  traditionally  played  a  signifi- 
cant role  in  the  judicial  selection  process. 

Both  the  President  and  the  Attorney  General  have  articulated  an 
intention  to  pursue  innovative  policies  in  a  number  of  areas.  If  con- 
firmed, Ms.  Acheson  will  be  at  the  forefront  of  the  development  of 
these  policies.  For  these  reasons,  I  will  ask  Ms.  Acheson  about  her 
view  of  the  role  of  the  Office  and  her  expectations  for  its  activities. 

In  addition,  I  expect  to  have  some  questions  about  a  subject  close 
to  the  hearts  of  the  members  of  this  committee — the  selection  of 
Federal  judges.  As  I  have  with  all  Justice  Department  nominees, 
I  will  have  some  questions  about  how  Ms.  Acheson  will  maintain 
the  integrity  and  independence  of  her  office. 

I  am  pleased  to  welcome  both  of  our  nominees  today  and  I  look 
forward  to  hearing  their  thoughtful  responses  to  our  questions  as 
we  undertake  the  constitutional  responsibility  of  advice  and  con- 
sent. I  might  add  before  I  ask  Professor  Dellinger  to  come  forward 
that  Ms.  Acheson  will  be  introduced  formally  at  2:30.  Senator  Ken- 
nedy wants  very  much  to  be  here  to  do  that. 

As  I  said,  we  may  be  interrupted,  but  now  I  would  like  to  call 
forward,  if  we  may,  Congressman  David  Price,  an  old  friend  from 
North  Carolina,  and  Attorney  General  Mike  Easley  of  North  Caro- 
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lina,  if  they  would  come  forward  and  introduce  Professor  Bellinger, 
who  is,  as  well  know,  no  stranger  to  this  committee. 

While  they  are  being  seated,  I  yield  to  my  colleague.  Senator 
Pressler. 

OPENING  STATEMENT  OF  SENATOR  PRESSLER 

Senator  Pressler.  Thank  you,  Mr.  Chairman.  I  would  like  to 
join  my  colleagues  in  welcoming  to  the  committee  the  Assistant  At- 
torney General  nominees,  Mr.  Bellinger  and  Ms.  Acheson.  As  is 
evident  from  their  biographies,  both  nominees  possess  exemplary 
legal  backgrounds  and  have  demonstrated  a  sincere  commitment  to 
the  law  throughout  their  lives.  I  commend  them  for  their  dedica- 
tion and  I  congratulate  them  on  their  nominations. 

Mr.  Bellinger,  the  Office  of  Legal  Counsel  which  you  have  been 
nominated  to  lead  performs  several  important  functions.  It  acts  as 
legal  advisor  to  the  Attorney  General  on  a  broad  range  of  legal  is- 
sues for  which  the  Bepartment  of  Justice  is  responsible. 

We  have  been  very  intrigued  in  my  State  when  conflicting  legal 
opinions  are  issued  by  different  agencies  of  the  same  Federal  Gov- 
ernment. It  is  my  understanding  the  Office  of  Legal  Counsel  re- 
solves those  legal  differences.  For  example,  currently  there  is  a 
major  difference  regarding  the  interpretation  of  a  regulation  con- 
cerning gasohol.  The  EPA  and  other  agencies  have  had  a  legal  dif- 
ference in  the  interpretation  of  certain  things.  There  also  have 
been  different  interpretations  on  matters  of  Indian  jurisdiction.  We 
know  that  the  Office  of  Legal  Counsel  is  a  very  important  one  and 
I  will  be  submitting  a  number  of  questions  concerning  these  dif- 
ferences. 

Both  the  Office  of  Legal  Counsel  and  the  Office  of  Policy  Bevelop- 
ment  play  a  significant  role  in  shaping  the  Justice  Bepartment  po- 
sition on  issues  which  affect  the  entire  Nation.  I  look  forward  to 
working  with  you,  and  I  shall  have  many  questions  to  submit  for 
the  record  if  I  am  not  here  in  person  to  ask  them. 

The  Chairman.  Thank  you  very  much. 

Bavid,  welcome.  As  they  say,  it  is  a  long  walk  to  the  other  body, 
from  the  other  body. 

STATEMENT  OF  HON.  DAVID  E.  PRICE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  CAROLINA 

Mr.  Price.  A  long  walk  on  a  very  pleasant  morning,  though,  and 
I  appreciate  your  welcome  and  the  opportunity  to  appear  alongside 
our  distinguished  attorney  general  from  North  Carolina,  Mike 
Easley,  to  introduce  Walter  Bellinger,  President  Clinton's  nominee 
for  Assistant  Attorney  General  for  the  Office  of  Legal  Counsel.  This 
gives  me  special  pleasure  because  Walter  is  a  friend  of  long  stand- 
ing. For  years,  we  were  colleagues  on  the  Buke  University  faculty, 
and  now  he  is  a  constituent  of  mine  in  North  Carolina's  Fourth 
Bistrict. 

I  first  got  to  know  Walter  in  the  early  1960's  when  we  were  both 
students  at  the  University  of  North  Carolina  at  Chapel  Hill.  We 
were  both  attracted  to  student  government  in  those  days  and  we 
were  shaped  by  the  civil  rights  struggle  that  swept  over  the  South 
during  that  period. 
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We  both  then  went  north  to  Yale  for  professional  training,  where 
Walter  distinguished  himself  at  the  law  school  and  then  acted  on 
his  commitment  to  the  South  and  to  social  justice  by  returning 
south  to  teach  law  for  2  years  at  the  University  of  Mississippi. 

Walter  next  clerked  for  Justice  Hugo  Black,  and  then  came  back 
to  North  Carolina  to  begin  a  24-year  teaching  career  at  Duke  Uni- 
versity School  of  Law.  During  these  years,  Walter  has  taught  thou- 
sands of  law  students  in  a  widely  acclaimed  set  of  courses.  He  has 
proved  himself  an  able  administrator.  He  has  published  widely,  ac- 
tively practiced  law,  and  contributed  greatly  to  government  and  to 
the  formation  of  public  policy  in  North  Carolina  and  the  Nation. 

To  his  continuing  work  for  racial  reconciliation,  Walter  has 
added  commitments  to  full  equality  for  women,  reproductive  lib- 
erty, the  faithful  application  of  the  first  amendment,  and  legal  re- 
form. His  scholarship  is  recognized  nationally  and  internationally. 
He  has  lectured  in  Italy,  Germany,  Denmark,  the  Netherlands,  Bel- 
gium, and  has  been  sent  by  this  country  to  assist  Brazil  in  the 
drafting  of  a  new  constitution. 

With  all  of  this,  Walter  has  still  kept  a  commitment  to  our  local 
community  where  he  has  served  on  PTA  boards,  coached  in  sports 
leagues,  and  helped  deliver  hot  meals  to  shut-ins  in  the  Meals  on 
Wheels  Program.  In  short,  Walter  is  an  exemplary  citizen. 

Of  particular  relevance  to  the  position  for  which  he  has  been 
nominated  is  his  distinction  in  the  practice  of  law.  Walter  is  well 
known  as  a  skilled  lawyer  and  a  powerful  oral  advocate.  His  1990 
argument  for  the  Virginia  Hospital  Association  was  described  by 
numerous  observers  as  the  best  argument  heard  in  the  U.S.  Su- 
preme Court  during  that  term.  His  clients  have  included  bar  asso- 
ciations, Members  of  the  House  and  Senate,  the  State  of  Alaska, 
one  of  the  Nation's  largest  corporations,  each  of  which  he  has  rep- 
resented on  matters  of  the  greatest  importance. 

So  it  is  these  accomplishments  in  the  law,  his  ability,  as  well  as 
his  character  and  his  distinguished  record  of  public  service— all  of 
this  joins  together  today  to  make  me  very  proud  and  very  pleased 
to  introduce  him  to  this  distinguished  committee. 
[The  prepared  statement  of  Mr.  Price  follows:] 

Prepared  Statement  of  Representative  David  E.  Price 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  before  you  today,  to  intro- 
duce Walter  Dellinger,  President  CUnton's  nominee  for  Assistant  Attorney  General 
for  the  Office  of  Legal  Counsel.  Walter  is  a  friend  of  long  standing,  a  coUeague  ot 
many  years  on  the  Duke  University  faculty,  and  now  a  constituent  in  North  C^oli- 
na's  fourth  district.  I  first  got  to  know  Walter  in  the  early  1960s  when  we  were  both 
students  at  the  University  of  North  CaroUna  at  Chapel  HiU.  We  were  both  attracted 
to  student  government  and  shaped  by  the  civil  rights  struggle  that  swept  over  the 
South  in  those  years.  We  both  then  went  north  to  Yale  for  professinonal  traimng, 
where  Walter  distinguished  himself  at  the  Lav/  School  and  then  acted  on  his  com- 
mitment to  the  South  and  to  social  justice  by  teaching  law  for  two  years  at  the  Um- 
versity  of  Mississippi.  ,    ,  ,      ,   .    xt  _..u  o      v 

Walter  next  clerked  for  Justice  Hugo  Black  and  then  came  back  to  North  Carohna 
to  begin  a  twenty-four  year  teaching  career  at  Duke  Umversity's  School  of  Law. 
During  these  years,  Walter  has  taught  thousands  of  law  students  in  widely  ac- 
claimed courses,  proved  himself  an  able  administrator,  pubhshed  widely,  actively 
practiced  law,  and  contributed  greatly  to  government  and  the  formation  ot  pubhc 
policy  in  North  Carolina  and  the  nation.  *    *    a  n 

To  his  continuing  work  for  racial  reconciUation,  he  has  added  commitments  to  tull 
equality  for  women,  reproductive  liberty,  the  faithful  appUcation  of  the  Fu-st  Amend- 
ment, and  legal  reform.  His  legal  scholarship  is  recognized  nationally  and  inter- 
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nationally.  He  has  lectured  at  leading  universities  in  Italy,  Germany,  Denmark,  the 
Netherlands  and  Belgium  and  has  been  sent  by  the  United  States  to  assist  Brazil 
in  the  drafting  of  a  new  constitution.  With  all  this,  Walter  has  still  made  the  com- 
mitment to  being  a  valuable  member  of  our  local  community,  serving  on  PTA 
boards,  coaching  in  a  youth  sports  league,  and  helping  deliver  hot  meals  to  shut- 
ins  for  the  Meals-on- Wheels  program. 

Of  particular  relevance  to  the  position  for  which  he  has  been  nominated  is  Wal- 
ter's distinction  in  the  practice  of  law.  He  is  known  as  a  skilled  lawyer  and  powerful 
oral  advocate.  His  1990  argument  for  the  Virginia  Hospital  Association  was  de- 
scribed by  numerous  observers  as  the  best  argument  heard  in  the  United  States  Su- 
preme Court  that  term.  His  clients  have  included  bar  associations,  members  of  the 
House  and  Senate,  the  state  of  Alaska,  and  one  of  the  nation's  largest  corporations, 
each  of  which  he  represented  on  matters  of  the  greatest  importance.  His  ability  and 
accomplishemtns  in  the  law,  joined  to  his  character  and  distingished  record  of  public 
service,  are  the  sources  of  my  pride  and  pleasure  in  introducing  him  to  you  today. 

The  Chairman.  Thank  you  very  much,  Congressman. 
Attorney  General. 

STATEMENT  OF  MIKE  EASLEY,  ATTORNEY  GENERAL,  STATE 

OF  NORTH  CAROLINA 

Mr.  Easley.  Thank  you,  Mr.  Chairman.  I,  too,  am  truly  honored 
to  be  here  before  this  committee  today,  and  I  appreciate  Walter 
Bellinger  asking  Congressman  Price  and  me  to  present  him.  To  us 
in  North  Carolina,  Walter  Bellinger  is  the  finest  example  of  a  true 
public  service  lawyer,  and  I  appreciate  the  opportunity  to  support 
his  confirmation  for  the  Office  of  Legal  Counsel. 

I  did  a  little  research  on  this  Office  and  found  that  the  first  ap- 
pointment was  back  in  1935  by  Franklin  Roosevelt,  and  he  ap- 
pointed a  gentleman  by  the  name  of  Angus  McLean  from  North 
Carolina,  ii^gus  McLean  was  a  country  lawyer  from  a  little  town 
called  Little  Washington  in  eastern  North  Carolina,  and  apparently 
he  missed  the  country  lawyer  practice  because  after  only  6  months 
of  duty  here  in  Washington,  he  quit  and  returned  to  Little  Wash- 
ington. 

So  before  I  go  any  further,  I  want  to  tell  you  that  if  Walter 
Bellinger  is  confirmed,  and  I  hope  that  he  will  be,  we  will  not  try 
and  sell  him  to  you  as  just  a  country  lawyer.  With  his  degrees  from 
Yale  and  his  Buke  University  teaching  career,  he  is  more  than 
that.  He  is  a  constitutional  scholar,  and  I  can  assure  you  that  we 
will  not  let  him  back  into  the  State  of  North  Carolina  until  you 
have  exacted  from  him  a  sufficient  amount  of  work  here  in  Wash- 
ington. 

The  Chairman.  What  was  your  undergraduate  school,  General? 

Mr.  Easley.  The  University  of  North  Carolina. 

The  Chairman.  I  am  just  curious.  I  am  surprised  you  all  talk  to 
one  another.  I  sense  a  kind  of  cross-pollination  with  you  all  here, 
but  my  limited  experience  of  campaigning  down  that  way  is  that 
the  only  place  I  find  it  more  intense  is  in  South  Carolina  if  you  ac- 
cidentally mention  at  the  University  of  South  Carolina  that  you 
have  been  over  to  visit  Clemson.  But  other  than  that,  I  just  won- 
dered. I  was  just  curious.  Anyway,  go  ahead.  I  am  sorry. 

Mr.  Easley.  I  think  it  is  because  he  lives  in  Chapel  Hill  that 
gives  him  some  tolerance  for  the  Tar  Heel  fans. 

The  Chairman.  I  see,  I  see. 

Mr.  Easley.  I  think  since  the  time  of  Angus  McLean,  there  has 
been,  Mr.  Chairman  and  members  of  the  committee,  a  tradition 
that  no  matter  which  party  occupies  the  White  House,  the  persons 
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who  occupy  the  Office  of  Legal  Counsel  have  been  of  great  intel- 
ligence and  professional  accomplishment.  That  goes  back  as  far  in 
the  Republican  administrations  as  Chief  Justice  Rehnquist,  Justice 
Scalia,  and  in  the  Kennedy  administration,  Nicholas  Katzenbach. 
I  think  the  nomination  of  Walter  Bellinger  continues  this  impor- 
tant tradition. 

His  professional  accomplishments  are  many  and  significant,  and 
you  know  most  of  those.  He  is  a  constitutional  scholar  with  a  dis- 
tinguished teaching  degree  and  career.  He  is  an  accomplished  ap- 
pellate advocate  in  State  and  Federal  courts  and  the  U.S.  Supreme 
Court,  and  he  was  one  of  the  primary  draftsmen  for  our  North 
Carolina  Criminal  Code  Commission  which  provided  the  criminal 
procedure  system  that  we  currently  operate  under  and  have  for 
better  than  15  years  in  our  State. 

But  Walter  Bellinger  is  much  more  than  just  an  outstanding 
lawyer,  teacher,  and  scholar.  He  has  a  lifelong  commitment  and 
passionate  belief  in  the  special  role  of  lawyers  to  serve  the  public. 
This  commitment  permeates  his  career  as  a  pro  bono  attorney  on 
appellate  litigation,  as  a  pro  bono  counsel  for  nonprofit  organiza- 
tions, providing  help  for  women  and  children,  and  even  as  a  Meals 
on  Wheels  volunteer  back  in  his  home  town  of  Chapel  Hill  where 
he  provides  hot  meals  for  those  who  cannot  provide  for  themselves. 

I  have  seen  his  public  spirit,  and  seen  it  touch  those,  even  his 
students,  to  embrace  the  obligations  and  the  rewards  of  public 
service.  Walter's  family  are  also  very  strongly  public-spirited.  His 
wife,  Anne,  who  is  seated  behind  me  in  the  plaid,  is  an  attorney 
and  professor  at  North  Carolina's  Institute  of  Government.  It  is  her 
job  and  duty  to  advise  local  and  State  officials  on  the  law,  and  she 
specializes  in  health  care  law.  His  sons,  Hampton  and  Brew,  both 
have  been  very  much  involved  as  students  in  the  political  and  civic 
processes.  His  sister,  Barbara,  who  is  here  today,  directs  North 
Carolina's  largest  Head  Start  Program.  Barbara  is  seated  next  to 
Anne  in  the  blue  suit. 

Combined  with  a  deep  personal  commitment  to  public  service, 
Walter  has  what  I  think  is  the  most  important  quality,  and  that 
is  balance,  along  with  the  integrity  that  is  especially  important  to 
the  Office  of  Legal  Counsel.  He  has  a  unique  ability  not  only  to  un- 
derstand and  explain  the  law,  but  he  can  bring  people  together  to 
solve  common  problems  by  using  the  law,  and  that  skill  was  par- 
ticularly evident  with  his  work  on  the  Criminal  Code  Commission, 
where  he  brought  together  defense  lawyers  and  prosecutors,  judges, 
law  enforcement  officers,  and  the  public  to  accept  and  appreciate 
the  criminal  procedure  that  we  now  have  in  North  Carolina. 

Let  me  end  by  sa3dng  personally  I  appreciate  his  balance  and  ob- 
jectivity when  I  have  had  to  turn  to  him  as  district  attorney  and 
as  attorney  general  for  advice  on  complex  constitutional  and  proce- 
dural problems.  I  have  always  found  him  to  not  only  give  me  the 
advice  which  I  have  sought,  but  his  advice  was  always  balanced 
and  objective  and  clear  about  the  available  alternatives  and  op- 
tions. I  am  confident  that  Walter  will  serve  this  administration  the 
same  way. 

So,  Mr.  Chairman,  I  want  to  thank  you  and  the  committee  for 
letting  me  appear  here  today  and  commend  Walter  Bellinger  to 
you,  and  I  hope  that  you  will  confirm  him. 
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Thank  you. 

The  Chairman.  I  thank  you  very  much,  General. 

Senator  Thurmond. 

Senator  THURMOND.  I  just  want  to  welcome  all  you  good  people 
here  today.  Mr.  Attorney  General,  I  want  to  commend  Joan  Byers. 
Isn't  she  a  deputy  to  you  as  attorney  general? 

Mr.  Easley.  Yes,  she  is,  Senator. 

Senator  Thurmond.  She  has  been  very  helpful  to  this  committee 
in  efforts  to  reform  habeas  corpus  and  I  wish  you  would  pass  on 
to  her  our  appreciation. 

Mr.  Easley.  I  certainly  will,  and  I  appreciate  your  mentioning 
that. 

Senator  Thurmond.  Thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

The  Chairman.  Thank  you  very  much. 

First  of  all,  I  acknowledge  you  have  many  other  things  to  do.  You 
are  welcome  to  stay,  both  of  you,  but  I  understand  that  you  have 
other  responsibilities  and  duties.  So  you  are  welcome  to  stay  and 
join  us,  but  I  understand  if  you  have  to  leave,  and  I  thank  you  both 
for  coming. 

I  am  going  to  ask  Professor  Bellinger  to  stay  standing  and  be 
sworn. 

Would  you  please  raise  your  right  hand?  Do  you  swear  that  the 
testimony  you  are  about  to  give  will  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  so  help  you  God? 

Mr.  Bellinger.  I  do. 

The  Chairman.  Thank  you  very  much.  Welcome,  professor.  Be- 
fore we  begin,  your  family  was  referenced,  but  would  you  formally 
introduce  them  to  the  committee? 

TESTIMONY  OF  WALTER  BELLINGER,  TO  BE  ASSISTANT  AT- 
TORNEY GENERAL,  OFFICE  OF  LEGAL  COUNSEL,  U.S.  DE- 
PARTMENT OF  JUSTICE 

Mr.  Bellinger.  I  would  be  proud  to.  Senator.  Here  is  my  wife 
of  28  years?  Twenty-years;  I  am  definite  on  that. 

The  Chairman.  Good  start.  [Laughter.] 

You  are  a  lot  better  off.  I  just  had  my  16th  wedding  anniversary 
and  had  to  remind  my  wife  it  was  an  anniversary,  so  it  is  a  little 
reversed  in  my  family.  [Laughter.] 

Congratulations. 

Mr.  Bellinger.  Anne  is  a  professor  of  law  and  government  at 
the  Institute  of  Government  at  UNC-Chapel  Hill.  My  son,  Hampton 
Bellinger,  is  here.  I  just  had  the  pleasure  of  watching  him  cross  the 
stage  at  Yale  Law  School  and  turn  from  a  liability  into  an  asset. 
[Laughter.] 

With  him  is  his  friend  and  my  student,  Jo  Lynn  Childers,  who 
just  graduated  from  Buke.  My  sister,  Pam  Swinney,  is  here,  an  ac- 
countant in  Charlotte;  her  husband.  Jack;  her  daughter.  Haze 
Swinney.  My  son,  Andrew,  is  in  the  wilderness  of  Arizona;  my  sis- 
ter, Barbara,  who,  as  Mike  Easley  said,  has  worked  in  poverty  pro- 
grams in  Charlotte  for  most  of  her  life  and  now  directs  the  Head 
Start  Program,  a  job  considerably  more  difficult,  I  think,  than  the 
jobs  any  of  us  have. 
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Finally,  here  in  spirit,  or  electronically,  is  my  mother,  Grace 
Bellinger,  of  Charlotte,  who  was  not  quite  up  to  the  trip,  but  is  a 
regular,  constant,  and  faithful  viewer  of  C-SPAN. 

The  Chairman.  She  sent  in  some  questions.  [Laughter.] 

Mr.  Bellinger.  I  am  not  surprised,  and  she  was  a  widow  at  the 
age  of  just  before  40  and  raised  these  three  children,  Barbara, 
Pam,  and  myself,  by  being  an  excellent  salesperson  of  men's  cloth- 
ing. Therefore,  she  still,  though  retired  from  that  occupation,  se- 
lects my  ties  for  me,  and  I  would  like  to  express  my  appreciation 
to  her  and  say  hi,  mom. 

The  Chairman.  Well,  thank  you  very  much.  Well,  we  welcome 
your  family,  and  I  hope  I  get  all  the  questions  your  mother  wanted 
me  to  ask  correctly.  With  that,  why  don't  you  begin,  if  you  will,  pro- 
fessor, with  your  opening  statement? 

Mr.  Bellinger.  Well,  Senator,  I  am  honored  to  have  been  chosen 
by  the  President  and  the  Attorney  General  for  nomination  as  As- 
sistant Attorney  General  for  the  Office  of  Legal  Counsel.  I  believe 
that  history  will  see  it  as  a  singular  honor  to  have  had  the  oppor- 
tunity to  have  served  in  the  Bepartment  of  Justice  under  the  lead- 
ership of  Janet  Reno.  I  believe  she  will  be  considered  one  of  the 
great  Attorneys  General. 

I  have  some  experience  in  the  Bepartment.  Thirteen  years  ago 
when  Anne  came  to  Washington  to  serve  at  the  Federal  Bureau  of 
Investigation  as  the  special  assistant  to  the  then  Birector  of  the 
FBI,  William  Webster,  I  had  the  opportunity  to  spend  the  better 
part  of  that  year  in  the  Civil  Appellate  Bivision. 

While  I  was  there,  the  dedicated  career  attorneys,  virtually  all  of 
whom  are  still  there — people  like  Robert  Kopp  and  Tony 
Steinmeyer — took  a  somewhat  mushy,  theoretical  law  professor 
and  taught  me  a  great  deal  about  what  professional  lawyering  and 
commitment  to  public  service  really  mean.  It  would  be  a  great 
pleasure  for  me  to  rejoin  them  at  the  Justice  Bepartment,  and  I 
would  be  especially  pleased,  if  confirmed,  to  have  the  opportunity 
to  head  the  Office  of  Legal  Counsel. 

That  Office  assists  the  Attorney  General  in  carrjdng  out  her  re- 
sponsibility to  give  "advice  and  opinion  upon  questions  of  law  when 
required  to  do  so  by  the  President  of  the  United  States,"  a  statu- 
tory duty  that  the  Bepartment  has  had  since  the  enactment  of  the 
first  Judiciary  Act  in  1789. 

The  Office  has  a  truly  distinguished  tradition  for  legal  excellence. 
If  I  am  confirmed,  it  will  be  my  primary  goal  to  continue  this  tradi- 
tion and  to  strive  to  give  the  best  independent  legal  analysis  pos- 
sible. As  part  of  the  executive  branch,  OLC  serves  the  President, 
but,  functioning  as  outside  counsel,  it  is  the  obligation  of  the  Office 
to  give  the  President  detached,  objective  advice  even  if  what  turns 
out  to  be  the  best  legal  answer  is  not  what  the  President  was  hop- 
ing to  hear. 

Why  is  this  important?  That  answer,  I  think,  benefits  from  look- 
ing back  200  years.  It  is  all  too  easy  for  those  of  us  who  now  enjoy 
the  benefits  of  constitutional  government  to  forget  how  extraor- 
dinarily difficult  it  was  to  achieve  the  adoption  of  a  lasting  Con- 
stitution. I  am  reminded  of  this  difficulty  every  spring  semester 
when  I  teach  a  seminar  called  the  Seminar  of  1787,  in  which  we 
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read  the  debates  as  recounted  in  Madison's  diaries  and  the  evolv- 
ing drafts  at  the  Constitutional  Convention. 

The  coming  together  of  the  American  colonies  into  a  single  nation 
was  a  more  remarkable  achievement  than  we  can  easily  now  imag- 
ine. John  Adams  wrote  him  from  the  Continental  Congress  in  1775 
to  the  remarkable  Abigail  and  described,  "[f]ifty  gentlemen  meeting 
together  all  strangers  *  *  *  not  acquainted  with  each  other's  lan- 
guage, ideas,  views,  designs."  "Not  acquainted  with  each  other's 
language" — it  makes  one  wonder  if  the  accents  were  that  different. 
"They  are,"  he  wrote  to  Abigail,  "therefore  jealous  of  each  other — 
fearful,  timid,  skittish." 

Just  about  206  years  ago  this  week,  on  July  5,  the  Constitutional 
Convention  returned  from  its  2-day  Fourth  of  July  recess.  Yes,  they 
did,  one  decade  into  the  American  Nation,  take  a  Fourth  of  July 
recess  to  celebrate  the  declaration  11  years  earlier.  At  that  point, 
the  Convention  appeared  to  be  on  the  brink  of  failure,  hopelessly 
deadlocked  over  the  allocation  of  power  between  large  States  and 
small,  a  debate,  Mr.  Chairman,  in  which  your  State,  Delaware, 
played  a  particularly  recalcitrant  role,  if  I  may  editorialize. 

The  Chairman.  I  might  point  out  they  succeeded  in  making  sure 
that  we  had  two  Senators  and  California  only  has  two. 

Mr.  Bellinger.  Exactly.  That  recalcitrance,  I  think,  pays  off 
today,  as  you  would  view  it. 

The  Chairman.  I  am  chairman  of  the  committee  and  they  aren't. 
[Laughter.  1 

Mr.  Bellinger.  Right. 

The  Chairman.  I  like  that. 

Mr.  Bellinger.  Let  me  say  that  I  can  understand  that  salutary 
development  in  the  Convention. 

Well,  as  the  Convention  threatened  to  break  apart,  Gouvemeur 
Morris  of  Pennsylvania,  who  was,  I  think,  in  many  ways  the  most 
eloquent  of  the  delegates,  gave  voice  to  both  the  hopes  and  fears 
of  his  colleagues.  Madison  recounts  Morris  as  saying  on  that  fateful 
day  as  the  Convention  appeared  ready  to  fall  apart — Morris  said. 

He  came  here  as  a  Representative  of  America;  he  flattered  himself  he  came  here 
in  some  degree  as  a  Representative  of  the  whole  human  race;  for  the  whole  human 
race  will  be  aflected  by  the  proceedings  of  this  Convention. 

We  may  today  doubt  whether  Morris  and  his  colleagues  could  in 
any  meaningful  sense  represent  the  whole  human  race.  We  cannot 
doubt,  however,  that  the  whole  human  race  was  to  be  affected  by 
the  Convention's  proceedings.  The  work  produced  during  that  sum- 
mer was  a  charter  of  government  whose  writ  runs  two  centuries 
later  and  now  stretches  from  Philadelphia  to  the  outer  parts  of  Ha- 
waii and  the  Arctic  Range  of  Alaska.  The  work  of  the  Philadelphia 
Convention  has  lasted  longer  and  served  better  as  a  foundation  for 
free  government  than  any  other  constitution  ever  written. 

That  is  in  the  background  of  the  discussions  in  my  mind  that  I 
have  had  over  the  past  few  weeks  with  the  distinguished  attorneys 
who  have  previously  served  as  head  of  the  Office  of  Legal  Counsel. 
Those  who  have  served  in  that  Office  share  a  truly  extraordinary 
devotion  to  the  law,  to  the  Office,  and  to  its  mission  of  providing 
trenchant  analysis  and  objective  legal  advice. 

Ted  Olsen,  who  served  at  OLC  as  its  head  in  1980-81  through 
1984  in  the  first  Reagan  administration,  shared  with  me  a  state- 
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ment  written  by  one  of  his  deputies,  Robert  Shanks,  who  wrote 
that 

*  *  *  it  is  important  to  note  that  OLC  is  not  a  part  of  the  official  policy-making 
apparatus  of  the  Department.  It  exists  to  provide  the  best  possible  legal  advice  in 
response  to  questions  concerning  the  legality  of  proposed  Executive  actions.  The 
trust  and  credibility  of  the  Office — its  reason  for  existing — would  be  diminished  to 
the  extent  that  partisan  political  considerations  were  perceived  as  affecting  its  best 
legal  judgment.  *  ♦  *  The  President,  members  of  the  Cabinet,  and  the  legal  counsel 
of  the  departments  are  entitled  to  no  less 

than  the  best  possible  legal  advice  based  on  an  independent  read- 
ing of  the  law. 

The  Office  thus  plays  a  significant  role  in  maintaining  and  nour- 
ishing our  profound  national  commitment  to  constitutionalism  and 
to  the  rule  of  law;  to  the  idea,  that  is,  that  government  must  be 
guided  not  by  partisan  preference  or  raw  power,  but  by  enduring 
principles  binding  even  on  government  itself. 

As  we  embark  upon  our  third  century  of  government  under  that 
Constitution,  I  cannot  begin  to  convey  what  an  honor  it  would  be 
for  me  to  play  even  a  small  part  for  a  short  time  in  the  ongoing 
process  of  making  that  Constitution  work. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Bellinger  follows:] 

Prepared  Statement  of  Professor  Delunger 

Chairman  Biden,  and  Members  of  the  Committee — I  am  deeply  honored  to  have 
been  chosen  by  the  President  and  the  Attorney  General  for  nomination  as  Assistant 
Attorney  General  for  the  Office  of  Legal  Counsel.  I  believe  that  it  will  be  seen  as 
a  singular  honor  to  have  served  in  the  Department  of  Justice  under  the  leadership 
of  Janet  Reno. 

Thirteen  years  ago,  when  my  wife,  Anne,  came  to  Washington  to  serve  at  the  Fed- 
eral Bureau  of  Investigation  as  Special  Assistant  to  the  then  Director  of  the  FBI, 
Judge  WiUiam  Webster,  I  had  the  opportunity  to  spend  the  better  part  of  a  year 
as  a  professor  in  residence  in  the  Appellate  Section  of  the  Civil  Division.  While  I 
was  there,  dedicated  career  attorneys  like  Robert  Kopp  and  Anthony  Steinmeyer 
taught  me  a  great  deal  about  what  professional  lawyering  and  dedicated  public  serv- 
ice are  all  about. 

I  would  be  very  pleased  to  rejoin  them  at  the  Justice  Department  and  especially 
pleased,  if  confirmed,  to  have  the  opportunity  to  head  the  Office  of  Legal  Counsel. 
The  Office  assists  the  Attorney  General  in  carrying  out  her  responsibility  to  give 
"advice  and  opinion  upon  questions  of  law  when  required  to  do  so  by  the  President 
of  the  United  States" — a  statutory  duty  the  Department  has  had  since  enactment 
of  the  first  Judiciary  Act  of  1789. 

This  Office  has  a  truly  distinguished  tradition  for  legal  excellence.  If  I  am  con- 
firmed, it  wUl  be  my  foremost  goal  to  continue  this  tradition  and  to  strive  to  give 
the  best  independent  legal  analysis  possible.  As  part  of  the  Executive  Branch,  01-0 
serves  the  President;  it  is  the  obligation  of  the  office,  however,  to  fiinction  as  outside 
counsel,  and  to  give  the  President  detached  and  objective  advice,  even  when  the  best 
legal  answer  is  not  what  the  President  was  hoping  to  hear. 

It  is  all  too  easy  for  those  of  us  who  enjoy  the  benefits  of  constitutional  govern- 
ment to  forget  how  extraordinarily  difficult  it  was  to  achieve  the  adoption  of  a  last- 
ing Constitution — a  difficulty  of  which  I  am  reminded  every  year  as  I  teach  a  covu-se 
devoted  to  the  debates  in  ^e  Philadelphia  Convention  and  to  the  drafting  of  the 
Constitution.  The  coming  together  of  the  American  colonies  into  a  single  nation  is 
a  more  remarkable  achievement  than  we  can  easily  now  imagine.  John  adams  wrote 
home  to  Abigail  from  the  Continental  Congress  and  described  "[flifty  gentlemen 
meeting  together  all  strangers  *  *  *  not  acquainted  with  each  other's  language, 
ideas,  views,  designs.  They  are  therefore  jealous  of  each  other — fearful,  timid,  skit- 
tish." 

On  Thursday,  July  5,  1987,  the  Constitutional  Convention  was  just  back  from  its 
two  day  Fourth  of  Jvily  recess  in  honor  of  the  independence  declared  a  decade  ear- 
lier. The  Convention  appeared  hopelessly  deadlocked  over  the  allocation  of  power  be- 
tween  large   states   and   small.    As   the   Convention   threatened,  to   break   apart, 
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Gouvemeur  Morris  of  Pennsylvania  gave  voice  to  both  the  hopes  and  fears  of  the 
delegates.  "He  came  here,"  Madison  recounts  Morris  as  saying,  "as  a  Representative 
of  America;  he  flattered  himself  he  came  here  in  some  degree  as  a  Representative 
of  the  whole  human  race;  for  the  whole  human  race  will  be  affected  by  the  proceed- 
ings of  this  Convention." 

We  may,  in  our  time,  doubt  whether  Morris  and  his  colleagues  could  represent 
the  whole  human  race;  we  cannot  doubt,  however,  that  the  whole  human  race  was 
to  be  affected  by  the  Conventions'  proceedings.  The  work  produced  during  those  four 
months  in  the  summer  of  1787  was  a  charter  of  government  whose  writ  yet  runs, 
and  now  reaches  from  Philadelphia  to  the  Arctic  Range  of  Alaska.  The  work  of  the 
Philadelphia  Convention  has  lasted  longer  and  served  better  as  a  foundation  for  free 
government  than  any  other  constitution  ever  written. 

I  have  had  the  good  fortune  over  the  past  few  weeks  to  speak  with  a  number  of 
distinguished  attorneys  who  have  previously  served  as  head  of  the  Office  of  Legal 
Counsel.  Those  who  have  served  in  the  Office  of  Legal  Counsel  share  a  truly  ex- 
traordinary devotion  to  the  law,  to  the  Office,  and  to  its  mission  of  providing  trench- 
ant analysis  and  objective  legal  advice.  Ted  Olsen,  who  served  as  head  of  OLC  dur- 
ing the  first  Reagan  Administration,  shared  with  me  a  statement  by  his  deputy, 
Robert  Shanks,  that  expresses  well  the  sentiment  of  appointees  from  both  Repub- 
lican and  Democratic  Administrations  who  are  committed  to  the  traditions  of  the 
Office.  Shanks  wrote:  "*  *  *  it  is  important  to  note  that  OLC  is  not  a  part  of  the 
official  policy-making  apparatus  of  the  Department.  It  exists  to  provide  the  best  pos- 
sible legal  advice  in  response  to  questions  concerning  the  legality  of  proposed  Execu- 
tive actions.  The  trust  and  credibility  of  the  Office — its  reason  for  existing — would 
be  diminished  to  the  extent  that  partisan  political  considerations  were  perceived  as 
affecting  its  best  legal  judgment.  The  Office  therefore  has  strongly  resisted  the 
temptation  to  allow  political  pressures  to  affect  its  ability  to  render  the  best  possible 
legal  advice,  based  on  an  independent  reading  of  the  law.  The  President,  members 
of  the  Cabinet,  and  the  legal  counsel  of  the  departments  are  entitled  to  no  less." 

The  Office  thus  plays  a  significant  role  in  maintaining  and  nourishing  our  pro- 
found national  commitment  to  constitutionalism  and  to  the  rule  of  law — to  the  idea 
that  government  must  be  guided  not  by  partisan  preference  or  raw  power  but  by 
enduring  principles  binding  even  on  government  itself 

As  we  embark  upon  our  Third  Century  of  government  under  that  Constitution, 
Mr.  Chairman,  I  cannot  begin  to  convey  what  an  honor  it  would  be  for  me  to  play 
even  a  small  part,  for  a  short  time,  in  the  ongoing  process  of  making  that  Constitu- 
tion work. 

The  Chairman.  Thank  you,  professor.  Well,  let  me  begin  and  we 
will  keep  it  to  10  minutes  in  the  first  round.  How  do  you  intend 
to  accomplish  what  you  just  spoke  to,  which  is  to  essentially  insu- 
late your  Office  fi'om  potential  political  pressures  fi-om  the  White 
House?  You  are  hired  by  and  you  serve  at  the  pleasure  of  the  very 
person  you  are  concerned  about — not  you,  but  people  have  written 
about  in  terms  of  maintaining  your  independence  from  the  Presi- 
dent and  the  Attorney  General. 

Mr.  Dellinger.  Well,  Senator,  I  begin  with  my  own  personal 
commitment  to  the  proposition  that  the  President — this  President, 
any  President,  is  best  served  by  having  in  the  Department  of  Jus- 
tice a  restraining  influence  on  issues  of  legitimacy,  regulatory,  and 
legality;  that  those  Presidential  administrations  are  more  likely  to 
succeed  if  there  is  within  the  administration  an  office  which  is 
firmly  committed  to  ensuring  that  the  President  has  the  best  legal 
advice. 

I  have  met  with  the  lawyers  who  have  been  at  the  Office  of  Legal 
Counsel.  I  have  looked  forward  to  a  good  working  relationship.  I 
have  made  it  clear  to  them  that  there  will  be  no  partisan  or  ideo- 
logical test  in  our  hiring,  that  we  are  going  to  be  looking  for  the 
best  attorneys  we  can  find  for  the  Office. 

And  I  think  as  well  that  it  is  important  to  have  the  activities  of 
the  Office  be  limited  insofar  as  possible  to  providing  objective  legal 
advice  and  analysis,  and  I  will  do  whatever  I  can  to  keep  that  Of- 
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fice  away  from  issues  that  may  involve  matters  of  policy  and  poli- 
tics so  that  there  will  be  some  place  in  the  Department  of  Justice 
and  the  Government  that  is  particularly  free  of  those  influences  in- 
sofar as  that  is  possible. 

The  Chairman.  Professor,  do  you  make  a  distinction  between — 
well,  first  of  all,  is  it  appropriate  for  anyone  in  the  White  House, 
in  your  view,  or  the  President  himself  to  contact  you  directly  for 
legal  advice? 

Mr.  Bellinger.  Yes,  in  fact,  I  believe  that  it  should  be — ^that 
components  of  the  Government  should  be  encouraged  to  seek  the 
advice  of  the  Office,  though  I  think  all  contacts  ought  to  go  through 
the  White  House  counsel's  office.  But  in  the  statement  that  Deputy 
Attorney  General  Heymann  submitted  to  the  committee,  they  indi- 
cated that  all  contacts  with  the  Justice  Department  should  go 
through  the  senior  officials  of  the  Department— the  Attorney  Gen- 
eral, the  Deputy  Attorney  General,  the  Associate  Attorney  Gen- 
eral— and  the  Office  of  Legal  Counsel  should  receive  inquiries. 

I  mean,  our  goal  will  be  to  encourage  insofar  as  possible  officials 
in  the  executive  branch  who  are  contemplating  taking  actions  that 
may  conceivably  have  legal  questions  to  seek  our  advice  before  they 

do  so. 

The  Chairman.  What  do  you  consider  the  proper  balance  be- 
tween offering  legal  advice  to  the  Attorney  General — that  is,  stat- 
ing what  you  believe  the  law  to  be — and  advancing  a  particular  pol- 
icy position  to  the  Attorney  General? 

Mr.  Dellinger.  I  don't  see  the  Office  of  Legal  Counsel  as  having 
a  policy  role  or  policies  of  its  own  at  all.  I  believe  that  good 
lawyering  of  the  kind  one  would  do  for  a  private  client  may  well 
involve  suggesting  alternatives  to  a  client  as  to  how  a  client  niight 
achieve  his  or  her  objectives  in  a  legal  and  proper  way;  that  is,  if 
an  inquiry  comes  to  the  Office,  can  we  do  x,  we  may  have  to  say, 
we  regret  to  inform  you  that  the  law  does  not  permit  that;  however, 
part  of  what  you  wish  to  accomplish  you  might  try  a  different  way 
to  formulate  or  structure  your  policy.  So  that  to  that  extent,  we 
can 

The  Chairman.  You  have  written  about  the  independence  of  the 
Solicitor  General.  I  will  not  take  the  time  to  quote  it.  I  ask  unani- 
mous consent  that  a  reference  to  something  you  wrote  relating  to 
the  Solicitor  General  be  entered  in  the  record  at  this  point. 

[The  information  referred  to  follows:] 

The  Solicitor  General  is  not  expected  to  be  just  another  "Gun  for  Hire"  whose  cli- 
ent happens  to  be  the  Government. 

The  Chairman.  Let  me  ask  you  this.  Do  you  believe  that  your 
job,  the  job  we  hope  to  confirm  you  to  shortly,  should  be  as  insu- 
lated as  the  job  of  Solicitor  General,  or  is  it  a  step  closer?  The  fact 
of  the  matter  is  I  know  from  personal  experience  that  your  advice 
and  counsel  is  relied  upon.  I  can't  imagine  the  Attorney  General 
not  seeking  your  advice  in  both  your  official  capacity  and  also  just 
calling  you  in  the  office  and  saying,  gee,  Walter,  what  do  you  think 
about  such-and-such.  Unfortunately,  in  a  strange  way,  your  reputa- 
tion precedes  you.  You  are  a  good  advocate  and  litigator,  as  well 
as  you  are  a  constitutional  scholar  and  adviser.  I  would  imagine 
you  would  be  called  into  that. 
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Is  there  as  much  of  a  wall  that  you,  as  you  have  written  about 
for  the  Solicitor  General — do  you  see  the  same  kind  of  insulation 
for  your  office,  or  do  you  have  more  leeway? 

Mr.  Bellinger.  I  believe  that  the  Office  should  be  as  independ- 
ent of  partisan  or  policy  influences  as  the  Office  of  Solicitor  Gen- 
eral. It  has  a  somewhat  different  role,  in  part,  when  it  is  asked  to 
give  advice  about  an  ongoing  process,  and  conceivably  that  dif- 
ferent role  would  lead  the  Office  to  formulate  proposals,  but  where 
the  policies  are  made  by  others,  not  by  the  Office  of  Legal  Counsel. 

The  Chairman.  Let  me  shift  gears,  if  I  can,  to  a  couple  of  con- 
stitutional questions.  You  have  written  extensively  about  the  first 
amendment's  command  that  Congress  shall  pass  no  law  respecting 
the  establishment  of  religion.  Your  academic  writings  and  congres- 
sional testimony  have  focused  on  the  subject  of  prayer  in  public 
schools  on  a  number  of  occasions. 

During  the  1992  term,  the  Supreme  Court  held  in  Lee  v. 
Weissman  that  the  establishment  clause  was  violated  when  a 
school  principal  invited  a  religious  official  to  offer  a  prayer  at  the 
school's  graduation  exercises.  This  term,  on  June  7,  the  Supreme 
Court  refused  to  grant  certiorari  in  the  fifth  circuit  case  of  Jones 
V.  Clear  Creek  Independent  School  District.  In  Clear  Creek,  the  fifth 
circuit  upheld  the  constitutionality  of  student  volunteers  delivering 
nonsectarian  invocations  at  their  graduation  exercises.  I  am  sure 
you  are  familiar  with  the  case. 

Could  you  briefly  describe  for  us  your  view — I  might  show  you 
how  thorough  staff  is.  They  suggest  I  ask  you  if  you  are  familiar 
with  the  case.  If  you  are  not,  then  we  have  got  a  big  problem.  But 
could  you  briefly  describe  for  us  your  view  of  what  the  Constitution 
does  and  does  not  permit  in  the  way  of  organized  prayer  in  school 
activities? 

Mr.  Bellinger.  Mr.  Chairman,  this  is  an  issue  that  I  first  ad- 
dressed back  in  1983,  I  believe,  in  perhaps  some  extended  dialogs 
with  Senator  Hatch,  who  was  then  chair  of  the  constitutional  rights 
subcommittee,  if  I  recall.  My  view  is  that  the  Supreme  Court  has 
in  recent  years  come  to  almost  invariably  correct  conclusions  in 
this  area. 

I  testified  in  1983  in  opposition  to  the  administration's  proposed 
school  prayer  amendment  because  it  would  have  allowed  Govern- 
ment officials,  politicians  and  bureaucrats  to  compose  prayers  to  be 
recited  by  the  American  people,  and  I  suggested  at  that  time  that 
there  could  indeed  be  prayer  in  the  public  schools  if  we  would 
apply  a  serious  principle  of  nondiscrimination  against  religious 
groups;  that  religious  groups  had  the  same  first  amendment  free 
speech  right  of  access  to  public  schools  and  other  public  fora  as  any 
other  group. 

I  think  the  Supreme  Court  has  this  term,  a  decade  later,  come 
exactly  to  that  conclusion  when  it  held  in  the  recent  case  that  a 
religious  group  that  wants  to  show  a  religious-oriented  family  val- 
ues theme  in  the  school  at  night  has  the  same  right  of  access  as 
other  community  organizations  to  use  those  premises,  and  I  think 
the  Court  has  in  a  very  positive  way  adopted  a  policy  of  non- 
discrimination against  religion. 

The  Chairman.  I  acknowledge  that  the  denial  of  cert  in  the  Clear 
Creek  case  doesn't  create  a  Supreme  Court  precedent,  but  it  does, 
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however,  mean  that  at  least  in  the  fifth  circuit  student  volunteers 
may  offer  nonsectarian  prayers  at  their  graduation  ceremonies. 
How  do  you  distinguish,  or  do  you  distinguish  the  prayer  offered 
in  Lee  from  the  prayer  offered  in  Clear  Creek? 

Mr.  Bellinger.  Mr.  Chairman,  I  have  not  looked  at  the  lower 
court  opinions  in  the  Clear  Creek  case,  and  it  strikes  me  as  almost 
a  sort  of  law  professor's  hypothetical  case.  It  is  so  close  to  the  line 
of  what  the  Court  held  in  Lee  v.  Weissman. 

As  I  read  Lee  v.  Weissman,  particularly  the  concurring  opinion 
by  Justice  Souter,  that  case  puts  the  focus  on  the  following  ques- 
tion. Who  decides  whether  there  will  be  payer.  If  it  is  a  private  de- 
cision, it  is  fine.  If  it  is  government  officials  who  are  making  the 
decision,  then  it  is  questionable  under  the  establishment  clause. 

One  clear  case,  in  my  view,  would  be  if  a  valedictorian,  chosen 
because  she  had  the  highest  grades,  decided  to  use  her  time  to 
pray,  my  view  would  be  that  she  has  a  first  amendment  right  to 
use  that  time  to  pray. 

The  Chairman.  My  time  is  up  and  I  am  going  to  submit  some 
additional  questions  in  writing,  but  let  me  move  to  the  end  of  a  se- 
ries of  questions  I  was  going  to  try  to  flesh  out  with  you  here.  In 
your  view,  then,  if  the  overwhelming  majority  of,  say,  a  senior  class 
at  a  graduation  exercise  voted  to  have  a  prayer  and  the  teachers 
and  other  school  officials  didn't  have  anything  to  do  with  that  vote 
and  didn't  have  anji^hing  to  do  with — they  were  not  consulted  and 
they  were  not  involved — would  the  test  of  voluntariness  be  met,  in 
your  view? 

Mr.  Bellinger.  I  am  not  sure  I  £im  prepared  to  take  a  position 
on  that.  I  think  that  is  a  very  close  case.  I  am  convinced  that  if — 
the  Court,  I  think,  may  want  to  see  that  issue  fleshed  out  a  little 
bit  more,  and  I  am  not  sure  how  Lee  v.  Weissman  would  apply  in 
those  circumstances.  I  am  quite  convinced  that  if  the  decision  is 
made  by  the  student  to  have  prayer — an  individual  student  who 
has  the  podium — that  that  is  perfectly  acceptable  under  the  Con- 
stitution. 

I  should  add,  Mr.  Chairman,  that  the  position  to  which  I  am 
nominated,  the  Office  of  Legal  Counsel,  is  one  where  if  any  ques- 
tion arises,  the  proper  reference  is  not  my  own  views  or  my  own 
writings,  but  what  the  Supreme  Court  of  the  United  States  has  de- 
cided. I  mean,  our  obligation  will  be  to  look  to  what  the  law  is  as 
it  has  been  articulated  by  the  courts,  and  I  would  inform  those  who 
work  with  me  that  the  best  place  to  look  for  the  law  is  not  in  my 
encyclopedia  article  on  school  prayer  or  indeed  in  my  testimony, 
but  in  the  decisions  of  the  U.S.  Supreme  Court. 

The  Chairman.  Well,  with  the  permission  of  my  colleagues,  let 
me  conclude  with  one  last  question.  Would  you  describe  for  the 
record  your  view  of  the  permissibility  of  religious  groups  using 
school  facilities? 

Mr.  Bellinger.  This  is  an  issue  on  which  I  have  had  very  strong 
feelings  that  it  is  a  very  simple  proposition  that  government  may 
not  discriminate  against  religious  speech  or  religious  beliefs;  that 
if  facilities  are  open  to  the  community,  they  have  to  be  open  to  reli- 
gious groups  as  well,  school  facilities  or  other  public  facilities. 

If  a  school  has  an  activity  period  where  there  can  be  student-ini- 
tiated voluntary  activities  and  they  allow  the  Young  Marxists  to 
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meet,  they  have  to  allow  the  Fellowship  of  Christian  Athletes  to 
meet.  Finally,  a  school  can  set  up  a  1-minute  open  fonim  of  a  mo- 
ment of  silence  in  which  each  person  can  use  that  moment  as  he 
or  she  chooses.  All  of  those  are  acceptable,  and  indeed  equal  access 
I  believe  to  be  constitutionally  required  on  behalf  of  religious 
groups. 

The  Chairman.  Well,  I  think  your  view  is  correct.  I  also  think 
it  is  a  balanced  view.  I  must  acknowledge  my  view  may  be  influ- 
enced by  the  fact  that  I  was  influenced  by  what  you  wrote  over  the 
years,  but  I  mean  this  sincerely  when  I  suggest  that  I  think  that 
freedom  of  religion  is  protected  by  maintaining  a  proper  separation 
between  religious  and  secular  realms,  but  that  the  balanced  ap- 
proach you  just  laid  out  is  consistent  with  that. 

I  thank  you.  I  thank  my  colleagues  for  allowing  me  to  go  over 
a  few  minutes,  and  I  will  return  with  some  additional  questions. 
I  now  yield  to  my  distinguished  colleague  from  Utah,  another  small 
State  in  population  which  is  happy  that  the  Founding  Fathers  con- 
cluded that  we  should  each  have  two  Senators. 

Senator  Hatch.  I  certainly  am,  and  we  are  going  to  keep  it  that 
way.  [Laughter.] 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Welcome  to  the  committee.  Professor  Bellinger. 
I  am  sorry  I  was  not  here  right  at  the  beginning,  but  I  had  a  con- 
flict and  had  to  resolve  that  problem.  I  certainly  respect  you  and 
the  teaching  you  have  done  through  the  years  and  the  provocative 
opinions  that  you  have  expressed  through  many  years,  as  well  as 
many  other  opinions. 

In  your  statement  at  the  time  of  your  nomination,  you  said  that 
your  obligation  as  head  of  the  Office  of  Legal  Counsel  would  be  "to 
give  the  President  the  best  detached,  objective  legal  advice  you  can, 
even  when  it  is  not  what  he  would  want  to  hear." 

Now,  let  us  assume  for  the  moment  that  you  advised  the  Presi- 
dent that  a  proposed  course  of  conduct  would  be  unconstitutional. 
What  would  you  do — this  is  a  hypothetical  question,  but  what 
would  you  do  if  the  President  disregards  your  advice  and  proceeds 
with  the  type  of  conduct  which  you  have  firmly  advised  him  would 
be  unconstitutional?  What  position  would  you  take?  What  would 
you  do? 

Mr.  Bellinger.  Well,  first  of  all,  one  marker  for  me.  Senator, 
would  be  that  I  would  not  change  or  alter  the  opinion  that  the  Of- 
fice had  reached  because  the  President  wanted  to  go  ahead  and  do 
it  anyway.  I  mean,  that  is  one  of  the  toughest  parts  of  this  job  and 
I  have  talked  to  predecessors  from  both  Republican  and  Bemocratic 
administrations  who  have  admirably  stood  up  and  refused  to  give 
the  imprimatur  of  the  Office  to  an  action  they  thought  was  uncon- 
stitutional. 

Now,  the  Attorney  General  and  the  President  have  the  authority 
to  determine,  especially  the  President  under  the  Constitution,  that 
he  wished  to  take  a  course  of  action  notwithstanding  the  opinion 
of  an  assistant  attorney  general,  and  he  is  free  to  do  so.  There  is 
a  point  at  which  any  action  which  struck  me  as  illegal — that  is,  not 
merely  questionable,  but  a  violation  of  the  laws — undertaken  by 
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the  administration  is  one  that  I  would  hope  would  lead  me  to  re- 
sign the  Office  rather  than  to  participate  in  it. 

Senator  Hatch.  Well,  thank  you.  That  is  a  very  principled  posi- 
tion. You  have  been  described  by  at  least  one  commentator  as  "an 
advocate  of  Congressional  power."  Now,  a  lot  of  people  like  to  hear 
that  up  here.  Yet,  the  position  to  which  you  have  been  nominated 
has  traditionally  functioned  as  the  primary  defender  of  executive 
power.  Now,  how,  if  at  all,  do  you  expect  your  constitutional  views 
to  evolve  to  fit  this  particularly  new  role? 

Mr.  Bellinger.  I  thought  that  the  article  that  described  me  as 
an  advocate  of  congressional  power  was  perfectly  fair,  and  I  even 
called  the  author  and  informed  him  that  saying  that  I  was  a  person 
of  good  judgment  and  stature,  but  a  lap  dog  of  the  Senate  was  not 
a  bad  thing  to  say  about  someone  undergoing  Senate  confirmation. 

Senator  Hatch.  It  depends  on  how  you  are  talking  to. 

Mr.  Bellinger.  I  do  not  actually  believe  that  it  is  the  case  that 
I  have  been  exclusively  an  advocate  of  congressional  power.  There 
have  been  a  few  issues  such  as  the  war  powers  issue  with  regard 
to  the  Persian  Gulf  war  where  I  thought  that  congressional  author- 
ization was  constitutionally  required. 

I  do  think  it  has  been  a  tradition  in  the  Office  to  guard  the  con- 
stitutional prerogatives  of  the  President,  and  I  believe  that  there 
are  legitimate  and  independent  prerogatives  of  the  President  and 
that  those  have  to  be  defended.  I  indeed  was  concerned  myself  that 
when  the  party  that  has  been  the  congressional  party  was  elected 
to  the  executive  branch  that  there  would  not  be  anyone  there  who 
would  remember  that  there  is  a  200-year  ongoing  tradition  of  Pres- 
idential authority  that  needs  to  be  defended,  and  do  intend  to  con- 
tinue to  defend  the  legitimate  authority  of  the  President  of  the 
United  States  as  it  has  evolved  in  our  constitutional  system. 

Senator  Hatch.  Well,  thank  you.  Can  you  assure  me  that  civil 
servants  in  the  Office  of  Legal  Counsel  will  not  face  reprisals  or  re- 
assignment because  of  political  affiliation,  or  should  I  say  actual  or 
supposed  political  affiliation? 

Mr.  Bellinger.  I  can  absolutely  assure  you  of  that,  Senator. 

Senator  Hatch.  You  raised  the  war  powers  issue.  In  a  letter 
dated  January  2,  1991,  that  you  sent  to  Senator  Kennedy,  you  ex- 
pressed your  "firm  conviction  that  the  Constitution  requires  the 
President  to  obtain  prior  expressed  congressional  authorization  be- 
fore he  may  order  United  States  armed  forces  to  make  war  in  the 
Persian  Gulf."  In  that  letter,  you  make  clear  that  your  more  gen- 
eral view  is  that  it  is  unconstitutional  for  the  President  to  send 
American  Armed  Forces  to  participate  in  hostilities  abroad  without 
congressional  authorization. 

Now,  is  it  your  view — and  I  am  not  trying  to  put  you  on  the  spot 
with  that.  I  just  want  to  review  it  with  you.  Is  it  your  view  that 
President  Clinton's  recent  use  of  American  forces  to  attack  a  Soma- 
lian  chieftain  was  unconstitutional? 

Mr.  Bellinger.  It  is  not.  Senator. 

Senator  Hatch.  Well,  if  it  was  not,  when,  then,  can  the  President 
use  military  force  abroad  without  congressional  authorization? 

Mr.  Bellinger.  I  believe  that  there  are  a  number  of  cir- 
cumstances in  which  the  President  can  use  military  force  abroad 
without  prior  congressional  authorization.  There  are  those  which 
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are  specifically  listed  in  the  war  powers  resolution,  which  is  to  de- 
fend an  attack  on  American  troops,  to  defend  American  bases.  I 
think  there  may  constitutionally  be  the  protection  of  American  citi- 
zens. 

I  think  that  there  are  uses  of  American  troops  that  do  not  in- 
volve hostilities  in  the  war  powers  sense;  that  is,  I  think  the  pro- 
tection of  humanitarian  operations  may  well  be  a  matter  in  which 
the  President  has  some  independent  authority  to  engage. 

Senator  Hatch.  But  in  this  case,  you  are  talking  about  an  attack 
on  a  Somali  warlord,  which  some  might  have  some  difficulty  listing 
in  the  category  of  protection  of  humanitarian  efforts. 

Mr.  Bellinger.  I  should  probably  be  somewhat  hesitant  since 
this  is  a  matter  that  may  come  before  the  Office  or  the  Government 
as  it  ensues.  I  think  you  have  a  question  there  as  to  whether,  if 
you  isolate  the  attack  on  a  particular  warlord,  it  may  look  like  a 
sort  of  nonhumanitarian  aggressive  action.  If  you  look  at  that  as 
part  of  a  larger  mission  of  supporting  humanitarian  relief,  it  may 
look  like  a  more  acceptable  use  of  Presidential  authority. 

I  do  not  know.  Senator,  the — I  am  not  familiar,  given  that  I  have 
been  sort  of  preparing  for  confirmation — I  am  not  familiar  with  the 
facts  on  the  ground  in  Somalia  in  a  way  that  I  could  actually  make 
any  comment  on  whether  any  particular  use — my  first  answer  to 
you  was  not  directed  toward  the  particular  question  about  the  war- 
lord, but  the  general  proposition  of  using  United  States  troops  to 
facilitate  humanitarian  food  relief.  I  do  think  the  President  has 
that  general  constitutional  authority,  but  I  don't  know  the  facts  on 
the  ground  enough  to  make  a  judgment. 

Senator  Hatch.  Well,  as  you  can  see,  there  are  a  lot  of  split-hair 
questions  that  are  very  difficult  in  that  area.  For  instance,  what 
authority  does  the  President  have  to  authorize  the  use  of  American 
troops  in  a  U.N.-sponsored  action?  There  are  so  many  difficult  and 
problematical  questions  there,  and  some  would  feel  that  helping 
the  Kuwaitis  was  a  matter  of  great  humanitarian  concern  as  well. 
So  it  isn't  an  easy  question,  or  should  I  say  not  an  easy  set  of  ques- 
tions. 

In  the  same  letter  on  the  Persian  Gulf  war,  you  assert  that  the 
longstanding  tradition  of  Presidents  sending  troops  to  participate 
in  hostilities  abroad  without  congressional  authorization  cannot  be 
permitted  to  inform  the  meaning  of  the  relevant  constitutional  pro- 
visions. Yet,  in  an  article  that  you  wrote  on  the  constitutionality 
of  the  independent  counsel  statute,  you  relied  heavily  on  "a  lengthy 
tradition  of  judicial  appointment  of  prosecutors,"  and  you  concluded 
by  that  "The  judicial  appointment  provision  passes  constitutional 
muster." 

In  one  of  your  speeches,  you  likewise  argued  that  "constitutional 
law  encompasses  more  than  constitutional  text,"  and  said  that  tra- 
dition must  be  taken  into  account.  It  was  a  very  interesting  article. 
You  criticized  the  then  Attorney  General — this  was  back  in  1986 — 
for  his  supposed  inconsistency  on  this  issue. 

Can  you  explain  your  own  seeming  inconsistency  on  the  role  that 
tradition  may  properly  play  in  constitutional  interpretation? 

Mr.  Bellinger.  The  starting  point  in  analyzing  any  constitu- 
tional issue  is  the  text  of  the  Constitution,  and  I  believe  the  text 
should  be  read  as  it  was  originally  understood  and  intended  to  be 
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read  by  those  who  authored  it,  and  that  is  baseUne  from  which  we 
begin  constitutional  analysis. 

It  is  the  case  in  msmy  areas  that — in  many  areas  of  the  law,  it 
is  the  case  that  we  also  have  an  evolving  200-year  tradition;  that 
is,  I  do  believe  with  respect  to  the  powers  of  the  President  of  the 
United  States  that  if  you  are  representing  the  United  States  in 
court  or  delivering  an  opinion,  you  look  not  only  to  the  conception 
of  the  Presidency  in  1787,  but  it  is  part  of  the  argument  what  has 
transpired  over  200  years  as  Washington,  and  then  Jefferson,  both 
Roosevelts,  have  made  assertions  of  Presidential  authority,  and 
that  those  have  come  to  be  accepted  as  valid.  That  is  a  valid  part 
of  the  constitutional  tradition. 

It  is  always  difficult  to  decide  at  what  point  a  constitutional  ac- 
tion by  decisionmakers  overrides  what  may  be  a  more  limited  view 
of  the  original  understanding,  and  if  I  recall  the  January  letter,  it 
was  my  view  that  a  relatively  few  small  uses  of  Presidential  au- 
thority in  a  warmaking  way  did  not  add  up  to  a  repeal  of  the  dec- 
laration of  war  clause  with  respect  to  the  sending  of  500,000  Amer- 
ican troops  overseas;  that  there  was  not — ^that  the  mere  fact  that 
some  President  said  it  was  not  enough  in  that  instance. 

Senator  HATCH.  Well,  one  might  argue  that  why  not  use  tradi- 
tion, you  know,  with  regard  to  justifying  certain  war  powers  be- 
cause there  are  some  pretty  flagrant  traditions  out  there  with  re- 
gard to  the  use  of  the  war  power. 

I  have  probably  used  up  my  10  minutes.  I  notice  that  the  lights 
were  not  on,  so  let  me  relinquish  the  questioning  at  this  time  and 
I  will  come  back  later. 

The  Chairman.  Senator  Metzenbaum. 

OPENING  STATEMENT  OF  SENATOR  METZENBAUM 

Senator  Metzenbaum.  Thank  you,  Mr.  Chairman.  Mr.  Bellinger, 
we  are  happy  to  welcome  you  here  and  we  commend  the  President 
upon  his  nomination  of  you.  You  have  a  very  distinguished  record. 
I  don't  have  a  lot  of  questions.  I  have  one. 

As  you  know,  many  of  us  who  are  outspoken  advocates  and  de- 
fenders of  a  woman's  constitutional  right  to  choose  get  tagged  as 
being  pro-abortion  or  antifamily.  Those  labels,  which  I  think  are 
unfair,  ignore  the  fact  that  the  freedom  to  choose  involves  a  range 
of  health,  legal,  social,  and  economic  issues  for  women  and  their 
families.  Being  pro-choice  also  means  supporting  policies  that  en- 
able women  to  avoid  abortions  through  contraception  and  adoption, 
as  well  as  greater  access  to  maternal  and  child  health  care. 

You  were  cochairman  of  the  National  Commission  on  America 
Without  Roe,  which  was  set  up  to  examine  the  serious  con- 
sequences that  overturning  Roe  v.  Wade  would  have  for  our  society. 
The  commission  included  national  leaders  in  many  fields  and  Mem- 
bers of  Congress  from  both  parties.  Last  year,  the  commission  is- 
sued a  report  after  a  6-month  study  of  how  the  loss  of  the  fun- 
damental right  to  choose  would  affect  our  Nation's  medical,  edu- 
cational, political,  public  health,  and  economic  institutions. 

Can  you  describe  for  us  your  role  as  cochairman  of  the  commis- 
sion and  tell  us  your  views,  as  well,  with  respect  to  the  report's 
findings? 
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Mr.  Bellinger.  Senator,  I  was  the  cochair  of  the  commission 
along  with  Dr.  Joyce  Lashoff,  who  had  been  dean  of  the  School  of 
Public  Health  at  the  University  of  California  and  was  president  of 
the  American  Public  Health  Association.  The  commission  was 
charged  with  first  considering  the  consequences  that  would  ensue 
if  Roe  V.  Wade  were  overruled  and  reproductive  freedom  were  se- 
verely curtailed,  but,  second,  to  propose  a  more  positive  vision  of 
family  and  reproductive  health  for  the  country. 

Its  members  included  business  leaders  like  Robert  McNamara; 
scientists  like  Carl  Sagan;  Leon  Letterman,  a  Nobel  laureate  in 
physics;  Dr.  Nada  Stotlin  of  the  University  of  Chicago  Medical  Cen- 
ter; Dr.  Ann  Wence,  who  is  chair  of  reproductive  endocrinology  at 
Northwestern  Medical  Center. 

Our  conclusion  was  that  the  national  goal  ought  to  be  to  make 
abortion  safe  and  legal,  but  rare.  I  think  it  was  the  commission  re- 
port that  made  that  view  of  the  problem  central;  that  it  should  be 
seen  as  America's  goal  should  be  to  reduce  the  need  for  abortion 
in  this  country  by  education  and  responsible  behavior,  by  research 
into  contraceptive  development,  by  birth  control  availability,  and 
moreover  that  we  should  take  a  very  positive  stance  toward  bring- 
ing about  healthy  pregnancies,  healthy  child-bearing,  and  healthy 
children,  and  that  this  should  all  be  seen  as  a  more  positive  vision 
where  our  resources  ought  to  be  put  to  see  that  women  and  their 
families  have  the  real  capacity  to  make  real  choices,  including  the 
choice  of  safe  and  effective  contraception  and  the  ability  to  have 
healthy  pregnancies  and  healthy  young  children. 

Senator  Metzenbaum.  Thank  you  very  much.  Mr.  Chairman,  I 
have  no  further  questions. 

The  Chairman.  Thank  you  very  much. 

Senator  Thurmond. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  We  are  glad  to 
have  you  with  us.  Professor  Dellinger. 

Mr.  Dellinger.  Thank  you.  Senator. 

Senator  Thurmond.  Concerning  Roe  v.  Wade,  do  you  believe  that 
the  Supreme  Court  could  have  reached  the  same  conclusion  on 
grounds  of  equal  protection  as  they  did  by  finding  the  right  of  pri- 
vacy emanating  from  the  Constitution? 

Mr.  Dellinger.  I  do,  Senator,  yes. 

Senator  Thurmond.  Professor  Dellinger,  the  Supreme  Court  rul- 
ing in  Missouri  v.  Jenkins  gave  district  courts  the  broad  authority 
to  raise  taxes  or  increase  taxes  as  part  of  a  judicial  remedy.  It  is 
my  belief  that  the  legislative  branch  is  the  sole  governmental  body 
to  raise  taxes,  whether  it  is  a  city  council  or  a  State  legislature  or 
the  Congress.  Some  of  us  Senators  have  introduced  a  bill  to  reverse 
that  decision.  I  was  just  wondering  how  you  felt. 

Mr.  Dellinger.  Well,  I  certainly  agree  that  the  decision  to  tax 
is  a  decision  that  ought  regularly  to  be  made  by  the  direct  rep- 
resentatives of  the  people.  I  mean,  that  is  a  longstanding  and  very 
deep  tradition  from  the  founding  of  this  country,  the  right  to  have 
an  elective  role  in  determining  taxation,  and  the  resistance  of  tax- 
ation by  the  British  Crown  was  an  important  principle. 
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There  are  very  few  and  limited  circumstances  in  which  a  court 
ought  to  ever  order  a  remedy  that  would  require  the  raising  of  tax- 
ation. It  would  only  be  in  instances — I  think,  as  Solicitor  General 
Drew  Days  testified,  only  where  the  court  was  carrying  out  a  rem- 
edy of  a  clear  constitutional  violation  and  that  involved  some  ex- 
penditure of  funds  might  that  indirectly  be  an  effect.  But  I  do  think 
there  should  be  a  considerable  restraint  on  any  judicial  remedy  in- 
volving taxation  because  that  is  a  very  complex  subject  that  ought 
to  be  left  to  State  and  local  officials,  and  particularly  those  in  the 
legislative  branch. 

Senator  Thurmond.  Under  our  tripartite  system,  the  Congress 
makes  the  law,  the  Executive  enforces  the  law,  and  Judicial  merely 
interprets  the  law.  It  is  the  opinion  of  a  number  of  us  Senators  that 
the  judiciary  does  not  have  the  right  to  impose  taxes.  Otherwise, 
they  are  performing  a  dual  function. 

Mr.  Dellinger.  I  think  that  you  correctly  state  the  basic  propo- 
sition that  matters  as  intrusive  as  taxation  are  legislative  matters. 

Senator  Thurmond.  Now,  do  you  believe  that  a  statute  withhold- 
ing this  authority  to  Federal  judges  could  withstand  constitutional 
scrutiny?  As  I  said,  some  of  us  have  introduced  a  bill  which  would 
affect  only  the  remedial  jurisdiction  of  the  lower  Federal  courts  to 
prohibit  them  from  ordering  new  taxes  or  tax  increases  as  part  of 
a  judicial  remedy.  It  does  not  affect  their  jurisdiction  with  regard 
to  the  type  of  case  they  may  hear. 

Some  have  argued  that  a  constitutional  amendment  is  necessary 
to  overturn  the  Jenkins  decision.  However,  it  is  felt  that  a  statute 
would  be  sufficient.  I  was  just  wondering  if  you  had  an  opinion  on 
this. 

Mr.  Dellinger.  I  do  not.  Senator,  without  having  a  chance  to 
study  the  particular  legislation.  I  do  think  that  Congress  has  sig- 
nificant authority  to  revise  the  remedies  that  are  available  in  Fed- 
eral courts,  but  whether  any  particular  statute  is  constitutional  is 
something  that  I  would  have  to  study  the  particular  statute. 

Senator  THURMOND.  Professor  Dellinger,  there  is  a  good  chance 
that  the  Congress  will  this  year  adopt  a  proposed  constitutional 
amendment  mandating  a  balanced  Federal  budget.  If  you  recall,  we 
did  that  several  years  ago  in  the  Senate  and  the  House  killed  it, 
but  there  is  a  good  chance  this  year  of  adopting  it  again.  If  it  goes 
to  the  House,  we  think  that  they  have  a  chance  of  passing  it  there. 

If  such  an  amendment  becomes  part  of  the  Constitution,  who,  in 
your  opinion,  would  have  standing  to  enforce  this  amendment? 

Mr.  Dellinger.  My  answers  would  be  tentative  on  that  question. 
Senator,  but  I  can  imagine — and  I  believe  that  I  testified  before  the 
Senate  Budget  Committee  that  I  could  contemplate  several  ways  in 
which  issues  under  the  amendment  might  come  into  litigation.  One 
would  be  that  if  the  amendment  were  law  and  the  budget  was  out 
of  balance  and  the  President  took  steps  to  bring  it  into  balance  in 
order  to  comply  with  the  amendment  by  cutting  a  particular  pro- 
gram, persons  who  were  entitled  to  be  recipients  under  that  pro- 
gram and  whose  benefits  had  been  cut  to  comply  with  the  constitu- 
tional amendment  might  then  have  some  standing  to  challenge  the 
action  of  the  President  under  the  amendment. 

The  amendment  itself,  of  course,  would  be — if  it  had  been  prop- 
erly ratified,  would  be  part  of  the  Constitution  and  in  itself  would 
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be  beyond  challenge,  but  its  implementation  might  be  challenged  in 
litigation  by  beneficiaries  of  government  programs.  I  would  not  con- 
template that  taxpayers  would  have  the  right  to  bring  litigation 
under  it,  but  I  would  have  to  see  a  particular  case  and  think  about 
it  in  a  particular  instance  before  I  could  be  sure  about  that. 

Senator  Thurmond.  Do  you  feel  Members  of  Congress  would 
have  the  authority  to  do  that? 

Mr.  Bellinger.  Senator,  I  do  not  know,  I  do  not  know.  The 
courts  have  allowed  Members  of  Congress  standing  in  some  cases. 
I  have  not  always  been  persuaded  that  congressional  standing 
made  sense  in  all  instances. 

Senator  Thurmond.  I  was  just  wondering  who  you  felt  would 
have  the  standing  to  do  it. 

Mr.  Bellinger.  Possibly,  beneficiaries. 

Senator  THURMOND.  You  mentioned  the  President.  Is  there  any- 
body else,  do  you  think? 

Mr.  Bellinger.  It  is  difficult  to  imagine  who  the  plaintiffs  would 
be  until  we  knew  what  kind  of  issue  had  arisen  under  the  amend- 
ment. 

Senator  Thurmond.  Professor  Bellinger,  I  understand  that  in 
1989  in  the  Webster  abortion  case  that  you,  along  with  others, 
signed  a  brief,  several  dozen  professors.  According  to  the  brief, 
some  of  the  signatories  believed  that  the  States  do  not  possess  a 
compelling  State  interest  justifying  abortion  regulations  even  after 
the  point  that  an  unborn  child  attains  viability.  Would  you  care  to 
explain  that? 

Mr.  Bellinger.  Senator,  I  do  not  recall — this  would  not  have 
been  a  brief  that  I  wrote.  I  may  have  been  a  signatory,  but  that 
is  not  my  view.  I  believe  that  the  court  has  been  clear  that — the 
Supreme  Court  decisions  have  been  clear  that  a  State  does  have  a 
compelling  interest  in  protecting  the  potential  life  of  a  viable  fetus. 

Senator  Thurmond.  Some  of  the  recent  decisions  do  hold  that 
now,  don't  they? 

Mr.  Bellinger.  I  am  sorry.  Senator? 

Senator  Thurmond.  Some  of  the  recent  decisions  of  the  Supreme 
Court  do  hold  that  the  States  have  the  power  to  make  some  regula- 
tions? 

Mr.  Bellinger.  Yes,  they  do. 

Senator  Thurmond.  We  don't  want  to  take  any  more  rights  from 
the  States.  The  States,  when  the  Constitution  was  written,  really 
were  to  be  the  dominant  bodies  of  the  Government.  This  Federal 
Government  was  to  be  a  government  of  limited  powers.  The  States 
could  do  anything  not  prohibited  by  the  Constitution.  The  Federal 
Government  could  do  only  those  things  where  it  had  specific  au- 
thority. Of  course,  you  know  the  9th  and  10th  amendments  explain 
themselves.  You  believe  in  the  10th  amendment,  don't  you? 

Mr.  Bellinger.  Yes,  I  do.  Senator.  I  do,  indeed. 

Senator  Thurmond.  That  is  all.  Thank  you  very  much. 

The  Chairman.  Senator,  do  you  believe  in  the  ninth  amendment? 
[Laughter.] 

Senator  Grassley. 
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OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Congratulations  on  your  appointment.  I 
would  like  to  discuss  some  issues  with  you.  First,  and  most  impor- 
tant to  me,  is  the  very  important  role  that  you  might  play  in  deter- 
mining the  new  administration's  activities  in  regard  to  the  false 
claims  legislation,  or  qui  tam  legislation. 

You  probably  know  about  this  law,  but  just  let  me  give  a  little 
bit  of  background.  Qui  tam  legislation  allows  a  citizen  to  bring  a 
case  to  court  if  he  or  she  feels  there  is  fraudulent  use  of  taxpayers 
money.  The  law  was  passed  during  the  Abraham  Lincoln  adminis- 
tration. We  strengthened  it  in  1986,  and  there  has  been  $500  mil- 
lion recovered  just  in  the  last  3  years.  In  fact,  in  December  there 
was  one  case  of  $110  million. 

I  have  discussed  this  with  a  lot  of  people  that  you  will  work  with 
and  I  am  satisfied  that  your  boss,  Attorney  General  Reno,  is  doing 
a  lot  to  review  this  and  deal  with  some  problems  that  we  had  with 
the  previous  administration.  I  felt  two  things.  One,  at  the  political 
level  there  was  some  opposition  to  it  that  prepared  the  full  imple- 
mentation of  it,  at  least  full  use  of  it.  And  then  maybe  even  at  the 
professional  level  within  the  Department,  there  was  some  concern 
about  it.  I  hope  that  those  concerns  can  be  overcome. 

Since  you  have  stated  in  your  constitutional  writings  that  con- 
stitutional interpretation  should  reflect  history,  precedent  and  tra- 
dition, as  well  as  text,  is  it  relevant  to  your  analysis  of  the  con- 
stitutionality of  qui  tam  that  the  first  Congress  enacted  qui  tam 
statutes  and  that  the  particular  qui  tam  provisions  at  issue  today 
were  enacted  in  1863? 

Mr.  Dellinger.  I  think  it  is  very  relevant. 

Senator  Grassley.  Does  qui  tam  violate  the  appointments  clause 
of  article  II  because  it  allows  litigation  to  be  conducted  on  behalf 
of  the  Government  by  someone  other  than  an  executive  branch  offi- 
cial? 

Mr.  Dellinger.  Senator,  I  probably  should  not  give  a  final  an- 
swer because  the  matter  may  still  be  under  review  in  the  Depart- 
ment, but  let  me  say  that  generally  I  believe  that  we  should  accord 
a  great  deal  of  weight  to  previous  positions  taken  by  the  Office  of 
Legal  Counsel,  but  there  are  some  instances  where  there  are 
counter-arguments. 

For  example,  the  position  of  the  Office  of  Legal  Counsel  that  that 
was  an  appointments  clause  violation  has  never  been  accepted  by 
the  rest  of  the  Department,  so  that  in  that  sense  I  think  it  may 
be  seen  as  something  that  never  became  solid  and  established  as 
a  Department  of  Justice  provision.  The  Solicitor  General's  Office,  I 
believe,  never  acquiesced  in  that  interpretation,  and  that  may  be 
also  a  relevant  factor  in  the  event  of  a  review  of  that  question. 

Senator  GRASSLEY.  Do  qui  tam  actions  violate  article  III  standing 
requirements  because  the  relater  does  not  have  an  injury,  in  fact? 

Mr.  Dellinger.  Again,  I  would  not  want  to  give  a  final  answer 
in  case  this  is  still  under  consideration  in  the  Department.  My 
facts  are  not  clear,  but  my  own  view — I  may  have  been  one  of  the 
few  people  who  actually  looked  at  this  question  before  becoming  a 
nominee.  I  just  had  occasion  to  share  articles  with  a  professor  who 
had  written  on  this. 
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My  general  approach  would  be  to  assume  that  if  you  offer  a  re- 
ward to  someone  who  successfully  brings  an  action  that  you  have 
clearly  created  a  stake  in  the  outcome  as  a  general  proposition.  I 
mean,  I  would  stop  short  of  applying  that  to  qui  tam,  but  it  cer- 
tainly makes  sense  to  me  that  there  is  a  real  benefit  to  be  obtained 
in  that  instance. 

Senator  Grassley.  And  lastly  on  this  question  of  qui  tam,  does 
a  qui  tam  action  violate  the  separation  of  powers  by  interfering 
with  the  Executive  power  to  enforce  the  law? 

Mr.  Dellinger.  Senator,  again,  I  would  not  want  to  have  a  final 
answer  on  that,  and  that  may  be  an  area  where  the  Department 
of  Justice  needs  to  make  sure  that  its  institutional  interests  are 
protected  of  being  in  charge  of  litigation.  There  may  be  areas  that 
need  to  be  worked  out  there  that  are  beyond  my  present  knowl- 
edge, though  I  would  think  those  are  problems  that  ought  to  be 
soluble.  But  the  Department's  litigating  authority  and  independ- 
ence needs  to  be  protected  itself  to  some  extent  so  that  you  do  not 
have  different  litigators  stepping  on  each  other's  cases.  That  may 
require  some  work,  but  I  think  that  that  inquiry  is  going  on  in  good 
faith. 

Senator  GRASSLEY.  As  a  nonlawyer,  I  am  not  in  a  position  to 
argue  any  legal  points  with  you,  but  as  just  a  matter  of  public  pol- 
icy, it  seems  to  me  that  we  have  over  300  cases  pending  that  have 
been  pursued  to  some  extent  or  other  under  this.  The  vast  amount 
of  money  that  is  brought  in,  plus  the  incentive  to  expose  a  lot  more 
fraudulent  activity  in  the  future — just  the  history  of  its  use  for  a 
short  period  of  time — ought  to  dictate  as  a  matter  of  sound  fiscal 
policy  and  sound  personnel  policy  that  we  ought  to  do  what  we  can 
to  make  sure  that  it  is  not  only  used,  but  encourage  the  use  of  it. 

For  us  in  the  Senate,  it  is  particularly  bothersome — again,  not 
this  administration,  but  the  previous  administration,  that  they 
would  not  speak  to  the  point  of  constitutionality  in  the  four  or  five 
cases  where  it  has  been  raised  and  upheld  in  every  instance  I 
might  add.  Our  Senate  counsel  had  to  argue  in  support  of  the  con- 
stitutionality. So  we  think  that  your  Department's  backing  of  it  ob- 
viously gives  much  more  weight  to  the  constitutionality  of  it  than 
our  own  Senate  counsel,  as  outstanding  as  his  case  arguments 
were. 

I  would  like  to  ask  your  opinion  about  the  speech  and  debate 
clause  and  the  separation  of  powers.  My  colleagues  have  used  these 
two  constitutional  doctrines  to  argue  against  Congress  falling  with- 
in the  provisions  of  a  whole  host  of  laws  that  Congress  has  exempt- 
ed itself  from,  and  I  have  been  in  the  leadership  of  trying  to  get 
these  laws  applicable  to  Congress,  as  we  did  in  the  last  civil  rights 
law,  as  an  example,  and  not  only  myself,  but  with  Senator  Mitch- 
ell's help. 

What  is  your  view  regarding  separation  of  powers  and  the  speech 
and  debate  clause,  particularly  whether  or  not  the  doctrines  pre- 
clude congressional  coverage? 

Mr.  Dellinger.  Senator,  that  is  something  I  think  would  have 
to  be  resolved,  you  know,  on  a  case-by-case  basis  with  regard  to 
each  statute.  The  speech  and  debate  clause  is  obviously  an  impor- 
tant protection  of  legislative  independence,  but,  as  important  as  it 
is,  is  not  a  part  of  the  Constitution  with  which  I  am  very  familiar 
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in  terms  of  the  cases,  so  that  I  have  not  previously  addressed  the 
question  of  whether  there  are  speech  and  debate  clause  problems 
with  that  application  to  Congress. 

Senator  Grassley.  Would  it  be  appropriate  for  me  to  ask  before 
your  name  comes  before  the  Senate  if  maybe  you  could  give  us  a 
written  answer? 

Mr.  Bellinger.  Sure;  I  would  be  happy  to. 

[See  Questions  and  Answers  following  this  hearing.] 

Senator  Grassley.  In  1992,  your  Agency— obviously,  you  weren't 
head  of  it  then — published  an  opinion  that  the  Madison  amend- 
ment, which  is  the  27th  amendment,  had  been  ratified,  although  it 
had  been  proposed  200  years  ago.  You  have  written  that  the 
amendment  was  dead.  Do  you  now  concur  in  the  OLC  opinion,  and 
do  you  believe  that  the  27th  amendment  has  been  ratified? 

Mr.  Dellinger.  Senator,  my  own  personal  view  is  that  it  was 
dead,  and  I  have  not  changed  that  view.  I  wrote  that  in  an  article 
in  the  Harvard  Law  Review  in  about  1980  that  said  that  the 
amendments  proposed  by  the  first  Congress  over  200  years  ago  at 
some  point  lapsed  and  became  a  dead  letter.  I  mean,  my  proposal 
was  that  Congress  should  re-propose  that  amendment  which,  as  a 
matter  of  policy,  I  favored  that  an  intervening  election  should  occur 
before  salaries  are  raised  or  lowered,  and  that  it  would  be  speedily 
ratified  by  the  States  and  then  we  wouldn't  have  any  doubt  that 
it  was  a  valid  part  of  the  Constitution. 

It  is  interesting,  though,  that  you  raise  this  because  the  fact  that 
I  took  the  view  that  it  was  dead,  in  my  view,  does  not  suggest  that 
the  Office  of  Legal  Counsel  should  change  its  position  on  the  ques- 
tion; that  is,  my  view  is  just  one  source  of  addressing  this.  I  think 
there  is  respect  for  the  prior  decision  made  by  the  Office  of  Legal 
Counsel.  There  is  the  fact  that  a  number  of  other  constitutional 
scholars  felt  that  this  amendment  did  meet  all  the  formal  require- 
ments and  was  valid,  and  I  don't  see  any  reason  for  the  Office  of 
Legal  Counsel  to  change  its  position  on  that  question  merely  be- 
cause I  wrote  an  op  ed  or  a  letter  to  the  editor  or  something  taking 
a  different  view.  Our  job  is  not  to  put  my  views  into  law,  but  to 
look  and  ascertain  across  the  board  what  the  best  judgment  is. 

Senator  Grassley.  Well,  on  a  new  aspect  of  it,  can  an  automatic 
cost-of-living  adjustment  take  place  under  the  Madison  amend- 
ment? 

Mr.  Bellinger.  I  have  expressed  an  opinion  on  that  and  so  I 
have  to  address  it.  I  thought  one  of  the  ironies  of  the  adoption  of 
the  Madison  amendment  was  that  it  locked  in  the  congressional 
pay  increase — I  don't  think  there  is  any  question  about  that — the 
one  that  was  in  place,  because  the  amendment  says  that  there 
shall  be  no — I  don't  have  it  before  me — no  alteration  in  compensa- 
tion, no  change,  until  an  election  has  intervened,  and  that  meant 
up  or  down.  It  was  not  a  slip  of  the  pen  because  as  I  looked  at  the 
discussions  in  the  first  Congress  that  proposed  this  amendment, 
they  were  quite  clear  that  one  of  the  evils,  they  thought,  would  be 
the  evil  of  members  lowering  the  salaries  too  much  so  that  yeomen 
and  farmers  couldn't  afford  to  come  and  be  in  Congress.  So  they 
quite  clearly  meant  what  it  says  that  you  may  not — the  word  is 
"vary"  the  compensation.  Compensation  may  not  be  varied,  so  if 
there  is  a  bill  that  has  a  cost-of-living  increase  in  it  that  is  part 
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of  the  law,  I  don't  think  you  can  roll  that  back.  It  has  to  take  effect, 
and  that  was  how  I  publicly  interpreted  the  amendment  at  the 
time  this  question  was  raised. 

Senator  Grassley.  Mr.  Chairman,  I  yield  the  floor.  Do  we  have 
permission  to  submit  questions,  in  addition  to  the  one  that  I  have 
already  mentioned,  for  answer  in  writing? 

The  Chairman.  Yes,  Senator.  I  would  hope,  though,  you  could 
submit  them  before  the  day  is  closed. 

Senator  Grassley.  We  can. 

The  Chairman.  Good;  then  there  is  no  problem. 

[See  Questions  and  Answers  following  this  hearing.] 

The  Chairman.  I  yield  now  to  the  Senator  from  tftah,  Senator 
Hatch. 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  As  you  know,  Profes- 
sor Bellinger,  I  have  watched  you  through  the  years,  have  read  a 
lot  of  your  writings.  You  are  a  very  bright  law  professor,  somebody 
I  have  a  great  deal  of  respect  for.  So  it  is  an  opportunity  for  me 
to  explore  some  of  these  things,  and  I  hope  you  don't  mind,  because 
you  are  taking  over  a  very,  very  important  position  down  there  at 
the  Department  of  Justice  and  I  think  you  are  capable  of  doing  so, 
very  capable. 

In  your  Planned  Parenthood  v.  Casey  brief,  as  I  recall  it,  you  took 
the  position,  as  I  understand  it,  that  a  vastly  different  rule  of  stare 
decisis  operates  for  precedent  that  creates  a  new  right,  on  the  one 
hand,  and  precedent  that  declines  to  create  a  new  right  on  the 
other,  at  least  if  I  read  it  correctly. 

Specifically,  you  seem  to  hold  the  view  that  precedent,  no  matter 
how  incorrect,  that  created  a  new  right  should  rarely,  if  ever,  be 
overturned,  while  precedent  that  declines  to  create  a  new  right 
should  be  overturned  if  wrong.  Now,  do  you  think  I  have  fairly 
summarized  your  opinion  there? 

Mr.  Bellinger.  Senator,  I  don't  know.  I  have  not  reread  the 
Casey  brief.  I  did  it  in  conjunction  with  Lloyd  Cutler  and  Michael 
Small. 

Senator  Hatch.  Having  expressed  it  that  way,  do  you  take  that 
position? 

Mr.  Dellinger.  So  I  can't  be  certain  that — I  mean,  I  know  that 
you  are  attempting  to  fairly  characterize  it.  I  just  can't  be  sure  as 
to  what  the  position  was. 

Senator  Hatch.  You  can  see  why  I  am  concerned  because  I  am 
concerned  that  this  asymmetry  in  your  analysis 

Mr.  Dellinger.  It  sounds  like  a  one-way  rachet  that  only  a  cer- 
tain kind  of  decision  gets  stare  decisis  respect  as  compared  to  an- 
other kind  of  decision. 

Senator  Hatch.  Sure. 

Mr.  Dellinger.  And  I  can  understand  why  that  standing  alone 
would  be  a  cause  for  concern. 

Senator  Hatch.  Well,  it  looks  like  it  is  inherently  biased  toward 
liberal  rights  rather  than 

Mr.  Dellinger.  It  does  sound  that  way,  and  I  hope  that — I  was 
not  expressing  myself  well  if  that  is  what  I  stated  because  that 
sounds  like  an  awfully — it  sounds  like  it  could  be  criticized  as  a 
one-way  rachet. 
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Senator  Hatch.  Even  more  than  liberal  rights,  it  seems  to  be 
racheting  a  one-way  approach  toward  liberal  results  and  ignoring 
the  other  side. 

Mr.  Bellinger.  Yes;  I  can  understand  a  concern,  and  I  would 
hope  that  the  brief  we  filed  was  somewhat  more  nuanced.  I  must 
say  that  I  believe  that  the  last  time  I  looked  carefully  at  the  brief, 
in  this  context  I  feel  obliged  to  say  that  I  took  some  pleasure  in 
the  fact  that  I  believe  that  the  position  taken  by  Justices  O'Connor, 
Souter,  and  Kennedy  in  their  joint  opinion  on  stare  decisis  very 
closely  tracks  the  argument  that  Mr.  Cutler  and  Mr.  Small  and  I 
had  made  in  our  brief  on  behalf  of  certain  Members  of  the  House 
and  Senate. 

I  think  if  you  put  that  brief  down  beside — or  that  was  my  read- 
ing of  Casey.  If  you  put  our  brief  alongside  of  Casey,  the  O'Connor- 
Kennedy-Souter  opinion  comes  very  close  in  its  statement  of  stare 
decisis  and  the  question  of  giving  some  deference  to  settled  expec- 
tations that  have  built  up  around  a  right  that  makes  me  think  that 
the  brief  must  have  been  fairly  sound  because  I  certainly  thought 
of  the  joint  opinion  as  a  very  sound  analysis  of  stare  decisis. 

Senator  HATCH.  Well,  that  is  very  interesting.  Let  us  accept  for 
a  moment  that  that  t3rpe  of  asymmetry  is  valid  that  creates  rights 
or  new  rights — well,  let  me  put  it  this  way.  If  erroneous  decisions 
creating  new  rights  are  to  be  frozen  into  permanent  existence, 
whether  they  are  right  or  wrong,  or  the  rationale  is  right  or  wrong, 
shouldn't  it  also  be  incumbent  upon  a  Justice  to  resolve  all  doubts 
against  the  creation  of  new  rights? 

I  mean,  it  seems  to  me  that  otherwise,  if  you  don't  do  that,  you 
have  a  one-way  rachet,  which  you  have  described  it  as,  under 
which  government  by  judiciary  completely  replaces  government  by 
the  people. 

Mr.  Bellinger.  That  would  certainly  be  an  argument  against 
the  proposition  which  I  certainly  would  not  share  that  an  erroneous 
decision  creating  new  rights  should  be  frozen  into  the  law. 

Senator  HATCH.  Well,  I  am  glad  to  hear  that. 

Mr.  Bellinger.  I  mean,  Justice  Powell,  I  think,  stated  it  very 
well  when  he  said  that  this  kind  of  adjudication  calls  for  the  exer- 
cise of  caution  and  restraint  on  the  part  of  the  courts  when  they 
are  building  on  a  tradition,  and  that  is  where  I  would — I  do  think 
that  caution  is  there,  and  the  existence  of  any  doctrine  of  stare  de- 
cisis ought  to  make  one  cautious  about  the  extension  and  applica- 
tion of  the  law,  that  you  are  resolving  more  than  the  case  before 
you.  You  are  indeed  influencing  the  future,  and  that  ought  to  give 
pause  to  any  adjudicator. 

Senator  Hatch.  I  just  thought  that  was  interesting  in  the  brief 
and  I  just  wanted  to  ask  you  because  it  is  something  that  intrigued 
me. 

In  1987,  as  I  recall,  OLC,  the  Office  of  Legal  Counsel,  rendered 
an  opinion  that  the  Federal  Government  could  design  a  voucher 
program  under  which  parents  could  redeem  their  vouchers  at  reli- 
gious as  well  as  secular  private  elementary  and  high  schools.  Now, 
you  yourself  have  espoused  a  "neutrality"  test  for  the  establish- 
ment clause  in  which,  in  your  words,  the  "key  factor  is  the  disposi- 
tive role  of  private  citizen  choice." 
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Now,  given  that  dispositive  role,  to  use  your  language,  that  pri- 
vate citizen  choice  plays  in  the  allocation  of  funds  under  a  voucher 
system,  would  you  agree  that  a  voucher  system  that  includes  both 
religious  and  secular  private  elementary  and  high  schools  would 
properly  be  ruled  constitutional? 

Mr.  Bellinger.  I  think  that  the  decisions  of  the  Supreme  Court 
are  in  some  tension  on  this  question  at  the  moment.  As  you  may 
recall,  the  Court  held  in  an  opinion,  I  believe,  by  Justice  Brennan 
that,  if  I  also  recall,  was  a  5-to-4  opinion — ^the  Court  struck  down 
a  program  whereby  special  supplemental  teachers  for  low-income 
children  were  provided  to  parochial  as  well  as  public  school  stu- 
dents, and  some  commentators,  I  have  noticed,  have  at  least  raised 
the  question  of  whether  that  is  still — how  you  reconcile  that  with 
the  more  recent  decisions  that  place  such  a  strong  emphasis  on 
nondiscrimination,  but  I  think  there  is  some  tension  in  the  Court's 
holdings  in  this  area. 

Senator  HATCH.  Let  me  just  move  to  another  subject.  Professor 
Bellinger,  as  you  know,  the  Supreme  Court,  through  a  process  of 
so-c£dled  selective  incorporation,  has  applied  most,  if  not  all,  of  the 
provision  of  the  Bill  of  Rights  against  the  States.  Thus,  for  in- 
stance, the  first  amendment,  which  originally  was  intended  to 
apply  only  to  the  Federal  Government,  has  been  applied  to  restrict 
the  States.  But  the  second  amendment,  which  protects  the  rights 
of  law-abiding  citizens  to  own  firearms  in  this  country,  is  not. 

Now,  do  you  believe  that  the  second  amendment  ought  to  or  not 
ought  to  be  applied  to  the  States? 

Mr.  Bellinger.  Senator,  that  is  a  question  that  I  have  never  ad- 
dressed or  thought  about.  I  would  have  to  reflect  on  that  question. 

Senator  Hatch.  Why,  if  most  of  the  other  Bill  of  Rights — if  they 
apply  to  the  States,  why  shouldn't  the  second  amendment?  In  other 
words,  on  what  principled  basis  can  we  suggest  that  it  is  appro- 
priate to  apply  almost  all  of  the  other  provisions  of  the  Bill  of 
Rights  against  the  States,  but  not  the  second  amendment?  That  is 
a  matter  that  is  going  to  become  more  and  more  provocative  and 
difficult  through  the  years  because  these  second  amendments  real- 
ly, in  my  opinion,  are  very  valued  on  the  part  of  people  throughout 
the  country. 

Let  me  move  to  another  subject,  though,  that  is  going  to  become 
one — it  is  already  one  of  the  most  important  subjects  in  constitu- 
tional law,  but  is  going  to  become  even  more  important  as  we  con- 
tinue to  be  concerned  about  our  environment.  I  believe  that  one  of 
the  most  important  civil  rights  in  this  country  is  the  right  to  enjoy 
one's  property  without  confiscatory  regulation. 

For  instance,  in  my  own  home  State  of  Utah,  overzealous  Federal 
regulators  have  made  life  miserable  for  ordinary  landowners.  Last 
year,  the  Supreme  Court,  for  instance,  in  the  Lucas  case  held  that 
that  may  not  be  a  valid  approach,  or  at  least  gave  some  indications. 
It  held  basically  that  regulatory  "takings"  that  result  in  a  total 
diminution  in  market  value  of  a  piece  of  property  are,  again, 
"takings"  requiring  just  compensation  for  purposes  of  the  fifth 
amendment  and  its  takings  clause.  It  was  an  interesting  case.  It 
wasn't  very  broad,  it  only  went  so  far,  but  I  thought  it  was  an  in- 
teresting step. 
Bo  you  believe  that  Lucas  was  correctly  decided? 
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Mr.  Bellinger.  I  do,  I  do.  If  I  could  say  just  one  more  word 
about  that,  the  takings  clause  is  an  important  part  of  the  Constitu- 
tion. James  Wilson  of  Pennsylvania,  in  fact,  who  was  one  of  the 
leaders  at  the  Constitutional  Convention,  told  the  Pennsylvania 
ratifying  Convention  that  an  amendment  to  that  effect  would  be  a 
very  important  safeguard  that  ought  to  be  added  to  the  Constitu- 
tion, and  it  has  been  a  very  interesting  area  of  development. 

As  you  know,  the  Court  has  taken  very  small  steps  in  this  regard 
and  decided  in  Lucas,  a  case  that  may  not  come  up  again  because 
it  is  rare  that  there  will  be  a  total,  100  percent,  no  value  left  at 
all  diminution  of  a  piece  of  property  by  regulation  when  the  Gov- 
ernment hasn't  taken  it — but  I  was  persuaded  by  the  majority 
opinion  in  Lucas  that  this  case  certainly  met  the  test  of  an  effective 
taking. 

Senator  Hatch.  A  lot  of  us  were  a  little  disappointed  that  it  was 
construed  so  narrowly  in  that  particular  opinion. 

Mr.  Bellinger.  But,  you  know,  we  do  have  a  tradition  that  the 
Court  should  not  decide  unnecessarily  broad  constitutional  ques- 
tions, and  that  tradition  applies  in  the  takings  area  as  well. 

Senator  Hatch.  There  you  go  advocating  judicial  restraint. 

Mr.  Bellinger.  Judicial  restraint. 

Senator  Hatch.  I  will  tell  you,  I  am  really  impressed  by  that. 

Let  me  just  go  a  little  bit  further,  though,  on  this.  Bo  you  think 
that  a  regulatory  taking  that  results  in  less  than  a  complete  dimi- 
nution in  the  market  value  of  a  piece  of  property  could  be  a  taking 
requiring  just  compensation  under  the  purposes  of  the  fifth  amend- 
ment. 

Mr.  Bellinger.  Senator,  I  don't  know  beyond  that.  Beyond  read- 
ing Lucas,  I  haven't  dealt  extensively  in  this  area  and  I  sort  of  wait 
to  see  where  the  Court  is  going  to  go  the  way  everyone  else  does. 
I  mean,  this  is  truly  an  open  question. 

Senator  Hatch.  I  think,  Walter,  what  I  am  trying  to  do  here 
today  is  to  get  you  to  give  a  little  thought  to  our  Western  States. 

Mr.  Bellinger.  I  will.  I  am  happy  to  do  that. 

Senator  Hatch.  If  they  find  a  puddle  on  the  ground  in  Utah 

Mr.  Bellinger.  Is  it  a  wetland? 

Senator  Hatch.  It  is  a  wetland,  and  it  becomes  a  taking,  really, 
in  my  opinion,  of  property  rights  that  our  farmers  and  others  are 
really  getting  very  upset  about,  so  it  is  important  that  I  bring  this 
matter  to  your  attention. 

In  another  area,  on  unenumerated  rights,  this  is  a  very  impor- 
tant area  as  far  as  I  am  concerned,  and  really  not  too  well  under- 
stood by  many  in  our  society.  Bo  you  agree  with  the  Court's  deci- 
sion in  Bowers  v.  Hardwick;  that  is,  that  State  laws  prohibiting  ho- 
mosexual conduct  between  consenting  adults  do  not  violate  due 
process,  regardless  of  whether  the  Court  feels  that  such  laws  are 
wise? 

In  other  words,  in  your  own  best  legal  opinion,  did  the  Court  get 
it  right  or  did  it  get  it  wrong  in  Bowers  v.  Hardwick?  It  is  a  tough 
case  and  it  is  a  5-to-4  decision,  a  very  close  problem. 

Mr.  Bellinger.  A  two-part  answer.  Let  me  reemphasize  again 
that  I  enjoy  our  dialog  so  much  I  lose  sight  of  the  fact  that  the  role 
of  the  Office  of  Legal  Counsel  is  to  apply  the  law  that  is  out  there. 

Senator  Hatch.  That  is  right. 
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Mr.  Bellinger.  And  that  is  something  I  will  not  forget  in  the  Of- 
fice, so  that  the  majority  opinion  in  Bowers  v.  Hardwick  is  where 
the  Office  will  look  for  guidance  in  applying  any  issue  in  this  area. 
That  is  the  law  and  that  is  the  Court's  position. 

The  Chairman.  If  I  could  interrupt  for  a  minute,  I  also  suggest 
that  if  the  President  ever  saw  fit  to  follow  my  recommendation  or 
others'  and  nominate  you  for  the  Supreme  Court,  what  you  say 
here  will  be  part  of  the  record. 

Senator  Hatch.  It  is  a  tough  issue  because,  as  you  know,  wasn't 
it  White  who  wrote  the  opinion? 

Mr.  Bellinger.  Yes. 

Senator  HATCH.  And  we  are  going  to  replace  White.  We  don't 
know  where  that  is  going  to  go  in  the  future,  so  it  is  an  interesting 
question.  It  is  one  that  I  think  is  worthwhile  answering. 

One  criticism  of  judicially  created  rights,  like  privacy,  gets  the 
Office  of  Legal  Counsel  into  all  kinds  of  issues  like  this,  and  you 
are  going  to  have  to  advise  them.  So,  you  know,  I  am  interested 
in  just  how  you  intend  to  operate  the  Office  with  regard  to  an  issue 
like  that  when  you  know  that  the  person  who  wrote  that  particular 
decision  is  no  longer  going  to  be  on  the  Court  and  will  be  replaced 
by  another  person,  hopefully  Judge  Ginsburg.  So  you  are  still  going 
to  be  advising  on  briefs  and  what  is  done,  so  your  position  is  very 
important.  Bo  you  have  a  position  on  it? 

Mr.  Bellinger.  I  was  more  persuaded  in  that  case  by  Justice 
Stevens'  opinion  that  I  thought  was  the  most  persuasive  in  Bowers. 

Senator  Hatch.  All  right.  One  criticism  of  judicially  invented 
rights  like  "privacy,"  in  the  eyes  of  a  lot  of  people,  is  the  inability 
in  any  principled  fashion  to  determine  what  the  boundaries  are.  In 
other  words,  once  you  create  an  unenumerated  broad-based  right 
called  "privacy,"  that  really  has  no  further  elucidation  in  the  Con- 
stitution, then  what  are  the  boundaries?  Where  do  you  set  them? 
In  other  words,  whether  or  not  such  a  right  will  be  recognized  in 
a  particular  context  depends  upon  the  predilection  of  the  judge  de- 
ciding the  case. 

Some  of  the  most  vocal  supporters  of  the  so-called  "right  of  pri- 
vacy" in  the  context  of  abortion  would  be  the  first  to  object  if  the 
Supreme  Court  employed  the  same  methodology  looking  outside 
the  text  of  the  Constitution  to  protect  economic  rights  to  cut  back 
on,  say,  the  liberal  welfare  state  of  the  Federal  Government,  or 
even  State  governments  for  that  matter. 

Now,  one  can  still  be  pro-choice  as  a  matter  of  policy  and  support 
legislation  like  the  Freedom  of  Choice  Act  and  still  recognize  the 
illegitimacy  of  judges  making  up  rights  that  are  not  found  any- 
where in  the  Constitution.  You  agree  with  that,  I  suppose? 

Mr.  Bellinger.  Yes. 

Senator  HATCH.  In  your  view,  does  the  constitutional  right  to  pri- 
vacy encompass  the  following  activities,  or  should  it  encompass 
these  activities,  and  if  not,  why  not?  Now,  again,  I  am  not  trying 
to  give  you  a  rough  time.  I  just  want  to  point  out  here  in  this  hear- 
ing that  these  are  important  issues  and  they  arise  every  day.  These 
are  gut  issues  in  our  society,  and  just  what  are  the  boundaries  of 
this  so-called  unenumerated  right  of  privacy?  Every  time  we  get 
into  a  Supreme  Court  nomination,  every  time  we  get  into  a  major 
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issue  on  this  over  at  the  Justice  Department,  you  have  a  wide  vari- 
ety of  beUefs  on  just  what  the  boundaries  curtail  or  encompass. 

What  about  prostitution? 

Mr.  Bellinger.  I  think,  Senator,  that  in  this  area  one  central 
question  in  each  case  is  whether  there  is  a  valid  governmental  ob- 
jective, and  I  think  that  I  have  no  doubt  in  my  mind  that  govern- 
ment has  a  valid  objective  in  suppressing  commercialized  sex,  that 
those  laws  are  perfectly  constitutional. 

Senator  Hatch.  What  about  marijuana  use  in  one's  own  home? 

Mr.  Bellinger.  I  think  that  is  a  matter  for  State  legislatures  to 
resolve,  would  be  my  inclination. 

Senator  Hatch.  So,  if  State  legislators  decide,  like  Bowers  v. 
Hardwick,  that  it  should  be  prohibited  and  that  it  should  be  sub- 
ject to  criminal  penalties,  then  it  can  be? 

Mr.  Bellinger.  Let  me  say  as  a  general  proposition  that  Justice 
Harlan  in  his  concurring  opinion  in  Poe  v.  Ullman,  which  later  be- 
came his  opinion  by  reference  in  Griswold  v.  Connecticut,  said  that 
in  this  area  there  is  simply  no  substitute  for  the  exercise  of  rea- 
soned judgment.  I  mean,  I  think  that  has  been  a  tradition  that  con- 
tinues through  Justice  Powell,  who  said  that  the  articulation  of 
these  rights  must  be  done  with  caution  and  restraint,  but  the 
Court  should  not  abandon  its  responsibility. 

I  think  there  has  emerged  now  on  the  Supreme  Court,  through 
the  opinion  of  Justices  O'Connor,  Souter,  and  Kennedy  in  Casey,  a 
sense  that  there  should  be  a  careful  elaboration  of  reasoned  judg- 
ment, that  there  are  not  any  magical  bright  lines. 

Senator  Hatch.  If  the  State  does  a  careful  elaboration  of  the  rea- 
sons behind  its  prohibition  or  its  restriction,  then  that  is  good 
enough? 

Mr.  Bellinger.  That  is  correct. 

Senator  Hatch.  What  about  physician-assisted  suicide?  Now,  for 
those  who  are  watching  this  throughout  the  country,  what  I  am 
trying  to  point  out  is  that  you  can  talk  about  unenumerated  rights, 
and  especially  this  "right  of  privacy"  and  all  the  penumbras  in- 
volved in  that,  but  it  gets  down  to  some  pretty  serious  issues.  Some 
here  would  think  that  this  "right  of  privacy"  just  encompasses  ev- 
erything. Well,  it  doesn't. 

But  whenever  you  invent  a  new  right  under  the  Constitution, 
which  many  feel  this  unenumerated  right  has  become  to  establish 
some  social  principle — abortion,  in  this  case,  or  the  issue  in 
Griswold  on  the  right  of  contraceptives — when  you  do  that,  you 
may  be  going  beyond  the  constraints  of  the  Constitution  itself. 

But  let  us  take  doctor-assisted  suicide.  That  is  a  big  issue  in  this 
country  today.  Bo  the  States  have  the  right  to  curtail  that 
unenumerated  right  for  a  doctor  assist  in  suicide? 

Mr.  Bellinger.  Senator,  that  is  not  an  issue  on  which  I  have 
formed  an  opinion.  I  can  tell  you  that  I  think  one  aspect  of  a  court's 
resolving  that  would  be  to  listen  very  carefully  to  the  State's  rea- 
sons for  its  prohibition. 

Senator  Hatch.  But  if  a  State  can  show  logical  or  reasonable 
reasons  within  the  rule  of  reason  for  preventing  doctor-assisted  sui- 
cide, then  the  State  ought  to  be  able  to  do  so? 

Mr.  Bellinger.  I  think  if  the  State  shows  a  sufficient  interest, 
yes,  and  there  may  well  be — and  one  reason  I  think  it  is  difficult 
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to  sort  of  resolve  these  questions  briefly  is  that  there  may  well  be 
legitimate  State  interests  that  I  haven't  thought  of  at  this  moment 
that  good  briefing  by  the  State,  reflections  by  its  State  legislature, 
would  show. 

Senator  Hatch.  So  you  are  saying  the  States  have  some  leeway 
here? 

Mr.  Bellinger.  Right;  if  the  States  come  up  with— they  may 
show  that  there  is  a  possibility  of  overreaching,  that  there  are  pos- 
sibilities of  undue  influence,  that  outside  a  regularized  setting 
there  are  numerous  problems  that  I  haven't  thought  of,  and  I  often 
find  that  sometimes  when  I  say  to  myself,  well,  surely  a  State 
couldn't  do  that,  that  I  then  read  a  brief  and  see  that  the  State  has 
very  good  reasons,  indeed,  that  it  has  put  forward  for  carrying  out 
a  given  program.  So,  that,  in  a  sense,  is  why  you  need  to  look  at 
a  particular  individual  case  to  make  a  judgment. 

Senator  Hatch.  But  you  seem  to  be  coming  down  on  the  side 
that  if  the  State  can  give  legitimate  justification  for  the  restraint 
that  the  so-called  right  of  privacy  can  be  curtailed. 

Mr.  Bellinger.  That  is  close  to  being  an  accurate  statement  of 
my  views. 

Senator  Hatch.  Well,  make  it  more  accurate. 

Mr.  Bellinger.  My  two-sentence  version  of  constitutional  law — 
if  I  ever  held  a  very  short  course  that  only  consisted  of  two  sen- 
tences, it  would  be  this. 

Senator  HATCH.  Well,  I  will  be  interested  in  this. 

Mr.  Bellinger.  Proposition  1  would  be  that  before  the  Govern- 
ment may  interfere  with  a  citizen's  liberty,  the  Gk)vernment  must 
have  a  reason.  It  is  a  very  simple  statement. 

Senator  Hatch.  A  legitimate  reason. 

Mr.  Bellinger.  It  is  a  very  simple  statement,  but  it  is  the  basis 
of  Western  constitutionalism  that  we  are  not  a  country  in  which 
the  Government  can  say  to  its  citizens,  just  because  I  said  so,  that 
is  why.  The  Government  actually  has  to  have  a  reason. 

Now,  second,  in  the  last  60  years  we  have  6  decades  of  tradition 
where  the  Court  has  very  cautiously  determined  that  there  are 
some  liberties  that  are  so  fundamental,  such  as  the  right  of 
procreation  in  Skinner  v.  Oklahoma,  that  the  State  needs  a  very 
good  reason  indeed  for  interfering  with  that  fundamental  liberty, 
that  an  ordinary  reason  simply  isn't  enough  if  what  is  involved  is 
something  as  absolutely  fundamental  as  maintaining  one's  pro- 
creative  capacity.  You  know,  a  mere  plausible  reason  isn't  enough 
where  the  liberty  is  of  great  and  fundamental  importance.  Now,  the 
identification  of  such  interest  is  something,  again,  which  should  be 
done  with  caution  and  restraint,  as  Justice  Powell  and  Justice  Har- 
lan have  noted. 

Senator  Hatch.  Well,  that  is  interesting,  but  isn't  the  rub, 
though,  on  who  decides  what  is  a  legitimate  State  objective?  Is  it 
going  to  be  nine  unelected  judges  or  is  it  going  to  be  the  legislative 
elected  people  who  have  to  stand  for  reelection  to  justify  their  opin- 
ions? That  is  where  the  debate  comes  in. 

I  don't  want  to  prolong  this,  but  as  you  can  see,  just  in  this  little 
discussion  here,  it  isn't  as  simple  as  people  make  it  in  the  dema- 
gogic comments  on  both  sides,  by  the  way,  on  some  of  these  issues. 
For  instance,  does  the  State  have  the  right  to  prevent  euthanasia? 
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Does  the  State  have  the  right  to  prevent  incest  between  consenting 
adults  in  the  privacy  of  a  home?  Does  the  State  have  a  right  to  pro- 
hibit somebody  from  having  any  kind  of  pornography  within  the 
confines  of  one's  home?  Does  the  State  have  the  right  to  prohibit 
homosexual  marriages?  Does  the  State  have  the  right  to  have  anti- 
adultery  laws?  Does  the  State  have  the  right  to  prevent  infanticide 
of  newborn  children  with  birth  defects?  That  comes  into  hospital 
determinations,  as  you  know — Baby  Doe. 

These  are  important  issues  that  sometimes — those  who  are  al- 
ways arguing  for  this  "unenumerated  right"  of  "privacy"  don't  seem 
to  take  into  account.  How  about  sexual  activity  between  consenting 
children  and  adults?  You  could  just  go  on  and  on  to  show  that 
whenever  you  start  allowing  unelected  judges  to  make  these  very 
serious  determinations  and  take  it  away  from  elected  representa- 
tives who  have  to  stand  for  reelection,  you  then  have  rule  by  the 
courts  rather  than  by  a  separated  powers  doctrine  that  our  country 
believes  in. 

So  I  use  these  examples  not  to  offer  my  own  views  on  whether 
or  not  they  should  be  protected  conduct.  Some  of  those  clearly  I 
might  or  might  not  protect,  but  it  is  my  view  that  protection  for 
such  conduct  has  to  come,  if  at  all,  from  legislatures  and  not  the 
courts,  although  that  view  is  strongly  debated  here  in  the  commit- 
tee. 

The  point  is  that  under  the  amorphous  constitutional  right  of  pri- 
vacy, whether  or  not  that  conduct  is  protected  depends  not  on  any 
neutral  principle  of  adjudication,  but  rather  on  the  subjective  predi- 
lection of  judges  deciding  the  case.  That  bothers  me  a  lot  because 
that  is  what  is  happening.  This  is  not  the  rule  of  law;  it  is  govern- 
ment by  judiciary.  So,  that  is  the  reason  I  have  raised  these  issues, 
and  I  am  happy  to  see  that  you  see  the  difficulties  of  these  issues. 
It  is  one  thing  to  teach  constitutional  law;  it  is  another  thing  to 
have  to  live  with  the  laws  that  are  imposed  by  judges  who  have 
really  no  right  to  impose — maybe  "right"  isn't  the  word — who  really 
have  no  reason  to  impose  them. 

The  Chairman.  If  the  Senator  will  yield  for  just  a  second? 

Senator  Hatch.  Sure. 

The  Chairman.  I  would  point  out  that  there  are  a  number  of 
those  rights  to  privacy,  those  rights  that  are  considered  basic,  that 
the  Constitution  does  not  enumerate.  For  example,  the  State  of  Vir- 
ginia decided  black  folks  can't  marry  white  folks,  you  know,  and 
the  Court  came  along  in  Loving  and  said,  "hey,  wait  a  minute,  mar- 
riage is  a  pretty  basic  thing." 

Senator  Hatch.  That  is  right. 

The  Chairman.  Black  folks  should  be  able  to  marry  white  folks, 
and  oriental  folks,  black  folks,  and  so  on  and  so  forth.  The  Govern- 
ment has  no  darned  business  telling  you  who  you  can  marry.  They 
also  came  along  and  said,  by  the  way,  if  married  couples  want  to 
use  contraceptives  and  don't  want  to  have  a  child,  or  want  to 
choose  to  have  one  now  or  not  want  to  choose  to  have  one — they 
also  came  along  and  said,  you  know,  a  State  in  the  Midwest  can't 
in  the  middle  of  a  war  decide  kids  can't  learn  German,  or  can't 
learn  a  foreign  language. 

So  the  Senator  is  correct  that  this  is  a  very  difficult  area,  but  I 
would  make  a  distinction.  The  Senator  keeps  pointing  out  rights 
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not  guaranteed  by  the  Constitution.  There  is  a  difference  between 
rights  not  being  guaranteed  and  rights  not  being  enumerated. 
There  are  a  number  of  rights,  Hke  the  one  I  just  mentioned,  that 
are  not  enumerated,  but  are  guaranteed. 

So  the  point  that  I  would  Uke  to  make,  not  speaking  for  the  wit- 
ness, who  can  speak  for  himself — but  I  just  want  to  make  sure  for 
the  folks  who  are  listening  to  this  that  in  this  whole  area  of 
"unenumerated  rights"  you  either  adopt  the  view  that  there  are 
unenumerated  rights,  and  it  is  a  tough  call,  and  you  rely  upon  the 
language  of  the  Justice  quoted  by  our  witness  suggesting  that  rea- 
soned judgment  be  the  measure — and  I  might  add  there  are  a  num- 
ber of  criteria  over  60  years,  actual  yardsticks,  that  have  been  built 
to  determine  whether  or  not  a  right  is  enumerated  and,  if 
unenumerated,  whether  or  not  it  should  be  recognized  as  a  right. 
It  is  not  some  willy-nilly  notion  that  we  just  go  out  there  and  say 
this  is  the  way  it  is  going  to  be. 

The  last  point  I  would  like  to  make  is  that  this  reasoned  judg- 
ment has  served  us  fairly  well.  The  Court  has  not  gotten  very  far 
out  ahead  of  society  ever  on  these  matters.  As  far  as  our  elected 
officials  making  the  law  and  determining  what  should  be  constitu- 
tionally guaranteed  and  should  not  be,  the  elected  officials  who 
stood  for  reelection  in  the  State  of  Virginia  and  other  States  in  the 
past  concluded  that  black  folks  shouldn't  marry  white  folks.  That 
is  outrageous,  but  they  concluded  that,  and  they  concluded  it  year 
in  and  year  out  and  year  in  and  year  out.  The  Court  came  long  and 
said,  wrong,  you  can't  do  that. 

So  this  is  a  tough  call,  but  I  would  make  the  point  just  for  the 
record  that  these  are  not  finding  rights  in  the  Constitution.  These 
are  recognizing  rights  that  exist  in  the  Constitution  that  are  not 
enumerated.  It  will  be  a  tough  call,  it  will  continue  to  be  a  tough 
call,  and  I  am  sure  the  Senator  is  not  suggesting  the  alternative 
should  be  adopted,  which  is  if  it  isn't  mentioned,  it  doesn't  exist. 
If  it  is  not  mentioned  in  the  Constitution,  if  it  is  not  enumerated, 
then  it  doesn't  exist.  I  can't  imagine  the  Senator  adopting  that  view 
either. 

So  we  are  somewhere  between  things  that  aren't  mentioned  are 
constitutionally  protected  and  not  everything  that  is  not  mentioned 
is  constitutionally  protected.  That  is  a  tough  call  and  that  is  what 
we  have  judges  for. 

Senator  Hatch.  But  I  would,  of  course,  hasten  to  point  out  that 
in  the  case  of  miscegenation  statutes  it  was  decided  on  the  prin- 
ciple of  equal  protection. 

The  Chairman.  I  was  speaking  to  your  larger  point 

Senator  Hatch.  It  was  decided  correctly  that  under  the  Constitu- 
tion there  is  no  right  to  treat  people  disproportionately  or  un- 
equally. Frankly,  that  is  a  little  bit  different  from  what  I  call  sub- 
stantive, and  what  most  constitutional  scholars  call  substantive 
due  process,  the  Court  just  going  off  on  its  own  and  creating  rights 
that  aren't  there  and  literally  making  the  determinations  for  the 
lawmakers  of  our  society  who  are  elected  to  make  the  laws. 

The  Chairman.  I  was  speaking  more  broadly  to  your  point  about 
enumerated  and  unenumerated  rights. 

Mr.  Bellinger.  I  wish  I  could  get  the  two  of  you  to  come  down 
and  teach  my  constitutional  law  class  for  me. 
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Senator  Hatch.  I  would  be  glad  to  do  it,  but  you  never  invited 
me  I  would  love  to  do  it.  Lowell  Weicker  was  teaching  a^aduate 
class  in  constitutional  law  here  at,  I  think  it  was  George  Washing- 
ton It  was  a  graduate  class,  an  advanced  class,  which  1  always 
found  kind  of  interesting,  and  the  students  finally  just  rose  up  in 
rebellion  one  day  and  said,  we  want  to  hear  the  other  side,  so  he 
invited  me  to  come  down.  I  had  the  best  time  for  2  hours  that  1 
have  had  in  years.  ,     ,  , 

The  Chairman.  I  would  like  to  invite  you  to  come  to  my  class. 
I  teach  a  course  in  constitutional  law.  ,,  ^v      .  • 

Senator  Hatch.  Well,  I  am  being  taught  by  Joe  all  the  time. 
There  is  no  question  about  it,  and  I  am  a  very  apt  pupil  sometimes. 
The  Chairman.  Yes,  you  are. 
Senator  Hatch.  Only  sometimes.  [Laughter.] 
Are  you  all  enjoying  this  debate  we  are  having  here.' 
Mr.  Bellinger.  I  am  enjoying  it  very  much  and  I  am  tollowing 
the  good  counsel  to  stay  out  of  it.  ^u  ..  v 

Senator  Hatch.  Let  me  just  ask  another  question  along  that  line. 
My  purpose  here  is  to  show  that  these  are  not  easy  questions,  that 
sometimes  the  demagogs  on  each  side  in  overly  simplistic  ways  try 
to  make  these  arguments,  and  they  are  not  easy  questions.  As  the 
distinguished  chairman  has  pointed  out,  there  are  times  when  the 
Supreme  Court  has  to  make  some  judgments  in  some  ot  these 
areas,  but  they  don't  have  to  continually  make  new  laws  without 

iustification.  ,         ,      ,-,  r^     ^ 

Let  me  ask  you  this.  Do  you  believe  that  the  Supreme  Court 
should  recognize  unenumerated  rights  guaranteeing  American  citi- 
zens access  to  important  social  services?  For  instance,  we  have  had 
people  say  that  it  is  a  fundamental  right  to  have  health  care,  but 
let  us  include  fundamental  services  such  as  education,  health  care, 
welfare.  Do  you  think  those  are  unenumerated  rights,  fundamental 
rights  under  the  Constitution?  ,     ^      ^    u     i  j  u 

Mr  Dellinger.  Senator  Hatch,  I  believe  the  Court  should  be  ex- 
tremely cautious  for  some  of  the  reasons  that  I  indicated  in  my  dis- 
cussion with  Senator  Thurmond  about  Missouri  v.  Jenkins— ex- 
tremely cautious  in  areas  where  their  decisions  will  cause  a  re- 
structuring of  the  way— in  areas  where  judicial  decisions  would  re- 
quire a  restructuring  of  the  budget  or  how  government  is  orga- 
nized, I  think  you  should  be  especially  cautious. 

Take  if  I  could  give  you  one  example,  San  Antonio  v.  Kodriguez, 
involving  the  unequal  school  facilities  in  Texas.  As  a  citizen,  1 
think  that  disparate  amounts  spent  on  education  is  a  very  senous 
problem,  but  that  courts  should  be  very  hesitant  to  ofTer  remedies 
in  those  areas,  particularly  the  Supreme  Court  as  a  national  mat- 
ter as  compared  with  State  courts.  For  the  Supreme  Court  to  get 
involved  as  a  national  matter  in  school  financing  threatens  to  en- 
snare the  judiciary  into  budgetary  and  policy  matters  for  which 
they  are  really  not  very  well  equipped,  and  that  should  be  a  major 

restraint  on  the  courts.  ,      rr.,    .  •  ■  ^ 

Senator  Hatch.  But  it  doesn't  seem  to  be.  That  is  my  point. 
Mr  Dellinger.  Well,  I  haven't  seen— I  mean,  I  think  the  Court 

did  draw  the  line  at  San  Antonio  v.  Rodriguez  about  getting  in- 


volved in 


Senator  HATCH.  Do  you  agree  with  that  case,  then? 
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Mr.  Bellinger.  I  do  reluctantly  think  that  the  majority  was 
right  that  it  was  too  difficult  for  the  national  courts  to  get  involved 
in  a  national  way  in  the  complexities  of  school  financing. 

Senator  Hatch.  Well,  I  think  that  is  interesting.  I  have  a  lot  of 
other  questions,  but  this  has  been — my  problem  is  I  could  sit  and 
chat  with  you  all  day,  and  perhaps  I  should  attend  some  of  your 
law  school  classes. 

The  Chairman.  Why  don't  you  take  him  to  lunch? 

Senator  Hatch.  Do  you  want  me  to  take  him  off  by  myself  and 
chat  with  him? 

I  have  a  considerable  number  of  other  questions,  but  I  think 
what  I  will  do  is  I  will  submit  them  to  you  in  writing  before  the 
end  of  the  day  and  let  you  take  a  crack  at  them  that  way. 

It  has  been  very  interesting  to  me,  and  I  commend  you  for  the 
years  of  teaching  that  you  have  done.  So  many  people  in  the  law 
can  go  out  and  make  commendable  livings  outside  of  teaching,  and 
it  is  wonderful  to  see  people  who  are  dedicated  to  scholarly  pur- 
suits. Both  you  and  your  wife  are,  and  I  admire  that  and  I  appre- 
ciate that.  I  have  enjoyed  just  discussing  some  of  these  matters 
with  you. 

Mr.  Bellinger.  Thank  you.  Senator. 

Senator  Hatch.  I  was  going  to  go  into  your  position  on  equal  pro- 
tection, intent  versus  effects  tests,  disparate  impact  matters,  af- 
firmative action,  the  death  penalty,  and  a  variety  of  other  things, 
but  I  will  just  submit  those  questions  to  you  and  we  will  end  it  for 
today. 

I  know  that  I  have  kept  the  distinguished  chairman  longer  than 
I  ever  wanted  to  keep  him  to  begin  with,  but  I  have  enjoyed  this 
discussion  very  much. 

[See  Questions  and  Answers  following  this  hearing.] 

The  Chairman.  I  thank  you.  Senator. 

You  know,  it  is  true,  professor,  that  having  the  opportunity  to 
have  one  of  the  leading  constitutional  scholars  in  the  country  be- 
fore us  raises  a  temptation.  This  is  the  book  full  of  questions  I  have 
on  constitutional  issues,  and  I  have  to  remind  myself  that  you  are 
not  here  as  a  nominee  for  the  Supreme  Court.  You  are  here  for  an 
office  that,  although  important,  is  of  little  consequence  relative  to 
the  formation  of  public  policy  relating  to  changing  the  state  of  the 
law,  finding  rights  that  do  or  do  not  exist,  eliminating  rights  that 
are  there  that  have  been  recognized,  et  cetera. 

So  I  will  refrain  from  that  and  continue  to  call  on  your  counsel 
on  those  matters,  although  you  probably  won't  have  much  time  to 
advise  us  in  this  body  on  things  unrelated  to  the  actual  perform- 
ance of  your  duties. 

I  might  add  that  a  couple  of  the  questions  asked  of  you  by  Sen- 
ator Hatch  elicited  some  quizzical  looks  on  the  face  of  your  son.  I 
expect  you  are  going  to  be  corrected  at  lunch.  Now  that  he  is  a  Yale 
School  graduate,  he  has  a  different  view  on  a  couple  of  things,  po- 
tentially. 

At  your  urging,  as  you  will  recall,  I  did  decide  to  do  something 
I  never  thought  I  would  do,  and  enjoyed.  I  am  clearly  not  in  your 
class  at  all,  but  I  teach  a  course  in  constitutional  law  at  Widener 
Law  School,  a  seminar  on  Saturday  mornings,  for  the  last  four  se- 
mesters, and  I  have  enjoyed  the  devil  out  of  it. 
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I  have  two  sons,  though,  one  finishing  law  school  and  one  start- 
ing law  school,  both  of  whom  have  decided  to  come  in  and  sit  in 
my  seminar  for  3  hours  at  least  once,  who  later  informed  me  that 
although  the  students  seemed  to  like  me,  was  I  sure  I  was  right 
about  several  of  my  views.  So  I  am  glad  to  see  that  we  cannot  con- 
trol the  thinking  of  our  children. 

Senator  Hatch.  I  am  glad  to  see  this  younger  generation  coming 
along,  is  all  I  can  say. 

The  Chairman.  That  is  right.  But  at  any  rate,  I  thank  you  very 
much.  I  thank  my  colleague  for  his  usual  good  manners  and  hospi- 
tality. I  would  hope  that  notwithstanding  the  fact  there  will  be 
some  written  questions  for  you  that  they  are  not  too  voluminous 
because  it  is  the  intention  of  the  Chair  to  have  your  nomination  be- 
fore the  executive  committee  meeting  of  this  committee  as  soon  as 
possible  so  we  can  get  it  to  the  floor,  because  the  Attorney  General 
is  in  need  of  having  you  on  the  job  full-time,  confirmed,  and  hope- 
fully we  can  do  that  with  dispatch. 

It  may  mean  that  you  will  have  to  enlist  the  support  of  your  son 
in  helping  answer  some  of  those  questions  because  it  will  take  you 
a  little  time  to  do  that,  but  the  quicker  you  get  the  questions  an- 
swered and  back  to  us,  the  more  rapidly  we  can  move. 

Again,  I  thank  my  colleagues  for  their  indulgence.  We  will  recon- 
vene at  2:30  to  consider  the  nomination  of  Ms.  Acheson.  You  are 
excused  and  the  hearing  is  recessed. 

Mr.  Bellinger.  Thank  you.  Senator. 

[Whereupon,  at  12:39  p.m.,  the  committee  was  adjourned,  to  re- 
convene at  2:30  p.m.] 

AFTERNOON  SESSION 

The  Chairman.  The  hearing  will  come  to  order.  As  announced 
this  morning,  our  second  nominee  that  we  will  hear  from  today  is 
Eleanor  Acheson,  to  be  Assistant  Attorney  General  for  Policy  De- 
velopment. 

I  realize  that  Senator  Kerry,  one  of  the  two  introducers,  is  on  his 
way,  and  with  the  permission  of — speak  of  the  devil.  Why  don't  I 
invite  both  of  our  colleagues  to  come  to  the  table,  and,  Ms.  Ach- 
eson, if  you  will  come  forward  and  sit  in  the  middle  there  and  be 
flanked  by  your  Senators? 

You  were,  at  my  request,  not  here  this  morning,  Ms.  Acheson, 
but  I  went  into  some  detail  about  your  background  this  morning 
when  we  opened  the  hearing  with  regard  to  both  your  nomination 
and  the  nomination  of  Walter  Bellinger.  So  I  will  not  take  any 
more  of  the  committee's  time  in  that  regard. 

To  let  you  know  how  we  will  proceed,  after  we  hear  from  both 
Senators,  I  will  ask  you  to  stand  and  be  sworn,  then  introduce  any 
family  you  may  have,  have  an  opening  statement,  and  then  we  will 
get  on  to  questions. 

Senator  Kennedy. 

STATEMENT  OF  HON.  EDWARD  M.  KENNEDY,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MASSACHUSETTS 

Senator  Kennedy.  Thank  you  very  much,  Mr.  Chairman.  I  want 
to  express,  certainly,  my  appreciation  for  the  scheduling  of  this 
hearing.  We  know  that  there  is  a  great  deal  of  work  before  the 
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committee,  and  both  Senator  Kerry  and  I  want  to  thank  you  very 
much,  and  Senator  Hatch,  for  accommodating  the  nominee  here  for 
this  confirmation  hearing. 

I  have  had  the  good  opportunity  to  know  Eldie  Acheson  for  a 
very  considerable  period  of  time,  both  personally  and  for  a  longer 
period  of  time  by  reputation.  She  has  had  a  superb  education  at 
Wellesley  College  and  George  Washington  Law  School.  And  she  is 
an  outstanding  litigator,  advocate,  and  professional  lawyer  at  one 
of  our  very  fine  law  firms  in  Boston,  Ropes  &  Gray. 

One  of  the  very  important  qualities  that  she  brings  to  this  job, 
and  which  I  think  is  enormously  commendable,  and  one  of  the  rea- 
sons I  think  that  Attorney  General  Reno  selected  her  for  this  posi- 
tion as  Assistant  Attorney  Greneral  for  Policy  Development,  is  be- 
cause of  her  very  strong  commitment  in  pro  bono  work,  in  calling 
on  the  legal  profession  to  involve  itself  to  ensure  that  the  rights  se- 
cured by  the  Constitution  are  going  to  be  available  to  individuals 
who  otherwise  would  be  denied  them. 

She  has  been  a  trustee  of  Roxbury  Community  College  at  some 
of  the  very  difficult  times  at  Roxbury  Community  College  as  they 
were  attempting  to  deal  with  some  of  the  very  important  chal- 
lenges in  student  loan  programs  and  administration,  and  she  spent 
a  great  deal  of  time  in  working  with  community  leaders  and  draw- 
ing on  other  skilled  personnel  to  help  ensure  that  that  community 
college  was  going  to  continue. 

She  has  been  very  active  in  a  program  called  Women,  Incor- 
porated, that  helps  women  who  are  subject  to  substance  abuse  to 
free  themselves  from  addiction  and  return  to  a  quality  life.  This 
was  at  a  time  when  that  particular  issue  and  question  didn't  have 
the  support  that  it  has  today.  Even  today,  it  is  not  a  terribly  high 
priority  in  most  instances.  She  made  an  extraordinary  commitment 
to  that  organization,  ensuring  the  quality  of  the  organization  and 
setting  it  as  a  real  model  and  as  an  example  not  only  in  Boston 
but  for  many  other  communities  in  Massachusetts.  I  think  gen- 
erally in  New  England  and  across  the  country,  people  are  familiar 
with  it. 

She  has  been  recognized  by  the  Boston  Bar  Association  as  the 
outstanding  lawyer  in  Boston  in  pro  bono  work  and  in  challenging 
the  legal  profession  to  involve  itself  in  the  wide  range  of  different 
legal  defender  organizations  and  other  pro  bono  work. 

She  has  solid  experience  in  the  Federal  and  State  courts,  and  is 
a  person  of  very  considerable  achievement.  I  think  she  will  bring 
energy  and  commitment  and  imagination  to  the  development  of 
policy,  which  I  think  will  bring  success  at  the  Justice  Department, 
and  it  is  a  pleasure  to  be  able  to  present  a  friend  and  someone 
whom  I  have  great  respect  for  who  I  know  will  be  a  great  credit 
to  the  Justice  Department. 

The  Chairman.  Thank  you,  Senator. 

[The  prepared  statement  of  Senator  Kennedy  follows:! 

Prepared  Statement  of  Senator  Edward  M.  Kennedy 

I  want  to  thank  the  Chairman  for  scheduling  this  hearing  on  the  nomination  of 
Eldie  Acheson  to  be  Assistant  Attorney  General  in  charge  of  the  Office  of  Policy  De- 
velopment in  the  Department  of  Justice.  I  have  great  respect  for  Eldie's  ability,  and 
I'm  delighted  that  she  has  been  chosen  to  be  part  of  Attorney  General  Reno's  team. 
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Eldie  is  a  graduate  of  Wellesley  College  and  George  Washington  University  Law 
School.  Since  1974,  she  has  been  with  the  Boston  law  firm  of  Ropes  &  Gray,  where 
she  has  earned  an  excellent  reputation  as  a  skillful,  effective  and  conscientious  at- 
torney and  litigator. 

One  of  the  most  pressing  problems  confronting  the  legal  system  is  access  by  the 
poor  to  legal  services.  We  need  to  strengthen  the  federal  role  in  providing  these 
services,  and  we  also  need  to  increase  the  involvement  of  private  lawyers,  and  Eldie 
Acheson  is  well  qualified  to  develop  initiatives  in  these  areas.  She  is  widely  known 
in  Massachusetts  as  an  active  participant  in  these  issues,  and  she  is  a  strong  sup- 
porter of  pro  bono  activities. 

Since  1987,  Eldie  has  served  as  a  trustee  of  Roxbury  Community  College  in  Bos- 
ton's African-American  community.  She  also  provided  pro  bono  representation  for 
twelve  years  to  Women,  Incorporated,  a  residential  treatment  facility  for  women  suf- 
fering from  drug  or  alcohol  dependence. 

ElcUe  has  also  been  an  effective  advocate  within  the  Boston  Bar  for  community 
service  by  private  lawyers.  In  1991,  she  earned  the  pro  bono  award  of  the  Boston 
Bar  Association's  Committee  on  Public  Interest  Involvement. 

Eldie  Acheson  will  bring  to  the  Ofiice  of  Policy  Development  considerable  intel- 
ligence, energy  and  commitment  to  securing  for  all  Americans  the  Constitution's 
great  promise  of  equal  justice  under  law.  I  commend  her  to  the  Committee,  and  I 
urge  that  her  nomination  be  promptly  confirmed. 

I  also  want  to  take  this  opportunity  to  commend  the  other  nominee  at  today's 
hearing.  Professor  Walter  Bellinger,  who  has  been  nominated  to  serve  as  Assistant 
Attorney  General  in  charge  of  the  Office  of  Legal  Counsel.  That  office  provides  legal 
advice  to  the  Attorney  General  and  to  the  entire  Executive  Branch.  It  demands  a 
"lawyer's  lawyer,"  and  I  can  think  of  no  better  nominee  than  Walter  Bellinger. 

He  is  an  outstanding  legal  scholar,  with  broad  experience  and  a  deep  commitment 
to  justice  and  to  the  rule  of  law.  He  has  advised  members  of  this  committee  on 
many  important  issues  over  the  years;  and  he  has  always  brought  wisdom  and  good 
humor  to  our  deUberations. 

Mr.  Chairman,  I  commend  the  President  on  both  of  these  outstanding  nomina- 
tions, and  I  look  forward  to  continuing  to  work  with  them  in  the  years  ahead. 

The  Chairman.  Senator  Kerry. 

STATEMENT  OF  HON.  JOHN  F.  KERRY,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  MASSACHUSETTS 

Senator  KERRY.  Thank  you  very  much,  Mr.  Chairman  and  Sen- 
ator Hatch.  Senator  Kennedy  has  Hsted  the  various  Hfetime  com- 
mitments in  the  legal  profession  and  other  efforts  that  Eldie  has 
made  in  the  public  sector,  so  if  I  can  ask  simply  that  my  full  state- 
ment be  placed  in  the  record  as  if  read,  I  will  make  a  couple  of 
quick  summary  comments. 

The  Chairman.  Without  objection. 

Senator  KERRY.  If  you  take  the  sum  of  what  Senator  Kennedy 
has  pointed  to — the  involvement  with  Women,  Inc.,  the  involve- 
ment with  Roxbury  Community  College,  the  involvement  with  the 
pro  bono  effort  in  her  law  firm,  the  significant  cases  that  she  has 
argued  on  behalf  of  women's  access  to  adequate  health  care,  for  the 
capacity  of  people  to  be  represented  in  the  justice  system — this  is 
a  lifetime,  not  a  sudden  political  appointment  or  a  sudden  conver- 
sion, but  a  lifetime  of  belief  in  the  justice  system,  belief  in  the  law, 
and  belief  in  this  country. 

In  fact,  Eldie  had  a  tough  decision  to  make  about  whether  or  not 
she  would  even  contemplate  coming  to  Washington  to  be  involved 
in  the  Justice  Department  here  because  many  thought  of  her  and 
spoke  of  her  as  perhaps  one  of  our  leading  candidates  for  U.S.  at- 
torney in  Massachusetts.  But  she  decided  that  this  is  where  she 
wants  to  be,  and  I  think  it  is  in  keeping  with  that  lifetime  commit- 
ment and  her  understanding  of  the  improvements  yet  to  be  made 
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in  the  justice  system  that  she  has  taught  about  and  practiced  in 
that  we  can  do  better. 

Personally,  I  think  what  Senator  Kennedy  has  said  and  what  all 
of  us  in  Massachusetts  know  about  her  is  that  she  comes  with  tre- 
mendous talent,  a  great  intuitive  intelligence  that  has  been  honed 
through  the  years  at  one  of  the  best  law  firms  in  the  country,  and 
a  great  sense  of  public  policy  and  a  commitment  to  implement  it. 

So  I  think  that  the  President  and  Attorney  General  Reno  and  all 
of  us,  Mr.  Chairman  and  Senator  Hatch,  will  be  well  served  by  her 
thoughtful,  articulate,  compassionate  presence  at  the  Justice  De- 
partment, and  I  commend  her  to  you  very,  very  strongly. 

The  Chairman.  Thank  you  very  much,  gentlemen.  I  know  you 
both  have  additional  duties  and  other  responsibilities,  and  you  are 
obviously  welcome  to  stay,  but  I  realize  you  have  hearings  going  on 
yourselves  right  now.  So  I  thank  you  for  taking  the  time. 

I  would  now  like  to  ask  Ms.  Acheson  if  she  will  stand  to  be 
sworn. 

Ms.  Acheson,  do  you  swear  that  the  testimony  you  are  about  to 
give  will  be  the  whole  truth  and  nothing  but  the  truth,  so  help  you 
God? 

Ms.  Acheson.  I  do. 

The  Chairman.  Thank  you,  and  welcome  again.  Thank  you  for 
accommodating  our  schedule.  Do  you  have  any  family  you  would 
like  to  introduce  to  the  committee? 

TESTIMONY  OF  ELEANOR  ACHESON,  TO  BE  ASSISTANT  ATTOR- 
NEY GENERAL,  OFFICE  OF  POLICY  DEVELOPMENT,  U.S.  DE- 
PARTMENT OF  JUSTICE 

Ms.  Acheson.  Yes,  Senator.  My  mother,  Patricia  Acheson,  is 
here.  My  father  unfortunately  had  a  doctor's  appointment  sched- 
uled for  this  afternoon  which  couldn't  be  put  off,  and  I  am  also 
sorry  that  my  grandmother,  Ms.  Alice  Acheson,  who  is  97  and  still 
doing  a  lot  of  things,  but  coming  to  Judiciary  Committee  hearings 
was  unfortunately  not  among  them.  My  brothers,  David  and  Peter 
Acheson,  unfortunately,  I  think,  would  have  loved  to  have  been 
here,  but  they  are  gainfully  occupied  in  the  city  of  New  York  and 
could  not  make  the  hearing. 

The  Chairman.  Well,  welcome,  Ms.  Acheson,  It  is  a  pleasure  to 
have  you  here. 

Ms.  Acheson.  Senator  Biden  and  Senator  Hatch,  let  me  first  say 
how  honored  I  am  to  have  been  nominated  by  President  Clinton  to 
be  Assistant  Attorney  General  for  Policy  Development.  When  Janet 
Reno,  as  Attorney  General-designate,  and  I  first  spoke  about  that 
role  and  responsibility  within  the  Justice  Department,  I  was  imme- 
diately interested.  Her  support  for  my  nomination  to  fill  this  chal- 
lenging position  is  an  honor  in  itself. 

The  Office  of  Policy  Development,  which  I  will  head  if  confirmed 
by  the  Senate,  will  work  with  all  of  the  Department  of  Justice's  di- 
visions and  components  and  other  experts  both  within  and  outside 
of  the  Federal  Government,  including,  of  course.  Members  of  Con- 
gress, to  examine  issues  to  formulate  and  coordinate  policy  views 
and  to  help  develop  and  advance  the  Attorney  General's  policy  ini- 
tiatives. I  come  with  no  personal  agenda,  but  to  work  with  others 
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within  the  Department  to  address  the  pressing  policy  problems  we 

face. 

The  Office  of  Policy  Development  will  play  a  key  role  in  develop- 
ing administration  initiatives  to  address  the  problems  that  plague 
the  criminal  and  civil  justice  systems.  It  is  no  secret  what  those 
problems  are.  All  involved  with  the  criminal  and  civil  justice  sys- 
tems—litigants, lawyers,  judges,  and  other  court  personnel— know 
them.  Indeed,  virtually  all  Americans  know  them. 

First,  this  country  continues  to  experience  a  national  epidemic  of 
crime  and  violence  that  threatens  Americans'  safety  in  our  homes 
and  on  the  streets  of  our  communities,  and  seriously  jeopardizes 
our  economic  vitality.  If  we  are  to  afford  our  citizens  opportunities 
to  improve  our  lives,  we  must  reverse  this  trend.  We  must  address 
the  problems  that  breed  violence  and  death  in  our  communities, 
particularly  among  the  young.  We  must  continue  vigorously  to 
prosecute  those  accused  of  violent  and  pernicious  crimes  and  en- 
sure that  those  convicted  receive  certain  and  appropriate  punish- 
ment. 

America's  youth  are  this  country's  most  vital  resource  and  we 
must  do  everything  possible  to  protect  them  and  to  help  them  grow 
to  adulthood  to  become  contributing  citizens.  Under  Attorney  Gen- 
eral Reno's  direction,  and  with  the  participation  of  the  appropriate 
Justice  components  and  other  agencies,  we  will  be  developing  inno- 
vative crime  prevention  programs  that  stress  prevention,  early 
intervention,  as  well  as  tough  but  fair  law  enforcement  initiatives 
to  combat  economic  and  white  collar  crime,  illegal  gun  and  drug 
trafficking,  and  all  forms  of  violence. 

Second,  many  of  our  citizens  have  no  meaningful  access  to  the 
civil  justice  system.  We  must  continue  to  explore  ways  to  reform 
the  system  and  reduce  civil  litigation  and,  when  litigation  is  un- 
avoidable, to  reduce  its  costs  and  delays.  At  the  same  time,  we 
need  to  work  to  improve  the  affordability  and  accessibility  of  justice 
for  all  citizens. 

Third,  we  will  work  to  assure  that  the  promise  of  equal  protec- 
tion under  the  law  is  a  reality  for  all  Americans  in  all  respects,  to 
ensure  nondiscrimination  in  housing,  education,  and  in  the  work- 
place; to  assure  nondiscrimination  in  the  criminal  justice  process; 
and  to  help  provide  equal  economic  opportunity  and  empowerment. 

Under  the  leadership  of  Attorney  General  Reno,  the  Office  of  Pol- 
icy Development,  along  with  the  entire  Department  of  Justice,  will 
be  working  with  you  to  develop  new  approaches  to  these  persistent 
prolblems  and  new  issues  as  they  arise.  We  do  not  pretend  that  a 
single  new  perspective  or  set  of  new  policies  can  be  applied  to  solve 
all  that  ails  our  Nation's  justice  system,  and  thus  we  shall  continue 
effective  programs  initiated  by  previous  administrations.  Our  prob- 
lems are  bipartisan,  and  so  should  be  our  solutions. 

The  first  criterion  we  will  apply  in  evaluating  any  policy  initia- 
tive will  simply  be  whether  it  will  work,  and  as  Attorney  General 
Reno  has  stressed,  we  will  address  those  pressing  issues  with  the 
cooperation  of  our  colleagues  in  State  and  local  governments,  law 
enforcement,  and  the  private  sector. 

Another  significant  responsibility  of  the  Office  of  Policy  Develop- 
ment will  be  coordinating  the  Department  of  Justice's  role  in  the 
selection  of  U.S.  attorneys  and  Federal  judges.  The  Office  will  help 
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evaluate  candidates  for  these  important  positions  and  advise  and 
consult  with  the  Attorney  General  about  whom  to  recommend  to 
the  President  for  appointment. 

Simply  stated,  the  Clinton  administration  is  looking  for  excel- 
lence, professional  maturity,  intellect,  and  character  that  forecasts 
good  judicial  temperament  and  ability.  We  will  cast  our  net  widely. 
The  call  for  excellence  has  produced  substantial  diversity  in  the 
Clinton  administration  to  date,  and  I  expect  no  different  experience 
with  candidates  for  judicial  nominations. 

In  view  of  these  responsibilities,  let  me  address  briefly  what  I 
bring  to  the  Office  of  Policy  Development;  first,  my  career  and  ex- 
perience as  a  litigator.  Generally  stated,  a  litigator's  role  is  to  dive 
into  different  areas  of  substantive  law  and  to  master  applicable 
principles  quickly  and  well  enough  to  apply  them  to  meet  the  cli- 
ent's needs.  This  is  what  I  have  done  in  widely  diverse  cases,  rang- 
ing from  commercial,  antitrust,  tax,  and  employment  matters,  to 
environmental  and  civil  rights  law. 

Second,  my  pro  bono  and  civic  activities  provide  valuable  per- 
spectives and  experiences.  I  believe  strongly  in  an  attorney's  obliga- 
tion to  the  profession  and  the  courts  and  the  greater  community  to 
do  pro  bono  work.  I  have  handled  a  great  number  of  pro  bono  mat- 
ters, large  and  small,  but  all  of  great  significance  to  the  clients  in- 
volved. I  sit  on  the  board  of  several  pro  bono  agencies  and  I  began 
the  pro  bono  program  at  my  law  firm  and  have  coordinated  it  since 
its  inception. 

For  12  years,  I  served  on  the  board  of  directors  of  Women,  Inc., 
which  Senator  Kennedy  described,  and  for  6  years  I  served  under 
both  Governor  Dukakis  and  a  year  under  Governor  Weld  as  a 
trustee  of  the  Roxbury  Community  College,  the  only  public  edu- 
cational institution  in  Massachusetts  primarily  serving  people  of 
color  and  ethnic  and  language  minorities. 

Third,  I  must  mention,  and  do  more  than  mention,  but  empha- 
size my  clerkship  from  1973  to  1974  with  Edward  Thaxter 
Gignoux,  U.S.  District  Court,  District  of  Maine.  Judge  Gignoux  was 
not  only  a  judge  of  that  court,  he  was  the  only  judge  and  he  was 
the  court  throughout  the  whole  State  of  Maine,  and  what  a  judge 
he  was.  His  intelligence,  his  excellence,  his  integrity,  his  commit- 
ment to  the  law  and  the  full  and  fair  application  of  the  law,  his 
respect  for  the  interests  and  concerns  of  all  who  came  before  the 
court,  litigants  and  lawyers  alike,  his  deep  caring  for  the  work  of 
the  court  and  the  development  of  the  law  itself  set  the  example.  He 
taught  me  much  about  the  law  and  the  courts,  and  how  each  in 
their  own  way  must  reflect  the  Constitution  and  serve  the  people. 

From  these  experiences  and  others,  I  believe  I  have  developed 
legal,  policy,  and  management  ability,  the  commitment  to  public 
service,  some  judgment,  patience,  open-mindedness  for  the  debate, 
and  consensus-building  skills  that  we  will  need  for  the  roll-up-your- 
sleeves  policy  and  program  development  effort  that  I  believe  will  be 
the  mark  of  Janet  Reno's  tenure  as  Attorney  General. 

I  have  seen  people  of  goodwill  throughout  the  Commonwealth  of 
Massachusetts  work  incredibly  hard  to  survive  and  who  want  to 
succeed,  who  want  to  get  off  drugs  and  have  their  children  back, 
who  want  to  have  an  education,  who  want  to  have  the  responsibil- 
ities and  trust  and  rewards  of  a  job  and  a  safe  future  with  their 
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families.  I  have  seen  those  people  struggle  in  their  neighborhoods, 
struggle  for  access  to  a  better  life,  and  unfortunately  struggle  with 
the  legal  system. 

We  can  do  better  than  we  have  done  and  we  must  do  better. 
Serving  in  the  Office  of  Policy  Development  will,  I  hope,  give  me 
a  chance  to  participate  and  contribute  to  this  important  work. 

I  just  want  to  say,  Senator  Biden  and  Senator  Hatch  and  Senator 
Feinstein,  that  I  also  appreciate  the  time  that  you  and  other  Sen- 
ators have  afforded  me  before  today's  hearing  to  meet  with  you 
here  and  in  other  venues  and  to  talk  about  issues  that  are  of  im- 
portance to  you,  and  I  have  very  much  appreciated  that  courtesy 
and  opportunity  and  I  look  forward  to  continuing  it. 

[The  prepared  statement  of  Ms.  Acheson  follows:] 

Prepared  Statement  of  Eleanor  D.  Acheson 

Thank  you  Senator.  I  would  like  to  introduce  my  parents,  David  and  Patricia  Ach- 
eson, seated  behind  me.  Unfortunately,  neither  mv  grandmother  Mrs.  AUce  Acheson 
nor  my  brothers  David  Acheson,  Jr.  and  Peter  Acheson  or  their  families  could  be 

here  today.  _  .        i  j 

Senator  and  members  of  the  Judiciary  Committee,  let  me  first  say  how  honored 
I  am  to  have  been  nominated  by  President  Clinton  to  be  Assistant  Attorney  General 
for  Policy  Development.  When  Janet  Reno  as  Attorney  General-Designate  and  I  first 
spoke  about  the  role  and  responsibilities  of  the  Office  of  Policy  Development,  I  was 
immediately  interested.  Her  support  for  my  nomination  to  fill  this  challenging  posi- 
tion is  an  honor  in  itself.  ,  .       ,     c. 

The  Office  of  Policy  Development,  which  I  will  head  if  confirmed  by  the  Senate, 
will  work  with  all  the  Department  of  Justice's  divisions  and  components  and  other 
experts  both  within  and  outside  of  the  federal  government  (including  Members  of 
Congress)  to  examine  issues,  to  formulate  and  coordinate  policy  views,  and  to  help 
develop  and  advance  the  Attorney  General's  policy  initiatives.  I  come  with  no  per- 
sonal agenda  but  to  work  with  others  within  the  Department  to  address  the  press- 
ing policy  problems  we  face.  .   . 

The  Office  of  Policy  Development  will  play  a  key  role  in  developing  Admimstra- 
tion  initiatives  to  address  the  problems  that  plague  the  criminal  and  civil  justice 
systems.  It  is  no  secret  what  those  problems  are.  All  involved  with  the  criminal  and 
civil  justice  systems— litigants,  lawyers,  judges  and  other  court  personnel— -know 
them;  indeed,  virtually  aU  Americans  know  them.  .      r     •  j     • 

First,  this  country  continues  to  experience  a  national  epidemic  of  cnme  and  vio- 
lence that  threatens  Americans'  safety  in  our  homes  and  on  the  streets  of  our  coni- 
munities  and  seriously  jeopardizes  our  economic  vitality.  If  we  are  to  afford  our  citi- 
zens opportunities  to  improve  their  lives,  we  must  reverse  this  trend.  We  must  ad- 
dress the  problems  that  breed  violence  and  death  in  our  communities,  particularly 
among  the  young.  We  must  continue  vigorously  to  prosecute  those  accused  of  violent 
and  pernicious  crimes  and  ensure  that  those  convicted  receive  certain  and  appro- 
priate punishment. 

America's  youth  are  this  country's  most  vital  resource,  and  we  must  do  everything 
possible  to  protect  them  and  to  help  them  grow  to  adulthood  to  become  contributing 
citizens.  Under  Attorney  General  Reno's  direction,  and  with  the  participation  of  the 
appropriate  Justice  components  and  other  agencies,  we  will  be  developing  innova- 
tive crime-prevention  programs  that  stress  prevention,  early  intervention,  as  well  as 
tough  but  fair  law  enforcement  initiatives  to  combat  economic  and  white  collar 
crime,  illegal  gun  and  drug  trafficking  and  all  forms  of  violence. 

Secondly,  many  of  our  fellow  citizens  have  no  meaningful  access  to  the  civil  justi<» 
system.  We  must  continue  to  explore  ways  to  reform  the  system  and  reduce  civil 
litigation,  and,  when  litigation  is  unavoidable,  to  reduce  its  costs  and  delays.  At  the 
same  time,  we  need  to  work  to  improve  the  affordability  and  accessibility  of  justice 
for  all  citizens. 

Thirdly,  we  will  work  to  assure  that  the  promise  of  equal  protection  under  the 
law  is  a  reality  for  all  Americans  in  all  respects:  to  ensure  non-discrimination  in 
housing,  education  and  in  the  workplace;  to  assure  non-discrimination  in  the  crimi- 
nal justice  process;  and  to  help  provide  equal  economic  opportunity  and  empower- 
Under  the  leadership  of  Attorney  General  Reno,  the  Office  of  Policy  Development, 
along  with  the  entire  department  of  Justice,  will  be  working  with  you  to  develop 
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new  approaches  to  these  persistent  problems  and  new  issues  as  they  arise.  We  do 
not  pretend  that  a  single  new  perspective  or  set  of  new  policies  can  be  applied  to 
solve  all  that  ails  our  nation's  justice  system  and,  thus,  we  shall  continue  effective 
programs  initiated  by  previous  Administrations.  Our  problems  are  bipartisan,  and 
so  must  be  our  solutions;  the  first  criterion  we  will  apply  in  evaluating  policy  initia- 
tives will  be  simply  whether  they  will  work.  And,  as  Attorney  General  Reno  has 
stressed,  we  will  address  these  pressing  issues  in  the  cooperation  of  our  colleagues 
in  state  and  local  governments,  law  enforcement,  and  the  private  sector. 

Another  significant  responsibility  of  the  Office  of  Policy  Development  will  be  co- 
ordinating the  Department  of  Justice's  role  in  the  selection  of  United  States  Attor- 
neys and  federal  judges.  The  Office  will  help  evaluate  candidates  for  these  impor- 
tant positions  and  advise  and  consult  with  the  Attorney  General  about  whom  to  rec- 
ommend to  the  President  for  appointment.  Simply  stated,  the  Clinton  administra- 
tion is  looking  for  excellence,  professional  maturity,  intellect,  and  character,  that 
forecast  good  judicial  temperament  and  ability.  We  will  cast  our  net  widely.  The  call 
for  excellence  has  produced  substantial  diversity  in  the  Clinton  administration  to 
date,  and  I  expect  no  different  experience  with  candidates  for  judicial  nominations. 

In  view  of  these  responsibiUties,  let  me  address  what  Eleanor  Acheson  brings  to 
the  Office  of  Policy  Development. 

First,  my  career  and  experience  as  a  litigator.  Generally  stated,  a  litigator's  job 
is  to  dive  into  different  areas  of  substantive  law,  and  to  master  applicable  principles 
quickly  and  well  enough  to  apply  them  to  meet  the  client's  needs.  This  is  what  I 
have  done  in  widely  diverse  cases  ranging  from  commercial,  antitrust,  tax  and  em- 
ployment matters  to  environmental  and  civil  rights  law. 

Second,  my  pro  bono  and  civic  activities  provide  valuable  perspectives  and  experi- 
ences. I  believe  strongly  in  an  attorney's  obligation  to  the  profession,  the  courts  and 
the  greater  community  to  do  pro  bono  work.  I  have  handled  a  number  of  pro  bono 
matters,  large  and  small  but  all  of  great  significance  to  the  clients  involved;  I  sit 
on  the  board  of  a  pro  bono  legal  service  agency;  and  I  began  the  pro  bono  program 
of  my  law  firm  and  coordinated  the  pro  bono  program  there.  For  twelve  years  I 
served  on  the  board  of  directors  of  and  represented  a  social  service  agency  in  Boston 
which  operates  a  residential  treatment  center  for  drug  and  alcohol  addicted  women 
and  their  children.  For  six  years  I  served  as  a  trustee  of  the  Roxbiiry  Community 
College,  the  only  public  educational  institution  in  Massachusetts  primarily  serving 
people  of  color  and  ethnic/language  minorities. 

Thirdly,  I  must  mention  my  clerkship  in  1973-1974  with  Edward  Thaxter 
Gignoux,  United  States  District  Court,  District  of  Maine.  Judge  Gignoux  was  not 
only  a  judge  of  that  court,  he  was  the  Judge  and  the  Court.  And  what  a  judge  he 
was!  His  intelligence,  his  excellence,  his  integrity,  his  commitment  to  the  law  and 
the  full  and  fair  application  of  the  law,  his  respect  for  the  interests  and  concerns 
of  all  who  came  before  the  court,  litigants  and  lawyers  alike,  his  deep  caring  for  the 
work  of  the  court  and  the  development  of  the  law  itself  set  the  example.  He  taught 
me  much  about  the  law  and  the  courts,  and  how  each  in  their  own  way  must  reflect 
the  Constitution  and  serve  the  people. 

From  these  experiences  and  others,  I  believe  I  have  developed  legal,  policy,  and 
management  ability;  the  commitment  to  pubUc  service;  judgment;  patience;  open- 
mindedness  for  debate;  and  consensus-building  skills  needed  for  the  "roll  up  your 
sleeves"  policy  and  program  development  effort  that  I  believe  will  be  the  mark  of 
Janet  Reno's  teniu-e  as  Attorney  General.  I  have  seen  people  of  good  will  who  work 
incredibly  hard  to  survive  and  then  succeed,  who  want  to  get  off  drugs  and  have 
their  children  back,  who  want  to  have  an  education,  who  want  the  responsibilities, 
trust,  and  rewards  of  a  job  and  a  safe  future  v/ith  their  families,  struggle  in  their 
neighborhoods,  struggle  for  access  to  a  better  life,  and  unfortunately  struggle  with 
the  legal  system.  We  can  do  better  than  we  have  done  and  we  must  do  better;  serv- 
ing in  the  Office  of  Policy  Development  will,  I  know,  give  me  a  chance  to  participate 
in  this  important  work. 

The  Chairman.  Well,  thank  you  very  much  and,  again,  welcome. 

We  will  go  by  a  10-minute  rule,  please,  and  let  me  begin  by  ask- 
ing you  to  tell  me  a  little  bit  about  your  particular  responsibilities. 
You  have  mentioned  them  here,  but  in  terms  of  your — the  title  is 
Policy  Development.  Does  that  mean  that  you  are  going  to  be  work- 
ing with  the  Attorney  General  to  determine  what  priorities  the 
Justice  Department  should  pursue? 

Case  in  point:  some  administrations  come  to  town  and  conclude 
that  in  the  Criminal  Division  they  want  to  focus  on  white  collar 
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crime  instead  of  drug  enforcement.  Others  come  into  town  and  de- 
cide that  drugs  will  be  the  focus  and  white  collar  crime  and  S&L 
fraud  be  not  secondary,  but  will  not  be  the  focus.  You  have  very 
limited  resources  relative  to  the  problems — "you"  meaning  the  Jus- 
tice Department,  notwithstanding  the  fact  that  we  have  increased 
their  budget  a  great  deal  over  the  last  6,  8,  10  years. 

For  example,  we  are  about  to  debate  the  crime  bill,  or  we  are 
about  to  introduce  a  crime  bill  and  hopefully — not  hopefully — we 
will  debate  it.  There  is  going  to  be  a  dispute  about  habeas  corpus 
and  what  position  the  administration  will  take  on  habeas  corpus, 
what  it  should  look  like.  Will  you  play  any  role  in  that?  Is  that  pol- 
icy development?  Talk  to  me  a  little  bit  about  what  the  Office  is 
going  to  be. 

Ms.  ACHESON.  If  I  said  yes,  Senator,  to  that  broad,  sweeping 
question,  I  probably  wouldn't  be  fully  addressing  your  concern,  but 
yes  is  a  good  place  to  start.  I  will  be  working — I  expect  to  be  work- 
ing with  the  Attorney  General  to  establish  the  policy  priorities  for 
the  Department.  I  think  you  know  through  the  many  speeches  that 
she  has  already  given  since  her  confirmation  some  of  the  things 
that  are  very  much  on  her  mind — crime  and  violence,  enforcement 
approaches,  dealing  with  sentencing  issues  to  ensure  that  people 
who  are  convicted  of  violent  and  particularly  pernicious  crimes  go 
away  for  a  long  time  and  that  we  have  the  prison  people  for  those 
people  to  be  able  to  be  sentenced,  prevention,  early  intervention, 
and  issues  like  that. 

I  expect  to  be  fully  involved  with  her  and  with  others  in  the  De- 
partment and  with  people  on  this  committee  and  with  outside  ex- 
perts and  local  law  enforcement  on  those  sorts  of  issues,  particu- 
larly with  respect  to  aspects  of  the  crime  bill.  I  do  expect  that  the 
Office  of  Policy  Development  will  be  very  much  involved  with  that. 
I  personally  have  not  been  involved  to  date,  as  the  Attorney  Gren- 
eral  and  I  thought  it  was  inappropriate  to  become  involved  with 
anjrthing  until  I  passed  by  this 

The  Chairman.  I  think  you  are  right.  I  mean,  hopefully  you  will 
play  no  part  in  it  because  hopefully  by  the  time  you  are  confirmed, 
which  will  be  very  shortly,  we  will  have  decided  on  what  the  crime 
bill  should  be.  The  Attorney  General's  Office  has  been  working 
with  us  on  a  weekly,  daily  basis  to  determine  what  kind  of  legisla- 
tion to  formulate.  So  I  didn't  mean  that  I  hope  you  personally 
won't,  but  hopefully  the  process  will  have  moved  along  far  enough. 

But  there  will  be  discussions  about  a  number  of  other  things. 
Traditionally,  the  Office  has  reviewed  and  developed  legislation  on 
policy  proposals  that  are  of  major  concern  to  the  Justice  Depart- 
ment in  the  areas  of  criminal  and  civil  law,  and  coordinated  those 
efforts  to  make  sure  that  we  had  legislative  enactment  of  whatever 
it  was  that  was  the  priority. 

What  you  are  saying  to  me  is  you  believe  that  that  function  will 
continue  and  you  will  be 

Ms.  ACHESON.  That  function  will  definitely  continue,  and  it  will 
also  continue,  as  I  know  the  Office  has  been  involved  in  the  past, 
with  programmatic  initiatives.  There  are  many  things  that  I  think 
the  Attorney  General  believes  we  can  achieve  to  promote  her  policy 
priorities  and  the  initiatives  she  would  like  to  see  without  having 
to  ask  by  legislation — without  having  to  ask  for  new  legislation,  but 
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just  simply  an  efficient  review  of  programs  already  available  both 
within  the  Department  of  Justice  and  within  other  agencies  that 
can  be  brought  together.  Good,  efficient  integration  and  manage- 
ment of  those  programs  together  with  local  communities  and  neigh- 
borhoods, I  think  she  believes  is  a  resource  we  should  look  to  as 
something  we  can  work  with  as  well. 

The  Chairman.  According  to  the  1992-93  U.S.  Government  Man- 
ual, 'The  Office  of  Policy  Development  performs  high-level  policy 
development  and  coordination,  including  legal  research  and  devel- 
opment of  the  Department's  policy  agenda."  Now,  we  have  spoken 
a  little  bit  about  how  that  would  function,  how  that  would  be 
played  out,  but  what  will  be  the  White  House's  involvement  in  the 
formulation  of  policy  at  the  Justice  Department  and  what  role  will 
you  play?  Will  you  be  the  person  who  interfaces  with  the  White 
House,  or  how  do  you  see  that,  if  you  have  been  told  how  that 
would  function? 

Ms.  ACHESON.  Senator,  if  I  can  answer  that  question  by  an  exam- 
ple, this  is  how  I  understand  the  White  House  will  be  involved. 
Where  there  are  broad  administration  initiatives,  such  as,  for  ex- 
ample, the  empowerment  zone  legislation  that  Secretary  Cisneros 
and  the  Department  of  Housing  and  Urban  Development  has  sort 
of  led  with,  there  is,  in  fact,  a  working  group  that  is  coordinated 
by  the  Domestic  Policy  Council  staff  that  has  people  from  HUD  and 
from  HHS,  from  the  Department  of  Justice,  people  from  the  Office 
of  Policy  Development  who  have  been  involved  with  that. 

If  that  piece  of  legislation  goes  forward,  that  will  involve  re- 
sources and  efforts  and  programs  from  many  agencies,  and  in  that 
sort  of  a  situation  where  we  have  multiagency,  multidepartment 
approaches  to  solving  problems  of  communities,  both  rural  and 
urban,  the  Department  of  Justice  will  be  involved  with  the  White 
House  through  essentially  the  Domestic  Policy  Council. 

But  I  do  expect,  beyond  those  kinds  of  multidepartment  efforts, 
to  really  have  much  contact  with  the  White  House  at  all.  I  know 
that  the  Attorney  General  sits  on  the  Domestic  Policy  Council  and 
she  consults  regularly  with  those  at  the  White  House  on  where  she 
is  going  with  issues  in  the  Department  of  Justice,  as  do  the  other 
heads  of  departments,  and  I  think  she  will  be  taking  the  lead  in 
a  broad  sense  on  that. 

The  Chairman.  Well,  you  accurately  describe  how  it  functions. 
One  of  the  points  I  want  to  make,  and  the  reason  I  bring  this  up 
is  we  have  gone,  with  good  reason,  over  the  last  several  adminis- 
trations, including  this  one — we  have  talked  at  length  about  cer- 
tain functions  within  the  Justice  Department,  and  functions  of  U.S. 
attorneys  who  answer  to  the  Justice  Department,  that  are  beyond 
the  scope,  and  should  be  beyond  the  scope  and  purview  of  political 
influence.  We  had  long  discussions  resulting  in  a  policy  memoran- 
dum about  when  it  is  appropriate  for  someone  at  the  White  House 
to  pick  up  the  phone  and  call  someone  at  the  Justice  Department, 
and  how  and  who. 

I  just  speak  for  me  and  only  me.  I  would  hope  that  you  are  not 
in  that  category.  My  staff  wrote  me  a  lot  of  questions  about  how 
you  are  going  to  be  insulated  and  separated.  I  hope  you  are  not  in- 
sulated. I  hope  the  hell  someone  at  the  White  House  can  pick  up 
the  phone  and  say,  look,  we  want  100,000  cops,  now  you  tell  us 
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how  you  are  going  to  go  ahead  and  get  that  for  us,  you  tell  us  how 
to  do  that;  or  the  President  wants  the  death  penalty  and  we  want 
a  crime  bill  with  the  death  penalty  in  it.  I  know  the  Attorney  Gen- 
eral will  know  that,  but  the  Attorney  General  has  6,000  things  on 
her  plate  that  she  is  going  to  have  to  do,  from  the  totally  unforesee- 
able Wacos  of  the  world  straight  through  to  a  specific  legislative 
agenda. 

So  I  would  hope  that  you  build  a  working  relationship  with  the 
political  people  at  the  White  House.  The  President  was  elected  as 
a  politician.  The  President  ran  on  a  platform  that  said  this  is  how 
I  want  to  see  the  Nation  change  in  terms  of  the  criminal  justice 
system,  the  civil  justice  system. 

I  just  want  to  make  it  clear  for  the  record,  from  this  Senator's 
perspective,  there  is  a  distinction  between  interfering  on  the 
progress  of  an  investigation,  a  case,  or  whatever,  and  policy  relat- 
ing to  what  the  criminal  justice  should  look  like  unrelated  to  any 
individual  corporation  or  entity. 

So  I  respectfully  suggest  that  if  you  do  not  establish  a  working 
relationship,  you  personally,  with  the  political  people  who  are  on 
the  Domestic  Policy  Council — and  hopefully  there  are  political  peo- 
ple on  there  in  the  best  sense  of  the  word — it  will  make  the  Attor- 
ney General's  job  harder,  not  easier.  It  seems  to  me  one  of  your 
functions  is  to  make  sure  that  there  is  coordination  between  what 
the  President  wants  done  legitimately,  and  has  a  legitimate  right 
to  seek  to  be  done,  and  the  Agency  in  charge  of  getting  that  done 
being  prepared  to  be  able  to  implement  from  the  Executive's  point 
of  view  how  to  get  it  done. 

I  will  come  back  later,  if  I  may.  My  time  is  up.  I  see  the  little 
red  light  went  on,  and  I  am  also  just  handed  a  note  that  there  is 
a  vote  on  the  Roth  amendment  that  just  began.  There  are  12  min- 
utes left. 

Do  you  want  to  start  or  do  you  want  to  wait? 

Senator  Hatch.  Why  don't  I  do  that  because  I  don't  want  to  take 
too  much  time? 

The  Chairman.  OK,  but  I  will  be  back  and  ask  you  about  judges 
and  the  selection  process.  I  thank  you.  I  am  going  to  leave  and  go 
vote,  so  by  the  time  the  Senator  is  finished  there  won't  be  much 
of  an  interruption  when  we  go  to  the  Senator  of  California. 

Do  you  want  to  go  vote  and  then  come  back? 

Senator  Feinstein.  Yes. 

The  Chairman.  All  right,  so  we  will  leave  you  in  the  tender 
hands  of — the  first  you  are  taught  as  a  freshman  Member  of  the 
U.S.  Senate  is  never  leave  a  hearing  or  the  floor  in  the  hands  of 
the  other  party  when  you  are  gone,  but  I  have  great  faith  and  trust 
in  the  distinguished  Senator.  All  kidding  aside,  we  are  going  to 
leave  and  let  the  Senator  question  and  then  we  will  be  back  to  con- 
tinue. 

Senator  Hatch.  I  will  recess  until  you  get  back. 

The  Chairman.  OK. 

Senator  Hatch.  Well,  welcome  to  the  committee,  and  congratula- 
tions for  this  opportunity. 

Ms.  ACHESON.  Well,  thank  you. 

Senator  HATCH.  I  have  to  be  gone,  so  when  I  go  to  vote  I  won't 
be  back.  So  I  just  wanted  to  take  these  few  minutes  and  congratu- 
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late  you  on  this  opportunity  and  say  that  I  have  looked  over  your 
credentials  and  they  seem  to  be  outstanding.  Of  course,  your  two 
Senators  are  both  friends  of  mine  and  I  think  having  them  here  to 
testify  for  you  is  a  very  good  thing. 

This  Office  of  Policy  Development  is  very,  very  important  be- 
cause it  is  basically  the  think  tank  for  the  administration  on  legal 
affairs  and  personnel  in  this  area,  and  so  it  is  a  very,  very  impor- 
tant job  and  I  commend  you  to  have  that  opportunity. 

There  has  been  considerable  press  speculation  that  the  Clinton 
administration  might  try  to  transfer  or  otherwise  clean  out  some 
of  the  career  employees  hired  by  the  Reagan  and  Bush  administra- 
tions that  are  still  in  certain  offices  in  your  division  and  others  as 
well,  including  the  Office  of  Policy  Development. 

For  instance,  in  the  May  15,  1993,  issue  of  the  National  Journal, 
it  was  reported  that  "Some  Democrats  fear  that  Republican  lawyers 
were  entrenched  in  the  Offiice  of  Legal  Policy,"  at  Justice.  Now,  can 
you  assure  me  that  you  will  not  retaliate  or  otherwise  take  action 
against  the  career  lawyers  in  your  Office  who  were  hired  by  the 
preceding  administrations? 

Ms.  ACHESON.  Senator,  I  can  assure  that  I  will  not.  I  would  like 
to  say  that  in  my  dealings  with  the  people  who  have  been  in  that 
Office  that  I  have  found  there — and  I  have  met  every  single  person 
who  is  presently  at  the  Department  of  Justice  working  in  the  Offiice 
of  PoHcy  Development.  There  are  a  number  of  people  who  are  de- 
tailed elsewhere  and  many  of  those  I  have  not  met,  but  every  sin- 
gle person  I  have  met,  and  I  have  talked  with  all  of  those  people, 
I  find  to  be  absolutely  outstanding. 

Not  only  do  I  have  no  intention  of  retaliating  against  them,  I 
have  every  intention  of  working  very  closely  with  them,  and  many 
of  them  have  been  extraordinarily  helpful  in  preparing  me  to  as- 
sume the  duties  of  that  Offiice,  if  confirmed. 

Senator  Hatch.  Well,  thank  you,  because  I  think  you  will  find 
that  these  are  professionals  who  basically  are  going  to  do  what  is 
right  in  these  positions.  Now,  naturally,  if  there  is  somebody  who 
doesn't  fit  that  category,  that  is  another  matter,  and  I  appreciate 
that. 

What  role  in  the  process  of  selecting  Federal  judges  would  you 
anticipate  for  this  Office? 

Ms.  ACHESON.  Senator,  as  I  understand  it,  the  President  will  be 
sending  over  candidates  for  the  district  court,  and  also  for  the  court 
of  appeals.  The  administration  has  indicated  that  it  will  follow  the 
traditional  policy  of,  with  respect  to  the  district  court,  having  Sen- 
ators from  the  Democratic  party  nominate  or  recommend  to  the 
President  candidates  for  the  district  court  judges,  and  the  White 
House  has  indicated  that  it  is  welcoming  from  every  quarter  sug- 
gestions for  people  to  serve  on  the  Federal  courts  of  appeals. 

People  who  are  nominated  or  suggested  from  the  Senate  for  the 
district  courts  and  from  every  quarter  for  the  courts  of  appeals  will 
come  over  to  the  Department  of  Justice,  and  under  the  basically  ul- 
timate supervision  of  Janet  Reno  as  Attorney  General  the  Offiice  of 
Policy  Development  will  essentially  handle,  I  guess  vetting  or  eval- 
uation is  the  appropriate  word,  of  those — well,  they  are  not  nomi- 
nees yet,  but  of  those  recommendees,  of  those  candidates. 
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Senator  Hatch.  What  do  you  do  if  both  Senators  are  RepubUcans 
in  a  particular  State? 

Ms.  ACHESON.  Well,  I  believe  then  we  will  look  to  the  senior 
ranking  Democratic  person  either  in  Congress  or  the  Grovemor,  or 
whoever  is  the  senior  Democratic  elected  official  for  that  suggestion 
or  for  that  nomination. 

Senator  Hatch.  I  will  make  it  harder.  What  if  one  of  the  Repub- 
licans is  a  member  of  the  Senate  Judiciary  Committee?  [Laughter.] 

Ms.  ACHESON.  I  am  afraid  the  answer  is  still  the  same,  Senator 
Hatch. 

Senator  Hatch.  Still  the  same.  There  have  been  some  press  re- 
ports that  the  Clinton  administration  has  been  using  outside  peo- 
ple and  outside  groups  to  screen  or  vet  these  nominees.  Are  you 
aware  of  that? 

Ms.  Acheson.  I  am  neither  aware  of  the  reports  nor  am  I  aware 
that  that  is  the  case.  My  expectation  is  that  the  process  will  come 
to  the  Department  of  Justice  and  we  will  attempt  to  handle  it. 

Senator  Hatch.  OK;  back  to  that  other  choice,  let  us  say  you 
have  two  Republican  Senators  and  they  decide  to  have  a  judicial 
selection  commission  that  is  broadly  picked;  in  other  words.  Demo- 
crats, Republicans,  et  cetera,  et  cetera,  but  basically  broad-based, 
and  they  are  willing  to  recommend  three  to  five  people  to  the  ad- 
ministration. Would  that  be  a  system  that  you  would  be  happy  to 
work  with? 

Ms.  Acheson.  For  the  district  court? 

Senator  Hatch.  For  the  district  courts,  yes,  not  for  the  circuit 
courts. 

Ms.  Acheson.  I  believe  the  way  it  is  going  to  work — and  appre- 
ciate. Senator,  that  I  am  not  yet  involved  with  this  at  all,  so  I 
speak  from  a  distance  with  respect  to  it.  We  would  look  first  to — 
if  there  was  a  Democratic  Governor  or  a  group  of  Democratic  Con- 
gressmen who  had  a  different  view,  we  would  want  to  know  their 
view  first  and  find  out  who  their  candidates  were.  If,  in  fact,  there 
were  a  bipartisan  approach  to  this,  which  there  is  in  some  States, 
or  an  arrangement  between  the  two  parties  as  to  how  this  was 
going  to  be  done,  I  don't  think  we  would  have  any  problem  with 
it. 

Senator  HATCH.  Well,  let  me  encourage  you  to  go  with  a  system 
like  that.  In  the  Carter  years,  there  were  two  of  us  who  were  Re- 
publican Senators — ^this  is  one  reason  why  I  am  concerned,  not  just 
because  of  Utah.  I  think  we  have  got  our  district  court  bench  filled. 
But  what  we  did  to  resolve  the  problem  and  to  get  rid  of  the  poli- 
tics of  it  is  we  would  set  up  a  judicial  selection  commission  and  ask 
them  to  pick  three  to  five.  They  always  had  Democrats  and  Repub- 
licans that  they  picked  in  each  case. 

What  Carter  did  is  he  chose  the  most  well-known  Democrat  on 
the  list  in  each  case,  and  they  were  outstanding  people  and  still  are 
on  the  bench  to  this  day.  So  I  would  commend  that  kind  of  a  sys- 
tem to  you  if  it  is  used  in  a  fair  and  bipartisan  way,  because  that 
way  you  have  the  benefit  of  having  support  from  your  Senators 
who,  I  think,  if  they  really  disagreed  and  they  thought  it  was  a  po- 
liticized process  could  raise  a  lot  of  havoc  here  in  the  judicial  selec- 
tion process.  So  I  would  recommend,  if  they  use  a  system  like  that, 
it  would  be  something  that  might  be  satisfactory  to  you,  especially 
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if  you  don't  see  any  politics  being  played  with  it.  It  is  strictly  a 
nonpartisan  approach  to  it. 

I  would  like  to  see  that  personally  in  a  much  more  widespread 
way  used  all  over  the  country.  I  think  it  would  be  a  lot  better  for 
our  court  system  and  it  would  depoliticize  it  a  lot  more  than  it  has 
been  in  the  past,  as  you  know.  But,  of  course,  you  have  to  do  what- 
ever you  think  is  right.  In  my  case,  I  would  appreciate  that  type 
of  a  system  because  that  is  what  I  would  use,  and  I  would  appre- 
ciate cooperation  from  the  administration,  which  the  Carter  admin- 
istration did  do  and  they  got  the  very  best  people  I  thought  they 
could  possibly  get  on  the  district  court  bench.  But  there  are  other 
instances  where  that  might  be  equally  as  valid. 

I  have  a  lot  of  other  questions,  but  frankly  I  am  very  pleased 
with  your  nomination,  I  think  you  will  do  a  very  good  job.  You  have 
widespread  legal  experience  in  both  the  State  and  the  Federal 
courts,  and  I  have  looked  that  over  and  I  just  feel  like  the  Presi- 
dent has  made  a  good  choice  in  this  instance  and  that  you  will  do 
a  very  fine  job.  I  wish  you  well  and  you  will  have  my  support. 

Ms.  ACHESON.  Thank  you.  Senator  Hatch. 

Senator  Hatch.  Well,  thank  you.  With  that,  I  will  recess  these 
hearings  until  Senator  Biden  gets  back. 

Ms.  AcHESON.  Thank  you. 

[Recess.] 

The  Chairman.  The  hearing  will  come  to  order.  I  will  yield  to 
Senator  Feinstein  when  she  gets  here — she  is  on  her  way — because 
she  has  not  had  a  round,  but  let  me,  if  I  may,  pursue  with  you  a 
moment  the  judicial  selection  process.  Can  you  explain  to  the  com- 
mittee what  your  role  will  be  in  that  process  with  as  much  preci- 
sion as  you  can? 

Ms.  AcHESON.  Certainly,  Senator.  I  expect  that  the  Office  of  Pol- 
icy Development  within  the  Department  of  Justice,  and  under  the 
supervision  of  Janet  Reno,  will  essentially  be  handling  the  Depart- 
ment's evaluation  of  district  court  and  court  of  appeals  candidates 
who  will  be  referred  from  the  White  House.  We  will  be  evaluating 
them  and  then  recommending — working  with  the  Attorney  Gen- 
eral, but  essentially  recommending  to  her,  and  working  with  her, 
on  who  we  feel  she  should  be  recommending  to  the  President  for 
nomination  to  the  Senate. 

The  Chairman.  So  the  way  the  process  will  work,  if  I  understand 
it  correctly,  is  that  the  White  House  will  send  over  names  to  the 
Justice  Department,  to  the  Attorney  General,  but  they  will  be  re- 
ferred to  your  Office. 

Ms.  Acheson.  That  is  true. 

The  Chairman.  You  will  then  do  the  background — not  nec- 
essarily the  FBI  kind  of  background  investigation,  but  you  will  look 
at  those  persons  and  do  an  investigation  of  sorts  as  it  relates  to  ev- 
erything from,  I  assume,  their  judicial  demeanor,  their  educational 
background,  what  the  bar  associations  think  of  them,  et  cetera.  Is 
that  the  idea? 

Ms.  Acheson.  Exactly,  Senator.  I  think  the  Clinton  administra- 
tion— I  think  the  President  himself  has  indicated  that  what  the 
standards  are  for  judges  in  the  Clinton  administration  for  both  the 
district  courts  and  the  courts  of  appeals  is  primarily  excellence,  in- 
tellectual ability,  good  character,  temperament,  integrity,  issues  of 
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character  that  would  suggest  somebody  is  going  to  be  a  very  good 
judge  both  by  way  of  temperament  and  by  way  of  ability. 

We  are  also  hoping  to  achieve  substantial  diversity  in  nominat- 
ing people  of  color  and  other  minorities,  and  women.  Our  experi- 
ence so  far — it  isn't  mine,  but  I  observe  in  the  Clinton  administra- 
tion nominations  there  has  been  substantial  diversity  which  has 
been  produced  largely  by  the  standards  of  excellence  and  with  no 
special  effort. 

So  I  hope  that  we  will  have  the  exact  same  experience  with  the 
judicial  nominations,  and  that  is  what  we  will  be  looking  for  and 
that  is  what  we  will  be  evaluating  people  for  both  the  district  court 
and  the  courts  of  appeals  on.  With  respect  to  the  district  court — 
well,  with  respect  to  both  courts,  I  think  we  were  also  looking  for 
people  whose  lives,  particularly  their  professional  lives,  indicate  an 
interest  in  their  communities,  in  pro  bono  work,  in  civic  activities; 
broadly  stated,  a  deep  interest  in  the  profession  and  in  the  law. 
And  for  a  trial  judge,  we  would  like  to  see  some  litigation  or  com- 
parable experience,  and  for  a  judge  for  one  of  the  Federal  courts 
of  appeal  we  would  like  to  see  writings,  whether  it  is  briefs  or 
whether  it  is  articles  or  something  that  suggests  a  deep  study  of 
the  law  and  legal  issues  and  decisions  that  would  particularly  help 
somebody  be  a  good  court  of  appeals  judge. 

The  Chairman.  As  you  know,  you  have  your  hands  full. 

Ms.  ACHESON.  Very. 

The  Chairman.  The  last  administration  was  less  than — ^well,  the 
last  administration  did  not  in  a  very  timely  fashion  send  us  judicial 
nominees  to  act  on,  and  to  be  blunt  about  it,  this  administration 
has  equally  bad  a  record.  It  is  disappointing  that  we  are  sitting 
here — and  this  is  not  your  fault  at  all,  just  so  you  know  what  you 
are  about  to  get  into. 

It  is  disappointing  that  we  are  sitting  here  at  the  end  of  the 
month  of  June  with  not  a  single  judicial  nomination  having  been 
sent  to  this  committee,  and  there  are  literally  well  over  100-127 
judges,  district  and  circuit  court,  where  the  vacancy  average  has 
been  well  over  a  year.  So  I  want  you  to  know,  since  you  are  going 
to  be  responsible  for  this — and  there  are  a  lot  of  explanations  for 
why  it  has  taken  so  long.  We  got  off  to  a  slow  start,  the  Justice 
Department  team  wasn't  in  place,  et  cetera. 

But  I  just  want  you  to  be  aware  that  you  are  going  to  have  your 
hands  full,  and  hopefully  you  can  expedite  as  rapidly  as  possible 
these  nominations.  For  example,  the  Judicial  Conference  has  sent 
forward  a  proposal  to  increase  the  size  of  the  Federal  judiciary.  I 
have  been  working  on  a  bill  as  well  to  increase  the  size  of  the  Fed- 
eral judiciary,  but  I  will  not  act  to  increase  the  size  of  the  Federal 
judiciary  one  single  solitary  judgeship  until  we  fill  the  vacancies  we 
now  have.  It  has  nothing  to  do  with  this  administration,  but  there 
are  a  couple  of  vacancies — one,  at  least,  that  has  been  vacant  for 
over  4  years  without  a  name  ever  having  been  sent  to  this  commit- 
tee. 

So  I  look  forward  to  working  with  you.  I  know  that  it  is  a  prior- 
ity, but  I  just  want  you  to  know  one  other  thing.  If  you  all  send 
us  20,  30  judges  at  a  crack,  we  cannot  process  them  that  fast.  We 
have,  on  average,  over  the  last  10  years  spent  only  10  weeks  from 
the  time  we  get  the  name  of  a  judge  and  report  them  out.  It  has 
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been,  on  average,  a  year  before  we  get  a  name,  and  so  we  have  got 
to  really  move  it  along  and  I  would  hope  that  you  will  be  able  to 
expedite  it. 

I  realize  the  limited  resources  and  you  have  the  similar  problems 
we  will  have  in  terms  of  vetting  these,  but  there  is,  as  you  know 
from  being  a  practicing  attorney  and  having  been  involved  working 
with  the  U.S.  attorney's  office,  a  serious  shortage  particularly  of 
district  court  judges. 

The  last  thing  I  will  suggest  to  you  is  every  administration  al- 
ways wants  to  fill  out  the  circuit  courts  first.  I  will  not  do  that.  The 
crying  need  is  at  the  district  court  level,  the  court  of  original  ac- 
cess, if  you  will,  of  the  Federal  courts.  So  we  will  process  circuit 
court  of  appeals  judges,  but  just — not  that  I  would  expect  this,  but 
let  us  assume  you  sent  us  10  circuit  court  judgeships  and  no  dis- 
trict court  judgeships.  This  committee  will  take  on  an  administra- 
tion-like sense  of  speed  and  urgency.  [Laughter.] 

The  Chairman.  All  right? 

Ms.  ACHESON.  I  hear  you.  [Laughter.] 

The  Chairman.  OK,  good,  good,  but  I  mean  it.  I  am  not  joking. 
We  must  fill  those  district  court  slots. 

Ms.  ACHESON.  Senator  Biden,  I  just  want  to  say  that  one  thing 
I  have  done  at  the  request  of  the  Attorney  General  is  to  meet  with 
a  number  of  the  chief  administrative  judges  in  the  various  circuits, 
most  of  them  the  chief  judges  of  the  various  circuits,  and  all  I  can 
do  is  tell  you  that  they  from  their  own  perspectives  have  under- 
scored exactly  the  points  that  you  were  making,  and  they  are  Re- 
publicans and  they  are  Democrats. 

The  Chairman.  Yes,  that  is  the  point;  it  is  across  the  board. 

Ms.  Acheson.  They  are  all  over  the  place,  and  in  many  circuits — 
particularly  Senator  Feinstein's  circuit,  the  ninth  circuit,  has  a  cry- 
ing need,  and  we  are  well  aware  of  it.  And  I  know  you  are  not  jok- 
ing and  we  promise  to  move  as  expeditiously  as  we  can,  and  hope 
to  have  some  people  up  here  soon. 

The  Chairman.  For  the  longest  time,  the  Federal  courts  were 
convinced  that  the  Judiciary  Committee  was  the  bottleneck  because 
of  our  great  press  that  we  get  and  we  give  ourselves.  So  a  year- 
and-a-half  ago  I  initiated  the  Biden  Newsletter.  I  write  to  every 
Federal  district  court  judge  quarterly  and  I  give  them  a  listing  of 
every  single  vacancy  that  exists  in  the  United  States  of  America — 
when  it  became  vacant;  when  we  were  sent  a  name,  which  is  al- 
most hardly  ever;  how  long  it  is  going  to  remain  vacant;  and  whose 
fault  it  is. 

I  mean  that  sincerely  because  the  Federal  judges,  like  everyone 
else  in  America,  assume  that  when  in  doubt  blame  Congress.  This 
is  not  on  our  watch.  At  the  same  time,  you  are  going  to  get  pres- 
sure, as  I  will  get  pressure,  from  the  judges  to  add  more  judge- 
ships. Now,  I  wrote  the  last  bill  to  increase  the  judgeships.  I  am 
all  for  it,  and  if  I  would  do  it  in  a  Republican  administration,  I 
would  certainly  add  judges  in  a  Democratic  administration,  but  we 
have  to  fill  the  vacancies  that  are  there. 

I  know  you  know  this.  I  am  saying  this  more  for,  quite  frankly, 
your  benefit  so  that  everybody  knows  that  you  are  having  the  pres- 
sure put  on  you  as  well  because  we  have  got  to  get  it  moving,  and 
particularly  district  court  judgeships.  Everybody  wants  to  be  on  the 
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circuit  court.  Everybody  thinks  that  is  the  important  work,  but  that 
is  not  the  place  that  the  vast  majority  of  people  who  go  in  the  Fed- 
eral courts  see.  Part  of  the  crisis,  in  my  view,  is  confidence  in  the 
Federal  court  system  and  the  court  system  generally  is  inability  to 
gain  easy  access  to  the  courts  when  you  have  standing  to  gain  that 
access. 

Anyway,  I  thank  you  for  listening  to  me,  and  I  really  will  do  any- 
thing I  can  to  assist  you  in  moving  along  judicial  nominations. 

Senator  Feinstein. 

Senator  Feinstein.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I 
have  a  statement  that  I  would  like  to  include  in  the  record. 

The  Chairman.  Without  objection. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Feinstein 

Thank  you,  Mr.  Chairman.  Just  three  quick  points  and  an  observation  this  morn- 
ing. 

First,  let  me  welcome  and  thank  our  distinguished  colleagues  doing  the  introduc- 
tory honors  today  for  their  respective  nominees. 

Second,  my  sincere  congratulations  to  Mr.  DeUinger  and  Ms.  Acheson,  two  su- 
perbly qualified  attorneys  whom  I  know  will  well  serve  the  President  and  Attorney 
General  Reno. 

Third,  and  finally,  Mr.  Chairman,  congratulations  to  the  President  also  are  m 

order  today.  ,         j   »     •  ^     i. 

In  addition  to  providing  this  Committee  with  a  slate  of  very  talented  Assistant 
Attorney  General  candidates.  President  Chnton  has  succeeded  in  crafting  a  manage- 
ment team  at  the  Department  of  Justice  of  which  I  for  one  think  he  can  be  ex- 
tremely proud.  A  group  of  lawyers  that,  I  am  confident  Mr.  Chairman,  will  distin- 
guish itself  and  the  Department  in  the  coming  years. 

One  immediate  opportunity  to  do  so,  as  I  have  said  directly  to  Ms.  Reno,  Mr. 
Heymann  and  Mr.  Hubbeil,  lies  in  the  area  of  illegal  immigration  control.  My  obser- 
vation this  morning,  Mr.  Chairman,  is  simply  this: 

It  will  take  all  of  our  best  people,  pulling  together  very  hard,  Mr.  Chairman,  to 
fairly,  but  quickly  and  meaningfully,  bring  illegal  immigration  under  control  in  this 
country.  I  have  spoken  recently,  and  will  speak  again  soon  at  greater  length,  about 
the  significance  of  this  problem  to  the  State  of  California  and  the  Nation. 

I  raise  it  here  today,  Mr.  Chairman,  simply  to  alert  the  nominees  before  us,  and 
their  colleagues,  that  I  will  be  looking  to  them  for  creativity  and  leadership  in  this 
area.  I  expect,  for  example,  to  be  in  close  contact  with  Ms.  Acheson  as  the  Adminis- 
tration continues  to  craft  poUcy  and  begins  to  move  through  Congress  legislation— 
whether  my  own  or  other  Members'  bills— to  redirect  Federal  resources  in  the  short 
run  to  begin  to  come  to  grips  with  this  massive  problem.  ov    r    r 

I  also  will  look  to  Professor  DeUinger  to  advise  the  Attorney  General,  as  Chief  of 
the  Office  of  Legal  Policy,  on  the  permissible  scope  of  efforts  to  streamUne  the  asy- 
lum and  deportation  process.  ,     j  ^,    •  r  ^v 

With  that,  Mr.  Chairman,  and  my  thanks  to  the  distinguished  Chairman  ot  the 
Immigration  Subcommittee— Senator  Kennedy— for  his  encouragement  and  open- 
ness to  collaboration  in  this  area,  I  wish  both  of  our  nominees  today  the  best  of  suc- 
cess in  their  new  posts,  and  look  forward  to  their  fastest  possible  confirmation. 

Senator  Feinstein.  Welcome,  Ms.  Acheson. 

Ms.  Acheson.  Thank  you. 

Senator  FEINSTEIN.  I  hope  shortly  I  will  be  able  to  say  congratu- 
lations, but  in  the  interim  just  a  couple  of  questions.  One,  I  know 
the  chairman  questioned  you  on  the  crime  bill,  and  I  would  be  most 
interested  in  a  more  specific  response  not  now,  but  later,  from  Jus- 
tice on  the  habeas  corpus  issue,  exactly  where  Justice  is  coming 
down,  because  that  is  a  controversial  part  of  the  bill,  and  also  from 
the  administration  because  much  of  what  I  get  is  that  perhaps  the 
bill  is  being  held  up  waiting  for  the  administration's  response. 
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I,  for  one,  wanted  to  be  on  this  committee,  and  the  chairman 
very  graciously  said  that  the  crime  bill  would  be  a  major  part  of 
the  deliberations  of  this  committee,  so  I  am  still  waiting  for  that 
to  happen.  I  come  from  a  city,  and  there  probably  is  no  more 
central  issue  in  the  United  States  in  big  cities  than  crime  today. 
So  I  think  in  terms  of  the  public  policy  of  Justice,  as  well  as  weigh- 
ing in  on  this  bill,  time  is  of  the  essence.  If  you  would  like  to  com- 
ment, I  would  be  most  happy  to  hear  your  comments. 

Ms.  ACHESON.  Well,  just  briefly,  Senator,  as  I  believe  I  said  in 
answer  to  some  questions  of  Senator  Hatch  when  you  were  away 
voting,  I  have  been  until  this  point  at  some  distance  from  these 
matters,  but  I  have  not  been  at  some  distance  from  the  headlines 
and  the  experience  of  my  own  city,  which  in  many  respects  is  not 
dissimilar  than  San  Francisco,  and  certainly  the  entirety  of  Massa- 
chusetts. 

Everywhere  in  the  country,  people  are  coming  to  the  same  con- 
clusion, and  it  is  absolutely  the  view  of  the  Attorney  General,  if  we 
do  not  do  something  to  stop  this  incredible  explosion  of  crime  and 
violence,  we  will  lose  not  only  another  generation  of  young  people, 
but  we  are  increasingly  losing  communities  and  neighborhoods  be- 
cause people,  even  if  they  aren't  killed,  are  afraid  to  walk  out  of 
their  houses  to  use  amenities  of  their  communities,  even  to  start 
thinking  about  how  to  develop  their  communities.  It  is  absolutely 
the  thing  that  I  know  the  Attorney  General  feels  the  strongest 
about. 

I  am  also  aware  that  the  habeas  issues  that  are  presented  in  the 
context  of  the  crime  bill,  but  also  in  the  ongoing  dialog  in  this  coun- 
try between  prosecutors  and  the  defense  bar  about  what  is  fair  on 
the  one  hand  and  what  is  going  to  bring  us  to  the  question  of  final- 
ity on  the  other  so  that  we  can  have  people  have  fair  trials  with 
good  lawyers  representing  them  to  eliminate  the  kinds  of  problems 
that  come  up  postconviction,  and  then  have  some  full  but  final  op- 
portunity postconviction  to  raise  any  issues — it  sounds  easy  to  state 
and  it  is  very,  very  complex  to  put  together,  given  all  of  the  dif- 
ferent views  about  what  is  fair  and  what  is  final,  or  what  should 
be  final. 

It  is  absolutely  the  first  thing  that  my  Office  will  weigh  in  on. 
In  fact,  my  Office  is  weighing  in  on  it  without  me  there.  If  I  am 
confirmed  and  head  that  Office,  it  will  absolutely  be  something  that 
I  will  be  involved  with,  and  I  know  the  Attorney  General  is  ready 
to  get  into  this. 

Senator  Feinstein.  Thank  you  very  much.  I  would  hope  so.  The 
second  subject  is  one  that  I  mentioned  to  the  Attorney  General 
when  she  was  before  us.  I  wrote  her  a  letter  asking  for  strategy. 
I  mentioned  it  to  Mr.  Hubbell,  Mr.  Heymann,  and  I  will  mention 
it  to  you.  It  is  the  issue  of  immigration  in  this  country  and  the  fact 
that  we  do  not  enforce  the  laws  that  are  on  the  books,  and  we  also 
have  a  need  to  do  that  as  well  as  perhaps  look  at  some  new  laws. 

I  have  asked  for  a  strategy.  I  was  very  disappointed  to  see  that 
the  INS  budget  is  down  as  it  came  from  the  administration.  I  was 
very  disappointed  to  see  that  the  INS  Border  Patrol  has  fewer  posi- 
tions in  it  this  prospective  year  than  it  does  this  present  fiscal 
year.  You  know,  the  Attorney  General  said  that  she  wanted  to  do 
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something.  Mr.  Hubbell  said  he  did,  Mr.  Heymann  said  he  did,  and 
yet  right  now  I  see  things  going  in  the  other  direction. 

I  would  like  to  know,  have  you  personally  discussed  this  issue  as 
a  policy  person  within  the  Department? 

Ms.  ACHESON.  I  have  not,  Senator,  as  of  this  moment  discussed 
this  issue  or  specifics  of  this  issue.  I  can  tell  you  that  it  is  an  issue 
that  the  Attorney  General  feels  very  strongly  about.  I  do  not  have 
any  explanation  or  comment  on  the  budget  issue.  I  was  not  at  all 
involved  with  that. 

I  do  know  this,  that  the  choice  of  Doris  Meissner  as  the  person 
to  head  the  Immigration  and  Naturalization  Service  is  a  choice 
that  was  carefully  and  deliberately  made  because  immigration  is 
something  known  to  every  single  person  in  that  Department  that 
has  got  to  be  a  priority.  Webb  Hubbell's  Office,  the  Associate  Attor- 
ney General's  Office,  has  taken  direct  responsibility  for  INS,  and 
I  know  that  Mr.  Hubbell  and  Ms.  Meissner,  if  confirmed,  and  the 
Attorney  General  and  my  Office,  when  we  get  to  looking  at  immi- 
gration policy,  are  going  to  work  very  closely  together  to  look  at 
these  issues  very  hard. 

I  think  the  strongest  statement  that  can  be  made  so  far  by  the 
administration  is  the  selection  of  Doris  Meissner.  I  think  she  is 
someone  who  knows  a  tremendous  amount  about  the  issues  that 
you  talk  about.  I  think  she  is  committed  to  full  enforcement  of  the 
laws  that  are  on  the  books.  I  think  she  is  very  well  aware,  perhaps 
more  so  than — certainly,  more  so  than  I  and  more  so  than  many 
about  not  only  the  issues  that  we  all  can  talk  about  from  a  dis- 
tance, but  the  experience  of  border  States  that  I  think  many  of  us 
who  are  not  from  border  States — I  am  from  a  coastal  State,  but  it 
is  not  a  border  State  in  the  sense  that  California  is  and  Arizona 
and  New  Mexico  and  Florida  and  a  number  of  States  whose  local 
economies  are  being  assaulted  and  very  burdened  by  immigration 
problems. 

But  it  is  something  I  can  only  assure  you  that  the  Attorney  Gen- 
eral feels  strongly  about  and  that  the  Department  is  going  to  work 
on  hard.  It  will  be  a  priority  of  this  administration. 

Senator  Feinstein.  Well,  I  think  probably  the  most  positive 
thing  about  Ms.  Meissner's  appointment — and  when  she  comes  be- 
fore this  committee,  I  will  certainly  ask  her  the  question  to  lay  out 
her  strategy,  and  I  would  be  hopeful  that  when  she  comes  before 
this  committee  she  would  have  a  strategy  because  every  time  I  am 
mentioning  it  now,  I  don't  get  an3^hing  back  on  the  other  side. 

So  this  is  something  that  has  to  be  met,  I  believe,  by  the  admin- 
istration, and  it  has  to  be  met  by  your  Department.  The  reason  I 
raise  it  to  you  is  if  you  are  the  policy  person  within  the  Depart- 
ment, I  hope  you  will  convey  at  least  this  Senator's — and  I  believe 
Senator  Kennedy  has  been  in  the  lead.  Senator  Simpson  has  been 
in  the  lead  of  legislation. 

I  come  from  the  largest  State  and  it  is  an  escalating  problem  and 
I  am  very  concerned  because  unless  there  are  solutions,  I  fear  there 
is  going  to  be  a  very  serious  backlash  by  people.  We  already  have 
one  grand  jury  of  a  county  in  the  State  saying  there  should  be  a 
total  moratorium  on  all  immigration  for  3  years.  I  think  it  is  a 
problem  that  needs  to  be  addressed,  and  what  I  kind  of  notice  is 
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no  one  is  willing  to  step  up  to  the  plate,  so  this  concerns  me  very 
much  and  I  would  hope  you  would  relay  that  for  me. 

Ms.  ACHESON.  I  will  certainly  do  that,  Senator. 

Senator  Feinstein.  Thank  you  very  much.  Those  are  my  two 
areas,  the  crime  bill  and  immigration.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  We  have  another  vote.  I  have  several 
additional  questions,  but  what  I  am  going  to  do  is  submit  them  to 
you  in  writing.  You  will  have  them  today.  They  are  not  very  volu- 
minous. 

[See  Questions  and  Answers  following  this  hearing.] 

The  Chairman.  I  know  of  no  other  questions  the  Committee  has 
before  us.  If  you  can  answer  those  questions  quickly,  we  will  hope- 
fully be  able  to  expedite  the  executive  session,  the  process  of  voting 
on  your  nomination  in  the  committee,  and  get  it  to  the  floor. 

I  look  forward  to  working  with  you  and  I  look  forward  to  us  ac- 
complishing some  important  things,  not  the  least  of  which  are  the 
two  areas  that  the  Senator  from  California  mentioned. 

Ms.  ACHESON.  Well,  thank  you  very  much. 

The  Chairman.  Without  any  further  questions,  we  thank  you. 
We  thank  your  mother  for  being  here.  We  told  you,  mom,  it  would 
be  quick  and  easy. 

Senator  Feinstein.  That  is  a  first,  I  think,  just  about. 

The  Chairman.  No;  I  think  it  is  a  second. 

Senator  Feinstein.  Quick  and  easy. 

The  Chairman.  We  always  remember  the  ones  that  aren't.  There 
have  been  too  few  that  aren't,  but  there  have  also  been  a  bunch 
that  have  been  and  I  am  delighted  this  has  been  as  well.  So  I 
thank  you  very  much,  Ms.  Acheson,  and  look  forward  to  working 
with  you. 

Ms.  Acheson.  Thank  you  very  much. 

The  Chairman.  We  are  adjourned. 

[Whereupon,  at  3:44  p.m.,  the  committee  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


QUESTIONS  AND  ANSWERS 


June  23,  1993 

The  Honorable  Joseph  R.  Biden 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510-6275 

Dear  Senator  Biden: 

I  am  delighted  to  respond  to  your  letter  of  yesterday 
concerning  my  confirmation  hearings  in  front  of  the  Senate 
Judiciary  Committee.   Upon  receipt  of  the  additional  questions 
posed  by  Senators  Hatch,  Grassley,  and  Pressler,  I  immediately 
directed  my  attention  to  preparing  answers  to  those  questions. 
Enclosed  are  my  responses,  which  I  hope  will  prove  satisfactory. 
If  I  can  provide  any  further  information  please  do  not  hesitate 
to  contact  me  at  514-2051. 

I  appreciate  the  Committee's  consideration  of  my  testimony. 

Sincerely, 


Walter  Dellinger 


inger        J 
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QUESTIONS  FROM  SENATOR  LARRY  PRESSLER 

1.  If  you  are  confirmed,  will  your  office  examine  whether  EPA's 
interpretation  of  the  Clean  Air  Act  as  it  concerns  ethanol 
is  legally  justified,  and  if  not,  render  an  opinion  so  as  to 
clarify  the  situation. 

OLC's  responsibilities  include  answering  requests  for  legal 
advice  from  the  heads  of  Executive  Branch  agencies  and  resolving 
inter-agency  legal  disputes  referred  to  the  OffiCe.   If  I  am 
confirmed,  amd  if  OLC  were  to  receive  an  appropriate  request  or 
referral  from  an  Executive  Branch  agency  concerriing  the 
interpretation  of  the  Clean  Air  Act,  I  would  study  the  issue  and 
prepare  an  opinion.   The  June  11  letter  from  you  and  Senators 
Grassley  and  Brown  discusses,  in  some  detail,  whether  section 
211 (k)  of  the  Clesm  Air  Act  Amendments  allows  the  Reformulated 
Fuels  Program  to  account  for  the  capacity  of  ethanol  to  reduce 
emissions  of  ozone- forming  carbon  monoxide.   If  asked  to  address 
this  question  as  an  Assistant  Attorney  General,  I  would  want  to 
bring  to  it  an  open  and  receptive  mind,  able  to  benefit  from  the 
research  and  analysis  that  OLC's  staff  would  provide.   I  would 
not  want  to  have  committed  myself  in  adveuice  to  a  particular 
outcome.   I  appreciate  the  importance  of  this  issue  for  the 
administration  of  the  Clean  Air  Act  and  would  treat  it  with  the 
seriousness  that  it  deserves. 

2.  My  question  to  you  is  this:   Do  you  plan  to  publicize  legal 
opinions  rendered  by  the  Office  of  Legal  Counsel  when  two  or 
more  executive  agencies  disagree  as  to  the  meaning  of 
legislation  or  regulations?   If  not,  why  not? 

In  response  to  Question  7  of  Senator  Grassley,  I  have 
addressed  the  more  general  issue  of  releasing  various  categories 
of  OLC  opinions.   My  answer  to  that  question,  which  notes  that  I 
will  need  to  review  this  issue  if  I  am  confirmed,  states  my 
commitment  to  openness  but  identifies  considerations  that  may 
weigh  against  the  disclosure  of  some  types  of  opinions.   Under 
the  considerations  set  out  in  my  answer  to  Senator  Grassley' s 
c[uestion,  OLC  legal  opinions  resolving  disputes  between  agencies 
are  among  those  most  likely  to  warrant  release.   Of  course,  there 
will  be  exceptions.   For  example,  an  opinion  resolving  a  legal 
dispute  between  two  agencies  over  an  operation  classified  under 
the  national  security  laws  could  not  be  publicly  disclosed.   But 
on  the  spectrum  of  opinions,  the  resolution  of  inter-agency 
disputes  is  likely  to  present  among  the  strongest  claims  for 
disclosure. 
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QUESTIONS  FROM  SENATORS  PRESSLER,  GRASSLEY  AND  BROWN 

Does  the  legislative  intent  of  42  USC  7545  Section  211 (k) 
preclude  a  reactivity  adjustment  to  the  "mass"  of  VOC 
emissions,  when  such  adjustment  results  in  a  decreased  ozone 
forming,  e.g.  cleaner,  reformulated  gasoline  than  would 
otherwise  be  possible  absent  said  adjustment? 

See  answer  to  Senator  Pressler's  question  number  l.~ 

Does  the  legislative  intent  of  Section  211 (k)  provide  the 
legal  basis  to  preclude  the  greatest  ozone  reductions 
possible  by  discriminating  against  usage  of  alcohols  in 
reformulated  gasolines? 

See  answer  to  Senator  Pressler's  question  number  1. 

In  determining  the  hazardous  nature  of  ozone  forming  VOC's, 
must  all  emissions  contributing  to  ozone  formation, 
including  harmful  carbon  monoxide,  be  considered? 

See  answer  to  Senator  Pressler's  question  niimber  1. 
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QUESTIONS  FROM  SENATOR  GRASSLEY 

Note:   Some  questions  ask  for  my  personal  judgfment  on 
specific  legal  issues  that  may  well  come  before  the  Office  of 
Legal  Counsel  in  the  discharge  of  its  statutory  responsibilities. 
As  I  testified  yesterday,  it  is  essential  that  OLC  maintain  the 
ability  to  render  independent,  objective  and  unbiased  legal 
advice  in  the  discharge  of  those  responsibilities.   With  that  in 
mind,  I  wish  to  avoid  committing  myself  to  specific  legal 
conclusions  on  such  issues.   As  a  separate  consideration,  I  would 
not  want  to  render  any  definitive  and  considered  legal  judgment 
without  first  thoroughly  researching,  analyzing  and  consulting 
with  OLC  staff.   Within  these  constraints,  I  have  endeavored  to 
indicate  what  considerations  generally  guide  my  approach  to  the 
questions  posed,  as  well  as  to  amplify  upon  prior  statements  of 
mine,  when  asked  to  do  so. 

1.   1   would  like  to  ask  your  opinion  about  the  speech  and  debate 
clause  and  separation  of  powers.   My  colleagues  have  used 
these  two  constitutional  doctrines  to  argue  against  Congress 
falling  within  the  provisions  of  a  whole  host  of  laws  -- 
from  civil  rights  to  occupational  health  and  safety.   What 
is  your  view  regarding  Separation  of  Powers  and  the  Speech 
and  Debate  Clause?   Do  these  doctrines  preclude 
congressional  coverage? 

Do  they  prohibit  courts  from  determining  or  reviewing 
whether  a  member  of  congress  has  violated  particular 
employment  and  labor  laws? 

The  constitutionality  of  applying  any  particular  civil 
rights,  occupational  health  and  safety,  or  other  employment 
statute  to  Members  of  Congress  would  depend  upon  the  details  of 
the  particular  statute  and  the  manner  in  which  it  is  to  be 
applied.   In  some  cases,  the  Speech  or  Debate  Clause  and/or  the 
doctrine  of  separation  of  powers  might  preclude  Congress  from 
applying  a  law  to  Members  of  Congress  and  their  staffs  or 
preclude  courts  from  enforcing  such  a  law;  in  others  there  would 
be  no  constitutional  problem.   In  each  case,  I  would  excimine  the 
statute  in  light  of  relevant  Supreme  Court  and  other  judicial 
precedent,  as  well  as  any  prior  OLC  opinions  on  these  issues. 

For  example,  the  Speech  or  Debate  Clause  provides  that  "for 
any  Speech  or  Debate  in  either  House,  [Senators  and 
Representatives]  shall  not  be  questioned  in  any  other  Place." 
U.S.  Const,  art.  I,  §  6.   Although  courts  have  construed  the 
Clause  broadly  and  have  held  that  it  protects  more  than  pure 
speech  or  debate,  the  Supreme  Court  has  said  that  the  Clause  does 
not  immunize  Members  of  Congress  or  their  staffs  from  prosecution 
where  the  Government's  case  "does  not  rely  on  legislative  acts  or 
the  motivation  for  legislative  acts."   United  States  v.  Brewster. 
408  U.S.  501,  512  (1972).   The  Court  has  explained  that 
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Responses  to  Senator  Grassley's  Questions 

application  of  the  Clause  turns  on  whether  the  challenged  conduct 
falls  within  the  -sphere  of  legitimate  legislative  activity. 
Tennev  v.  Brandhove,  341  U.S.  367,  376  (1951).   As  prior  OLC 
opinions  have  recognized,  not  all  acts  performed  in  an  official 
legislative  capacity  are  -legislative-  for  purposes  of  the 
Clluse;  matters  other  than  speech  or  debate  in  either  House  -must 
be  an  integral  part  of  the  deliberative  and  communicative 
processes  by  which  Members  participate  in  committee  and  House 
proceedings  with  respect  to  the  consideration  and  passage  or 
rejection  of  proposed  legislation  or  with  respect  to  other 
matters  which  the  Constitution  places  within  the  jurisdiction  of 
either  House."   Gravel  v.  United  States.  408  U.S.  606,  625 
(1972) .   Thus,  whether  the  application  of  a  particular  statute  to 
congress  would  potentially  violate  the  Speech  or  Debate  Clause 
would  depend  upon  whether  the  statute  covered  -legislative 
conduct  as  that  term  has  been  construed  by  the  courts  and  by  OLC 
in  the  past.   If  not,  then  no  Speech  or  Debate  Clause  issue  would 
be  presented,  and,  as  Assistant  Attorney  General  John  M.  Harmon 
explained  in  an  OLC  opinion  issued  in  January,  1981,  Congress 
could  authorize  the  other  branches  to  "prosecute  and  punish  its 
members. " 

In  1988   in  Thp  New  York  Times,  you  called  President  Bush 
"lawless"  for  criticizing  Governor  Dukakis"  veto  of  a 
Massachusetts  bill  requiring  teachers  to  lead  the  Pledge  of 
Allegiance.   Governor  Dukakis  tried  to  justify  his  veto 
based  on  the  state's  highest  court  issuing  an  advisory 
opinion  that  the  bill  was  unconstitutional. 

Your  op-ed  piece  noted  that  the  state  court  decision  was 
based  on  First  Amendment  case  law,  and  that  Governor  Dukakis 
cited  his  oath  to  uphold  the  U.S.  Constitution  m  vetoing 
the  bill    You  indicated  that  anyone  committed  to  the  rule 
of  law  would  have  done  the  same,  particularly  where  the 
court  had  ruled  that  the  particular  bill  was 
unconstitutional . 

But  this  analysis  puzzles  me.   Certainly,  requiring  teachers 
to  lead  the  Pledge  of  Allegiance  is  different  from  requiring 
students  to  say  it.   Governor  Dukakis  could  not  be  sure  that 
the  U  S   Supreme  Court  would  find  the  bill  unconstitutional. 
A  state' court's  interpretation  of  the  federal  constitution 
is  binding  on  no  one,  even  if  the  ruling  applies  to  the  very 
statute  before  a  governor.   Governor  Dukakis  had  a  choice 
and  he  chose  to  veto.   Would  you  automatically  consider  it 
"lawless"  for  President  Clinton  to  sign  a  federal  statute 
that  a  state  court  had  ruled  in  an  advisory  opinion  was  a 
violation  of  federal  constitution? 
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Governor  Dukakis  vetoed  a  Massachusetts  bill  requiring 
teachers  to  lead  the  Pledge  of  Allegiance  in  class  after  the 
Massachusetts  Supreme  Judicial  Court  rendered  an  advisory  opinion 
that  the  bill  would  violate  the  First  Amendment  of  the  United 
States  Constitution,  as  applied  to  the  states  through 
incorporation  in  the  Fourteenth  Amendment.   See  Opinions  of  the 
Justices  to  the  Governor,  363  N.E.2d  251  (Mass.  1977).   I  wrote 
that  it  would  have  been  irresponsible  in  that  circumstance  for  a 
governor  not  to  veto  the  bill.   As  the  Massachusetts  court 
concluded,  the  bill  would  have  authorized  severe  penalties  for 
disobedience  including  the  imposition  of  criminal  fines  and 
discipline  or  discharge.   I  pointed  out  that  the  only  practical 
effect  of  approving  the  bill  would  have  been  to  force  "teachers 
to  bear  the  needless  expense  of  pursuing  appeals  to  a  state 
Supreme  Court  that  had  already  and  emphatically  pronounced  the 
legislation  invalid."   In  such  appeals,  of  course,  the  state 
court's  judgment  about  the  meaning  of  the  First  Amendment  would 
be  binding  on  state  officials,  subject  only  to  the  possibility  of 
review  by  the  United  States  Supreme  Court.   As  a  more  general 
matter,  in  those  states  that  authorize  the  governor  or 
legislature  to  seek  advisory  opinions  from  the  state  supreme 
court,  the  very  purpose  of  doing  so  is  to  obtain  authoritative 
legal  advice  from  the  court  and  thus  to  avoid  the  enactment  of 
legislation  that  the  court  would  invalidate. 

3.    Article  I  of  the  Constitution  prohibits  a  member  of  Congress 
"during  the  time  for  which  he  was  elected"  from  being 
"appointed  to  any  civil  office  . . . ,  the  emoluments  whereof 
shall  have  been  increased  during  such  time  ..."  when  then- 
Senator  Bentsen  was  nominated  to  be  Treasury  Secretary,  I 
CO- sponsored  legislation  to  lower  the  salary  for  that 
position  to  the  level  it  had  been  when  Senator  Bentsen 's 
term  began.   However,  the  Office  of  Legal  Counsel  issued  an 
opinion  in  1987  stating  that  legislation  could  not  solve  the 
constitutional  difficulty,  and  that  once  the  salary  is 
raised,  a  member  is  barred  from  the  appointment  for  the  rest 
of  his  or  her  term.   Do  you  agree  with  the  Justice 
Department  analysis  that  appointments  such  as  Secretary 
Bentsen 's  are  unconstitutional,  or  do  you  believe  that 
legislation  lowering  the  salary  can  satisfy  the 
Constitution? 

Several  other  members  of  Congress  were  also  appointed 
cabinet:   Director  Panetta,  and  Secretaries  Aspin  and 
Unlike  Secretary  Bentsen,  these  cabinet  members  took  c 
before  any  salary  increase  during  their  current 
congressional  term.   However,  cost  of  living  adjustmer 
well  take  effect  before  January  3,  1995,  when  the  teir 
which  they  were  elected  expires.   Does  the  Emoluments 
have  any  application  to  this  situaticr.^   Do  we  have  ; 
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prevent  any  increase  in  those  salaries,  and  if  so,  will  the 
administration  offer  such  legislation? 

Although  I  am  not  familiar  with  the  1987  OLC  opinion  cited 
in  Senator  Grassley's  question,  I  used  the  application  of  the 
Emoluments  Clause  as  a  case  study  to  begin  my  class  in 
Constitutional  Law  for  several  years.   As  a  result,  I  have  formed 
an  opinion  about  the  application  of  this  relatively  obscure 
provision  of  the  Constitution  to  situations  in  which  a  previously 
increased  salary  is  lowered  to  enable  a  member  of  Congress  to 
accept  executive  appointment. 

In  my  view,  legislation  that  lowers  the  salary  for  a 
position  to  the  level  it  had  been  when  the  term  of  the  member  of 
Congress  began  is  fully  effective  under  the  Constitution  to 
remove  the  barrier  of  the  Emoluments  Clause.   (I  have  not  had 
occasion  to  consider  the  additional  wrinkle  involving  a 
previously  enacted  cost-of-living  adjustment.) 

4.    You  have  criticized  the  Supreme  Court's  leading 

establishment  clause  decision.  Lemon  v.  Kurtzman.  as  laying 
out  too  much  of  a  formula.   You  have  praised  the 
"endorsement"  of  religion  test  instead.   Do  you  believe  that 
Lemon  v.  Kurtzman  should  be  overturned? 

In  a  Washington  Post  article.  Say  Amen  or  Else- -Piety  And 
the  Law.  November  3,  1991,  I  agreed  with  the  position  taken  by 
Justice  O'Connor  that  government  actions  that  "show  favoritism  to 
particular  beliefs  or  convey  a  message  of  disapproval  to  others" 
do  not  "adecpiately  protect  the  religious  liberty"  of  our  people. 
I  also  agreed  with  Justice  O'Connor  that  a  key  issue  in 
Estaiblishment  Clause  cases  is  whether  there  has  been 
"governmental  endorsement  or  disapproval  of  religion." 

In  its  June  7,  1993  Lamb's  Chapel  v.  Center  Moriches  Union 
Free  School  District  opinion.  No.  91-2024  at  10  (U.S.  June  7, 
1993)  ,  the  Supreme  Court  applied  the  three-prong  Lemon  test. 
Despite  my  skepticism  of  formulaic  methods  of  analysis,  see  The 
Sound  of  Silence:  An  Epistle  on  Prayer  and  the  Constitution,  9  5 
Yale  L.J.  1631,  1637  n.27  (1986),  the  fact  remains  that  the  Lemon 
test  still  plays  an  important  role  in  Establishment  Clause 
jurisprudence.   Any  reconsideration  of  that  test  would  have  to 
take  into  account  the  importance  of  the  doctrine  of  stare 
decisis . 
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5.  Have  you  discussed  the  role  of  the  Office  of  Legal  Counsel 
with  anyone  in  the  White  House?  With'  whom  (White  House 
Counsel  Nussbaum,  the  President,  the  First  Lady) ,  and  what 
has  been  the  nature  and  substance  of  those  discussions? 

I  do  not  recall  participating  in  any  discussions  concerning 
the  role  of  the  Office  of  Legal  Counsel  with  anyone  in  the  White 
House  other  than  one  or  two  brief  and  general  conversations  about 
whether  I  would  be  willing  to  be  nominated  for  this  position.   As 
I  recall,  Bernard  Nussbaum  expressed  his  view  that  heading  OLC  is 
a  very  important  position,  and  that  my  background  made  me  highly 
qualified  for  the  office,  and  he  urged  me  to  consider  being 
nominated. 

6.  Although  your  predecessor  reported  to  the  Deputy  Attorney 
General,  if  confirmed,  you  will  report  to  Associate  Attorney 
General  Webb  Hubbell.   Mr.  Hubbell,  I  understand,  has  an 
office  next  to  the  Attorney  General,  in  the  space  where  the 
head  of  OLC  used  to  be.   Were  you  consulted  about  these 
moves  and  changes,  and  how  will  you  insure  that  OLC's 
independence  will  not  be  compromised  by  your  superiors  in 
the  department? 

I  have  been  consulted  both  about  office  space  allocation  and 
the  organizational  structure  for  the  Department.   I  have  the 
con^lete  assurance  of  Attorney  General  Reno  that  the  tradition  of 
OLC  independence  will  be  respected  and  maintained. 

7.  What  will  be  your  policy  regarding  making  OLC  opinions 
available  to  the  public? 

If  confirmed,  I  intend  to  review  the  question  of  OLC 
policies  regarding  release  of  opinions.   Attorney  General  Reno  is 
strongly  committed  to  a  basic  policy  of  openness  in  government, 
and  I  share  that  commitment.   Openness  promotes  public  confidence 
that  the  government  is  making  its  decisions  through  a  process  of 
careful  and  thoughtful  reasoning.   At  the  same  time,  I  recognize 
that,  in  some  types  of  cases,  there  are  considerations  weighing 
against  the  release  of  opinions.   Some  categories  of  documents, 
such  as  opinions  on  matters  classified  for  reasons  of  national 
security,  are  especially  sensitive.   In  addition,  opinions  may 
reflect  legal  advice  given  as  part  of  the  government's 
deliberative  process,  and  protection  of  some  of  these  opinions 
may  be  necessary  to  ensure  that  decisionmakers  are  willing  to 
seek  candid  legal  advice  before  they  act.   Opinions  resolving 
inter -agency  disputes  are  likely  to  be  strong  candidates  for 
disclosure.   Although  government  decisionmaking  requires  a 
certain  measure  of  confidentiality,  the  government  should  not 
reflexively  seek  secrecy. 
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8.  In  1989,  you  told  this  committee  that  "[i]t  is,  of  course, 
common  sense,  basic  constitutional  law  that  Congress  may  not 
by  statute  'overturn'  a  constitutionally  based  decision  of 
the  U.S.  Supreme  Court." 

Many  members  of  Congress  believe  otherwise,  basing  such 
action  on  the  Supremacy  Clause  or  the  negative  Commerce 
Clause  that  restricts  state  power.   And  two  pieces  of 
pending  legislation,  the  Freedom  of  Choice  Act  and  the 
Religious  Freedom  Restoration  Act,  are  desicned  to  overturn 
Supreme  Court  decisions  in  the  Webster  and  Casey  and 
Employment  Division  v.  Smith  cases.   Precision  is  important 
in  OLC  legal  opinions,  so  I  would  ask  you  whether  you  might 
want  to  modify  your  earlier  statement  to  the  committee. 

In  my  1989  testimony  before  the  Judiciary  Committee,  I  was 
asked  whether  Congress  has  the  authority  to  overrule  by  statute 
the  Supreme  Court's  interpretation  of  the  United  States 
Constitution,  and  I  answered  that  Congress  may  not  do  so.   I 
continue  to  believe  that  Congress  cannot  change  the  Supreme 
Court's  interpretation  of  the  Constitution.   I  went  on  to  note 
that  Congress  may,  in  response  to  a  Supreme  Court  decision, 
"correct  any  flaw  that  may  have  rendered  an  act  of  Congress 
unconstitutional."   When  Congress  attempts  to  make  such  a 
correction,  it  does  not  "overrule"  the  Supreme  Court's  decision; 
instead.  Congress  enacts  a  new  law  bringing  Its  legislation  into 
conformity  with  the  Court's  interpretation  of  the  Constitution. 

The  Freedom  of  Choice  Act  does  not  seek  to  "overrule"  the 
constitutional  holdings  of  any  prior  Supreme  Court  decisions 
concerning  the  interpretation  of  the  Fourteenth  Amendment's  Due 
Process  Clause.   If  enacted,  the  bill  would  provide  federal 
statutory  protection  for  certain  liberty  interests  that  the 
Supreme  Court  has  held  are  not  so  fundamental  that  state 
regulation  of  them  must  be  subject  to  strict  judicial  scrutiny. 
Such  a  law,  if  valid,  would  not  "overrule"  any  prior  Supreme 
Court  interpretation  of  the  Constitution,  but  would  operate  to 
preempt  contrary  state  regulations  under  the  Supremacy  Clause. 

9.  I  don't  believe  that  any  administration,  including  the 
Carter  administration,  has  accepted  the  constitutionality  of 
the  War  Powers  Act.   Do  you  believe  the  War  Powers  Act  to  be 
const  itutional ? 

The  War  Powers  Resolution  raises  fundamental  issues  about 
the  relationship  of  executive  and  legislative  power.   Although  no 
administration,  to  my  knowledge,  has  objected  to  the  facial 
constitutionality  of  the  consultation  or  reporting  requirements, 
other  provisions  have  been  the  subject  of  much  constitutional 
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debate.   Although  I  have  thought  about  the  issues  raised  by  these 
other  provisions,  I  have  not  reached  emy  final  conclusions  about 
their  constitutionality.   I  would  want  to  do  so  only  after  the 
most  serious  consideration.   These  may  be,  after  all,  literally 
questions  of  life  or  death.   President  Clinton  has  eacpressed  his 
desire  to  re-think  issues  under  the  War  Powers  Resolution.   On 
March  31,  for  exan^le,  he  wrote  to  Congressman  Gonzalez  that 
" [w] e  will  be  reviewing  the  complex  issues  related  to  the  War 
Powers  Act  in  close  consultation  with  key  members' of  Congress." 
If  confirmed,  I  would  welcome  taking  part  in  that  process. 

10.  Do  you  believe  that  the  Independent  Counsel  Act  should  be 
extended  to  Congress? 

'l  have  had  no  occasion  to  consider  whether  it  would  or  would 
not  be  desirable  to  extend  the  independent  counsel  provisions  of 
the  Ethics  in  Government  Act. 

11.  Do  you  believe  that  City  of  Richmond  v.  Croson  was  decided 
correctly  as  an  original  matter? 

Over  the  years  I  have  often  reflected  on  the 
constitutionality  of  racial  classifications  that  are  adopted  as 
affirmative -action  measures,  and  believe  that  courts  should  apply 
some  form  of  heightened  judicial  scnitiny  to  such 

classifications.   I  have  not,  however,  reached  a  conclusion  as  to 
whether  City  of  Richmond  v.  J. A.  Croson  Co.  was  correctly 
decided. 

Croson  sets  forth  the  controlling  standards  for  evaluating 
the  constitutionality  of  affirmative  action  measures  adopted  by 
state  and  local  governments.   Under  Croson,  state  and  local 
governments  may  not  give  preferential  treatment  to  minority 
contractors  on  the  basis  of  their  race  except  as  a  remedy  for 
racial  discrimination  in  the  state  or  local  contracting  process 
or  construction  industry. 

12.  OLC  in  the  Bush  administration  issued  an  opinion  as  to  the 
FBI's  authority  to  make  extraterritorial  arrests.   Do  you 
believe  that  opinion  is  legally  correct? 

In  19  89  OLC  issued  an  opinion  concluding  that  the  FBI  is 
legally  authorized  to  investigate  and  arrest  individuals  for 
violations  of  United  States  law  even  if  those  investigations  and 
arrests  are  not  consistent  with  international  law.   See  Authority 
of  the  Federal  Bureau  of  Investigation  to  Override  Customary  or 
other  International  Law  in  the  Course  of  Extraterritorial  Law 
Enforcement  Activities.  13  Op.  O.L.C.  195.   The  Supreme  Court 
held  last  term  in  United  States  v.  Alvarez -Machain.  112  S.  Ct. 
2188  (1992),  that  the  extradition  treaty  between  Mexico  and  the 
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United  States  does  not  prohibit  either  country  from  abducting 
citizens  o£  the  other  suspected  o£  a  crime,  zmd  that  a  criminal 
defendamt  abducted  to  the  United  States  due  to  the  efforts  of  DEA 
agents  could  be  tried  in  federal  court  for  violations  of  U.S. 
criminal  law.   Although  the  Court's  opinion  focuses  primarily  on 
an  issue  not  raised  in  the  OLC  opinion,  the  Court  opinion  also 
supports  OLC's  view  that  aOsduction  is  legally  permissible  in  some 
circumstances  even  if  it  violates  customary  international  law. 

I  have  not  studied  this  issue  in  detail.   However,  I 
understand  that  Attorney  General  Reno  has  ordered  a  Justice 
Department  review  of  the  policy  on  the  FBI's  "snatch"  authority. 
If  she  asks  OLC  to  revisit  the  underlying  legal  question,  I  would 
re-examine  any  issues  decided  by  the  1989  opinion  that  have  not 
been  conclusively  resolved  by  the  Supreme  Court's  opinion  in 
Alvarez -Machain . 

13.   In  a  1988  book:  review,  you  indicated  that  "many  of  the  Civil 
Rights  and  Civil  Liberties  policies  of  [the  Reagan) 
administration  are  both  regressive  and  constitutionally 
unsound."   Which  policies  were  you  referring  to? 

The  policies  to  which  I  was  referring  were  those  underlying 
the  government's  decision  to  reverse  course  in  the  Bob  Jones 
litigation  and  the  decision  to  urge  the  Court's  overruling  of 
Roe.   With  respect  to  Bob  Jones.  I  criticized  the  government's 
position  that  the  IRS  had  no  statutory  authority  to  deny  tax- 
exempt  st;atus  to  racially  discriminatory  schools.   In  light  of  my 
belief  that  " [n] o  commitment  is  so  firmly  rooted  in  national 
policy  as  that  of  ending  racially  segregated  education, "  I  found 
such  a  theory  untensible.   I  also  criticized  the  government's 
decision  to  seek  reversal  of  Roe  less  than  two  years  after  the 
Court  had  specifically  chosen  not  to  overrule  that  decision. 
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Note:   Some  questions  ask  for  my  personal  judgment  on 
specific  legal  issues  that  may  well  come  before  the  Office  of 
Legal  Counsel  in  the  discharge  of  its  statutory  responsibilities. 
As  I  testified  yesterday,  it  is  essential  that  the  office 
maintain  the  ability  to  render  independent,  objective  and 
unbiased  legal  advice  in  the  discharge  of  those  responsibilities. 
With  that  in  mind,  I  wish  to  avoid  committing  myself  to  'specific 
legal  conclusions  on  such  issues.   As  a  separate  consideration,  I 
would  not  want  to  render  any  definitive  and  considered  legal 
judgment  without  first  thoroughly  researching,  analyzing  and 
consulting  with  OLC  staff.   Within  these  constraints,  I  have 
endeavored  to  indicate  what  considerations  generally  guide  my 
approach  to  the  questions  posed,  as  well  as  to  amplify  upon  prior 
statements  of  mine,  when  asked  to  do  so. 

1.    a.   In  your  article  discussing  the  work  of  the  North 

Carolina  Criminal  Code  Commission,  you  describe  a  Commission 
proposal  to  "forbid  the  seizure  of  'personal  diaries, 
letters,  or  other  private  writings  or  recordings'  not  used 
to  further  a  criminal  enterprise."   You  state  that  this 
proposal  "reflected  a  determination  that  admission  at  trial 
of  'purely'  private  writings  such  as  diaries  or  intra- family 
letters  would  be  constitutionally  doubtful  under  the  self- 
incrimination  clause  of  the  fifth  amendment."   10  Wake 
Forest  L.  Rev.  at  367-368  (1974).   Was  this  determination  of 
dubious  constitutionality  your  determination? 

The  Commission's  belief  that  the  admission  at  trial  of 
"purely  private  writings"  was  constitutionally  doxibtful  was  based 
on  a  then -recent  decision  written  by  the  chief  judge  of  the 
United  States  Court  of  Appeals  with  jurisdiction  in  North 
Carolina.   See  Havden  v.  Warden,  363  F.  2d  647,  657-58  (4th  Cir. 
1966)  (Haynsworth,  C.J.),  rev'd  on  other  grounds.  387  U.S.  294 
(1967),  cited  in  North  Carolina  Criminal  Code  Commission, 
Legislative  Program  and  Report  196  (Jan.  31,  1973) . 

b.   In  that  same  article,  you  discuss  another  Commission 
proposal  --  which  was  also  rejected  by  the  state  legislature 
--  that  would  have  required  police  officers  to  give  a  form 
warning  before  obtaining  consent  to  search.   Did  you  support 
this  provision?   If  so,  did  you  believe  it  to  be 
constitutionally  mandated? 

I  do  not  recall  my  views  on  the  proposal  to  require  police 
officers  to  give  a  specific  warning  before  undertaking  a 
warrantless  search  with  consent. 
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2.    In  1987  OLC  rendered  an  opinion  that  the  federal  government 
could  design  a  voucher  program  under  which  parents  could 
redeem  their  vouchers  at  religious  as  well  as  secular 
private  elementary  and  high  schools.   (11  OLC  18  (1987).) 
You  yourself  have  espoused  a  "neutrality"  test  for  the 
Establishment  Clause  in  which,  in  your  words,  the  "key 
factor  ...  is  the  dispositive  role  of  private  citizen 
choice."   ("The  Sound  of  Silence"  An  Epistle  on  Prayer  and 
the  Constitution,"  95  Yale  L.J.  1631,  1639  (1986).)   Given 
the  dispositive  role  that  private  citizen  choice  plays  in 
the  allocation  of  funds  under  a  voucher  system,  wouli  you 
agree  that  a  voucher  system  that  included  both  religious  and 
secular  private  elementary  and  high  schools  should  properly 
be  ruled  constitutional  by  the  Supreme  court? 

As  I  stated  to  the  Connnittee  yesterday,  I  believe  that  there 
is  some  tension  among  the  decisions  of  the  Supreme  Court  in  this 
area.   In  School  District  of  the  Citv  of  Grand  Rapids  v.  Ball. 
473  U.S.  373  (1985),  the  Court  disapproved  the  use  of  public 
employees  to  provide  remedial  and  enrichment  courses  in 
nonpublic,  sectarian  schools.   Most  recently,  the  Court  held  that 
a  state's  provision  of  a  deaf  interpreter  in  a  nonpublic 
sectarian  school,  did  not  violate  the  Estciblishment  Clause. 
Zobrest  v.  Catalina  Foothills  School  District.  No.  92-94  (U.S. 
June  18,  1993)  . 

In  19  87,  OLC  had  occasion  to  offer  an  opinion  on  the 
constitutionality  of  a  draft  of  the  proposed  Education 
Consolidation  and  Improvement  Act  of  1987.  11  Op.  O.L.C.  18 
(1987) .   It  was  the  position  of  OLC  then  that  that  proposal  was, 
at  least  facially,  constitutional.   However,  the  opinion  also 
raised  the  possibility  of  unconstitutional  application  and 
recognized  the  "extraordinarily  tangled  area  of  the  law"  under 
discussion.   11  Op.  O.L.C.  at  19. 

I  have  previously  addressed  the  wisdom  of  utilizing  a 
"neutrality"  test  for  Establishment  Clause  analysis.   I  continue 
to  believe  in  its  merit.   While  I  do  not  have  an  opinion  on  the 
constitutionality  of  the  hypothetical  statute  mentioned  in  your 
question,  OLC  would  carefully  consider  the  issues  raised  by  any 
proposed  legislation. 

3.    As  you  know,  federal  law  now  provides  for  a  death  penalty 

for  certain  kinds  of  murderers  engaged  in  drug  enterprises. 
For  years,  crime  bills  pending  in  Congress  would  have  added 
CO  the  number  of  federal  crimes  punishable  by  death.   You 
have  argued  that  the  death  penalty  as  applied  in  this 
country  is  unconstitutional.   (See  26  Am.  Grim.  L.  Rev.  1726 
(1989).)   Will  you  advise  the  President  and  Attorney  General 
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that  current  federal  law  or  the  pending  bills  in  Congress 
are  unconstitutional? 

As  I  wrote  in  my  article  in  the  American  Criminal  Law 
Review,  I  do  not  believe  that  death  penalty  laws  are  inherently 
unconstitutional.   In  any  event,  my  views  on  the  death  penalty 
will  not  be  controlling  when  it  comes  to  advising  the  President 
or  Attorney  General  on  the  constitutionality  of  death  penalty 
laws.   In  providing  that  advice,  I  will  be  guided* by  Supreme 
Court  precedent  on  the  death  penalty. 

4.  In  McCleskey  v.  Kemp  (1987),  the  Supreme  Court  held  that 
racial  disparities  in  sentencing  statistics  could  not, 
absent  any  evidence  of  discriminatory  intent  in  a  particular 
case,  preclude  imposition  of  death  penalty.   Do  you  agree  or 
disagree  with  the  McCleskey  v.  Kemp  decision? 

Although  I  believe  that  it  is  important  to  protect  against 
racial  bias  in  the  imposition  of  the  death  penalty,  I  have  not 
analyzed  tha  opinions  and  the  underlying  evidence  in  McCleskv 
with  sufficient  care  to  have  an  opinion  on  whether  there  was 
sufficient  evidence  of  discriminatory  intent  in  that  case. 

5.  Do  you  believe  that  Washington  v.  Davis  wa«^ correctly 
decided? 

Yes. 

6.  a.   Do  you  believe  that  the  category  of  "fundamental  rights" 
the  Court  has  held  to  be  protected  by  the  Equal  Protection 
Clause  ought  to  be  expanded? 

I  do  not  think  that  the  Supreme  Court  should  "expand"  or 
"contract"  the  category  of  fundamental  rights  protected  by  the 
Equal  Protection  Clause.   In  my  view,  the  Court's  task  and  its 
obligation  is  to  interpret  and  apply  the  meaning  of  the  Clause  in 
accordance  with  text  and  original  meaning  and  with  due  respect 
for  precedent  and  tradition. 

b.   Do  you  believe  that  wealth-based  classifications  with  a 
disparate  impact  on  the  poor  should  be  subjected  to  a  higher 
degree  of  constitutional  scrutiny? 

While  some  wealth-based  classifications  are  subject  to 
heightened  judicial  scrutiny,  see,  e.g. ,  Harper  v.  Virginia  State 
Board  of  Elections.  383  U.S.  663  (1966),  I  have  concluded  that 
San  Antonio  Independent  School  Board  v.  Rodriguez,  411  U.S.  1 
(1973) ,  was  correctly  decided  and  that  decisions  concerning 
public  finances  generally  present  complex  questions  unsuited  for 
constitutional  adjudication  in  the  federal  courts. 
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Responses  to  Senator  Hatch's  Questions 

7.  la.   Do  you  agree  with  the  Supreme  Court's  holding  in  Croson 
V.  City  of  Richmond  that  all  racial  discrimination  by 
government,  including  discrimination  against  whites  as  well 
as  discrimination  against  racial  minorities,  is  to  be  judged 
by  the  same  standard  of  strict  scrutiny  under  the  Equal 
Protection  Clause? 

Although  over  the  years  I  have  often  reflected  on  the 
constitutionality  of  racial  classifications  that  are  adopted  as 
affirmative  action  measures,  and  believe  that  courts  should  apply 
some  form  of  heightened  judicial  scrutiny  to  such 
classifications,  I  have  not  reached  a  conclusion  as  to  whether 
City  of  Richmond  v.  J. A.  Croson  Co.  was  correctly  decided-   I  do 
recognize,  however,  that  Croson  sets  forth  the  controlling 
stcmdards  for  evaluating  the  constitutionality  of  affirmative 
action  measures  adopted  by  state  and  local  governments. 

Under  Croson.  state  and  local  governments  may  not  give 
preferential  treatment  to  minority  contractors  on  the  basis  of 
their  race  except  as  a  remedy  for  racial  discrimination  in  the 
state  or  local  contracting  process  or  construction  industry. 

b.   When,  if  ever,  should  a  State  be  able  to  give 
preferential  treatment  to  a  class  of  contractors  oh  the 
basis  of  race  other  than  to  remedy  past  discrimination  in 
the  state  contracting  process? 

See  answer  to  question  7. a. 

8.  In  Harris  v.  McRae  (1980),  the  Supreme  Court  upheld  the 
constitutionality  of  the  Hyde  Amendment,  which  forbids 
federal  funding  of  abortions.   Do  you  think  Harris  v.  McRae 
was  correctly  decided? 

No.   Harris  v.  McRae  is,  however,  settled  law  and  will  be 
applied  by  the  Office  of  Legal  Counsel  where  relevant  to  issues 
that  come  before  the  office. 

9.  There  have  been  some  press  reports  that  the  Clinton 
administration  is  using  persons  and  groups  outside  the 
administration  to  screen  potential  executive  branch  and 
judicial  nominees. 

a.   During  the  process  by  which  the  administration  selected 
you,  did  you  ever  provide  information  to  or  meet  with 
outside  persons  acting  on  behalf  of  the  administration? 

No. 
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Responses  to  Senator  Hatch's  Questions 

b.  If  so,  who  were  they? 
N/A 

c.  What  did  they  ask  you? 
N/A 

d.  What  information  did  you  give  them? 
N/A 

10.  According  to  your  questionnaire  response,  you  have  been 
acting  as  a  "cons4.'ltant"  at  the  Justice  Department  since  May 

■  2,  1993.   Prior  to  that,  from  February  2,  1993  to  April  30, 
1993,  you  were  an  associate  counsel  at  the  White  House. 

a.  Either  before  or  during  your  service  in  the 
administration,  have  you  had  any  involvement  with  the 
administration's  selection  process  for  any  executive  branch 
or  judicial  position,  other  than  your  own? 

Yes. 

b.  If  so,  what  was  the  position,  and  what  was  your  role? 

I  interviewed  persons  being  considered  for  appointment  as 
Attorney  General,  and  I  informally  suggested  the  names  of  persons 
I  thought  should  be  considered  for  other  Justice  Department 
positions . 

11.  a.   Are  you  aware  of  the  Administration's  use  of  any  persons 
or  groups  outside  the  administration,  including  lawyers,  to 
"vet"  or  otherwise  screen  potential  judicial  or  executive 
branch  nominees? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

b.  If  so,  who  are  these  persons? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

c.  With  which  Cirms  or  groups  are  they  associated? 
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Responses  to  Senator  Hatch's  Question^ 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

d.  What  kind  of  control  did  the  administration  exercise 
over  these  persons? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General- 

e.  What  kind  of  information  about  potential  nominees  did 
the  administration  provide  these  persons? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

f.  What  have  these  outside  persons  been  doing  in  this 
process? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

g.  Have  these  outside  persons  interviewed  prospective 
nominees? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General . 

h.   Has  the  administration  taken  any  precautions  to  ensure 
that  these  persons  do  not  have  a  conflict  of  interest? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General. 

i.   Have  these  outside  persons  been  compensated  for  their 
services? 

I  have  no  information  concerning  the  use  of  outside  persons 
to  screen  potential  judicial  or  executive  nominees,  except  that  I 
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Responses  to  Senator  Hatch's  Questions 

was  aware  of  some  of  the  lawyers  who  assisted  in  interviewing 
prospective  nominees  for  Attorney  General . 

12.   Under  what  circumstances,  if  any,  does  the  Constitution 

permit  the  federal  government  to  require  the  "race  norming" 
of  test  scores? 

This  is  a  question  I  have  not  had  occasion  to  consider,  and 
on  which  I  have  no  opinion. 
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June  29,  1993 


BY  HAND  DELIVERY 

The  Honorable  Orrin  Hatch 
United  States  Senate 
Washington,  DC   20510-6275 

Dear  Senator  Hatch: 

I  am  pleased  to  respond  to  the  additional  questions  you 
submitted  to  me  yesterday.   If  I  can  provide  any  further 
information  please  do  not  hesitate  to  contact  me  at  514-2041. 


Sincerely, 


^^ytAjcc^(X;e^^    (tM:!^^.^,^.^^ 


Walter  Dellinger 
c:   Senator  Joseph  Biden 
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ANSWERS  TO  SUPPLEMENTAL  WRITTEN  QUESTIONS  FROM  SENATOR  HATCH 

1.   In  McCleskey  v.  Kemp  (1987),  the  Supreme  Court  ruled 
that  racial  disparities  in  sentencing  statistics  could  not, 
absent  any  evidence  of  discriminatory  intent  in  a  particular 
case,  preclude  imposition  of  the  death  penalty.   Do  you 
agree  or  disagree  with  the  McCleskev  v.  Kemp  ruling? 

In  my  previous  submission,  I  thought  that  I  answered  this 
question  fully  and  honestly.   As  I  recall  McCleslcy  (which  I  have 
not  read  in  some  time,  and  have  never  studied  with  any  care)  it 
is  a  very  complex  case.   As  I  stated,  "Although  I  believe  that  it 
is  important  to  protect  against  racial  bias  in  the  imposition  of 
the  death  penalty,  I  have  not  analyzed  the  opinions  and  the 
underlying  evidence  in  McClesky  with  sufficient  care  to  have  an 
opinion  on  whether  there  was  sufficient  evidence  of 
discriminatory  intent  in  that  case." 

Please  note  that  in  responding  to  the  first  set  of 
questions,  I  stated  my  views  eOsout  cases  in  every  instance  in 
which  I  had  written  about  or  studied  the  case  cuid  had  arrived  at 
a  conclusion  cdaout  whether  it  was  or  was  not  correctly  decided. 
(See,  for  example,  question  5  from  Senator  Hatch  and  my  response: 
"Do  you  believe  that  Washington  v.  Davis  was  correctly  decided?" 
"Yes."  )    There  are,  however,  many  prominent  cases  that  I  have 
read  (or  the  results  of  which  I  am  aware  of)  but  with  respect  to 
which  I  would  have  to  give  careful  study  and  reflection  before 
coming  to  a  considered  judgment  of  my  own  as  to  whether  the 
majority  or  the  dissent  (or  some  alternative  approach) 
represented  the  best  legal  or  constitutional  conclusion.   I   not 
believe  that  it  would  be  appropriate  for  me  to  provide  a 
conclusion  about  a  case  or  a  constitutional  issue  when  I  have  not 
reached  one. 


2.   a.  The  Supreme  Court  has  identified  certain  "fundamental 
rights"  protected  by  the  Equal  Protection  Clause.   In 
addition  to  those  rights  currently  recognized  as 
"fundamental"  under  Supreme  Court  precedent,  are  there  any 
other  rights  that  you  believe  should  be  classified  as 
"fundajnental"? 

There  are  no  other  rights  that  I  have  concluded  should  be 
classified  as  "fundamental". 

b.   The  Supreme  Court  has  identified  certain 
classifications  as  "suspect"  for  purposes  of  scrutiny  under 
the  Equal  Protection  Clause.   In  addition  to  those 
classifications  currently  recognized  as  ""suspect"  under 
Supreme  Court  precedent,  are  there  any  other  classifications 
that  you  believe  should  be  regarded  as  "suspect"? 

There  are  no  other  classifications  that  I  have  concluded  should 
be  regarded  as  "suspect". 
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c.   Are  there  any  other  rights  or  classifications  that 
you  believe  should  invite  a  level  of  review  under  the  Equal 
Protection  Clause  that  is  less  deferential  than  "rational 
basis"  review  (as  "rational  basis"  review  is  currently 
construed  and  applied)? 

There  are  no  other  rights  or  classifications  that  1  have 
concluded  should  be  provided  a  less  deferential  standard  of 
judicial  review, 

3.   You  have  stated  that  you  were  "aware  of  some  of  the 
[outside]  lawyers  who  assisted  in  interviewing  prospective 
nominees  for  Attorney  General." 

a.  Who  were  these  persons? 

b.  With  which  firms  or  groups  were  they  associated? 

c.  What  kind  of  control  did  the  administration 
exercise  over  these  persons? 

d.  What  kind  of  information  about  potential  nominees 
did  the  administration  provide  these  persons? 

e.  What  did  these  outside  persons  do  in  this  process? 

f.  Did  these  outside  persons  interview  prospective 
nominees? 

g.  Did  the  administration  take  any  precautions  to 
ensure  that  these  persons  did  not  have  a  conflict  of  interest? 


h.   Were  these  outside  persons  compensated  for  their 


services? 


I  have  almost  no  information  of  any  consequence  about  this 
process.   Because  I  was  serving  in  the  White  House,  I  do  happen 
to  be  aware  of  the  names  of  three  or  four  of  the  lawyers  who 
"vetted"  prospective  nominees  for  Attorney  General.   Any  decision 
to  release  information  about  the  process  by  which  the  President 
of  the  United  States  reviewed  and  evaluated  prospective 
appointees  to  his  cabinet  should  be  made  either  by  the  Counsel  to 
the  President  or  by  the  President  himself. 
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June  29,  1993 


BY  HAND  DELIVERY 

The  Honorable  Alan  K.  Simpson 
United  States  Senate 
Washington,  DC   20510-6275 

Dear  Senator  Simpson: 

I  am  pleased  to  respond  to  the  questions  you  submitted  to  me 
yesterday.   If  I  can  provide  any  further  information  please  do 
not  hesitate  to  contact  me  at  514-2041. 

Sincerely, 


Walter  Dellinger      ^ 


.inge 
cc :  Senator  Joseph  Biden 
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QUESTIONS  FROM  SENATOR  ALAN  K.  SIMPSON 

1.  Does  the  legislative  intent  of  42  U.S.C.  7545  Section 
211 (k)  preclude  a  reactivity  adjustment  to  the  "mass"  of 
volatile  organic  compound  emissions,  when  such  adjustment 
results  in  a  decreased  ozone  forming,  e.g.,  cleaner, 
reformulated  gasoline  than  would  otherwise  be  possible 
absent  said  adjustment? 

2.  Does  the  legislative  intent  of  Section  211 (k),  provide 
the  legal  basis  to  preclude  the  greatest  ozone  reductions 
possible  by  discriminating  against  usage  of  alcohols  in 
reformulated  gasolines? 

3 .  In  determining  the  hazardous  nature  of  ozone  forming 
volatile  organic  compound  emissions,  must  all  emissions 
contributing  to  ozone  formation,  including  harmful  carbon 
monoxide,  be  considered? 

OLC's  responsibilities  include  answering  requests  for  legal 
advice  from  the  heads  of  Executive  Branch  agencies  and  resolving 
inter-agency  legal  disputes  referred  to  the  Office.   If  I  am 
confirmed,  and  if  OLC  were  to  receive  an  appropriate  request  or 
referral  from  an  Executive  Branch  agency  concerning  the 
interpretation  of  the  Clean  Air  Act,  I  would  study  the  issue  and 
prepare  an  opinion.   The  June  11  letter  from  you  and  Senators 
Grassley  and  Brown  discusses,  in  some  detail,  whether  section 
211 (k)  of  the  Clean  Air  Act  Amendments  allows  the  Reformulated 
Fuels  Program  to  account  for  the  capacity  of  ethanol  to  reduce 
emissions  of  ozone- forming  carbon  monoxide.   If  asked  to  address 
this  question  as  an  Assistant  Attorney  General,  I  would  want  to 
bring  to  it  an  open  and  receptive  mind,  able  to  benefit  from  the 
research  and  analysis  that  OLC*s  staff  would  provide.   I  would 
not  want  to  have  committed  myself  in  advance  to  a  particular 
outcome.   1  appreciate  the  importance  of  this  issue  for  the 
administration  of  the  Clean  Air  Act  and  would  treat  it  with  the 
seriousness  that  it  deserves. 
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HAITIAN  COURT  DECISION 

4.   This  administration  has  not  yet  decided  whether  to 
appeal  the  recent  federal  court  decision  to  bring  the  HIV- 
infected  Haitians  into  the  United  States  for  processing. 
The  decision  sets  a  significant  precedent,  as  it  provides 
constitutional  guarantees  to  aliens  outside  the  U.S. 

Under  such  a  precedent,  U.S.  consulates  abroad  could  be 
required  to  provide  protection  and  processing  of  aliens 
seeking  visas  or  political  asylum,  including  numerous 
appeals  and  the  right  to  an  attorney.   Military  bases  and 
other  places  where  the  U.S.  has  a  presence  could  be  asked  to 
take  in  asylum  seekers . 

The  Administration  has  already  decided  not  to  ask  the  Court 
for  a  delay  in  the  entry  of  these  Haitians,  even  though  in 
the  past  all  requests  for  a  delay  in  the  entry  of  these 
Haitians  has  be  granted. 

The  Supreme  Court  ruled  yesterday,  in  an  8  to  1  decision, 
that  the  return  of  Haitians  interdicted  outside  of  the 
United  States  is  appropriate,  since  the  ban  on  returning 
"refugees"  applies  only  to  aliens  applying  from  within  the 
United  States. 

In  your  opinion,  what  is  the  impact  of  this  recent  decision, 
Sale  v.  Haitian  Centers  Council.  Inc..  on  Judge  Johnson's 
decision? 

In  your  opinion,  does  the  recent  Supreme  Court  decision 
directly  overturn  Judge  Johnson's  decision,  thus  eliminating 
the  need  to  appeal  it?   If  not,  why  not? 

If  the  Supreme  Court  decision  does  not  effect  Judge 
Johnson's  decision  will  you  advise  the  Solicitor  General's 
office  to  appeal  it?   If  you  advise  him  to  appeal  the 
decision,  will  you  advise  him  to  appeal  the  entire  decision 
of  just  part  of  the  decision?   If  only  part,  which  issues 
would  you  recommend  be  appealed? 

I  have  not  read  the  Supreme  Court's  opinion  in  Sale  v. 
Haitian  Centers  Council.  Inc.   Consequently,  I  do  not  have  an 
opinion  as  to  the  is^act  of  this  decision  on  the  District  Court's 
ruling.   This  matter  lies  within  the  purview  of  the  Solicitor 
General's  Office  and  I  do  not  presently  have  any  plan  to  advise 
the  Solicitor  General  on  this  matter. 
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U.S.  Department  of  Justice 
Olfice  ol  Logjl  Counsel 


Wasiwiiihiii.  D  c  :o^.io 


July    14,    1993 


BY  HAND  DELIVERY 

The  Honorable  Jesse  Helms 
United  States  Senate 
Washington,  DC   20510-6275 


Dear  Senator  Helms: 


I  am  pleased  to  respond  to  the  questions  you  submitted  to 
me.   If  I  can  provide  any  further  information  please  do  not 
hesitate  to  contact  me  at  514-2041.   I  would  be  pleased  to  meet 
with  you  at  any  time  to  discuss  any  concerns  you  may  have  and  to 
discuss  my  plans,  if  confirmed  by  the  Senate,  for  the  Office  of 
Legal  Counsel. 


Sincerely, 


Walter  Dellinger 


cc:    Senator  Joseph  Biden 
Senator  Orrin  Hatch 
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RESPONSES  TO 
QOESTIONS  FROM  SENATOR  JESSE  HELMS 


The  news  media  reported  that  you  drafted  President  Clinton's 
executive  orders  lifting  various  restrictions  on  abortion. 
Are  these  reports  accurate? 


Yes. 


2.  Did  you  help  draft  President  Clinton's  Executive  Order 
overturning  the  ban  on  homosexuals  in  the  military,  or 
otherwise  take  any  part  in  the  President's  decision  to  issue 
such  an  order? 

I  was  not  involved  in  the  President's  decision  to 
instruct  the  Secretary  of  Defense  to  review  current  policy 
concerning  homosexuals  in  the  military.   As  far  as  I  know,  that 
review  has  not  been  completed  and  no  order  has  been  issued. 
Before  joining  the  Justice  Department,  as  Associate  White  House 
Counsel  I  worked  with  the  Department  of  Justice  in  efforts  to 
avoid  any  judicial  decisions  that  would  disrupt  or  pre-empt  the 
interim  process  that  had  been  agreed  to  by  the  President  and 
relevant  Senate  leaders  on  February  3,  1993.    I  coordinated  that 
effort  with  the  Senate  staff  with  principal  responsibility  for 
armed  services  matters. 

3.  What  are  your  views  concerning  the  ban  on  homosexuals 
serving  in  the  military? 

I  will  adhere  to  any  policy  adopted  by  the  President 
and  the  Congress.   My  own  personal  view  is  that  the  fact  of 
sexual  orientation  or  status  should  not  preclude  military  service 
except  in  circumstances  in  which  military  effectiveness,  morale 
or  unit  cohesion  would  be  adversely  affected. 

4.  Does  the  Constitution  of  the  United  States  give  Congress  the 
specific  and  full  power  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces? 

Yes.   See  U.S.  Const.,  Article  I,  Section  8,  Clause  14. 

5.  On  what  legal  authority  do  you  believe  a  President,  without 
specific  authorization  from  Congress,  may  lift  the  ban  on 
homosexuals  serving  in  the  military? 

As  Chief  Executive  and  Commander  in  Chief,  the 
President,  and  by  his  authority  the  Secretary  of  Defense  and 
military  commanders,  have  broad  authority  to  regulate  military 
service.   (Such  executive  authority  is,  for  example,  the  legal 
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basis  for  the  existing  ban. )   Congress  may,  of  course,  override 
executive  orders  by  valid  legislation. 

6.  Please  furnish  an  account  of  the  full  extent  of  your 
participation  in  the  confirmation  proceedings  for  Supreme 
Court  nominees  Chief  Justice  Rehnquist,  Judge  Robert  Bork 
and  Justice  Clarence  Thomas. 

A.  The  Confirmation  of  Chief  Justice  Rehnquist.   I 
briefed  the  Democratic  Members  of  the  Senate  Judiciary  Committee 
on  the  original  understanding  of  the  Advice  and  Consent  Clause  of 
the  Constitution. 

B.  The  Confirmation  of  Judge  Bork.   I  briefed  the 
Chairman  of  the  Senate  Judiciary  Committee  on  the  original 
understanding  of  the  Advice  and  Consent  Clause  and  on  the 
nominee's  writings,  and  I  reviewed  a  report  and  analysis  of  those 
writings.   My  principal  participation  was  as  a  witness  at  the 
Hearings. 

C.  The  Confirmation  of  Justice  Thomas.   I  participated 
in  one  briefing  of  the  Chairman  of  the  Judiciary  Committee  on 
natural  law.   I  was  not  otherwise  involved. 

7.  During  any  of  these  proceedings,  did  you  receive 
compensation  in  any  form  from  any  person  or  entity? 

No. 

If  so,  please  list  all  such  compensation,  the  entities 
and/or  persons  providing  the  compensation  and  the  terms  of  such 
compensat  ion. 

N/A 

8.  During  any  of  these  proceedings,  did  other  employees  and/or 
students  of  Duke  University  assist  you  and/or  the  Judiciary 
Committee;  if  so,  what  person  and/or  entity,  if  any,  paid 
for  their  services? 

I  do  not  recall  using  any  student  research  assistance 
in  these  matters.  Although  I  have  no  specific  recollection  of 
using  any  other  university  employees,  I  would  assume  that  I  used 
the  normal  secretarial  assistance  provided  by  Duke  University  for 
the  professional  activities  of  law  school  faculty  members. 

9.  Did  you  lend  your  name  to  any  fund-raising  appeals  or 
advertisements  opposing  the  confirmation  of  Judge  Bork  or 
Justice  Thomas?   If  so,  please  furnish  copies  of  those 
advert  isements . 
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I  do  not  recall  using  my  name  in  any  such 
advertisements. 

10.  Please  list  all  Senators  to  whom  you  provided  advice  and/or 
assistance  during  confirmation  proceedings  of  Chief  Justice 
Rehnquist,  Justice  Thomas  and  Judge  Bork. 

My  best  recollection  would  be:   Senator  Sanford, 
Senator  Mitchell,  Senator  Biden,  Senator  Kennedy,  Senator 
DeConcini,  Senator  Simon,  Senator  Leahy,  and  Senator  Heflin. 

11.  Will  you  provide  copies  of  all  memoranda  provided  by  you  to 
members  of  the  Judiciary  Committee  concerning  the 
nominations  of  Chief  Justice  Rehnquist,  Justice  Thomas  and 
Judge  Bork? 

A  memorandum  I  wrote  for  Senator  Biden  concerning  the 
original  understanding  of  the  Advice  and  Consent  Clause  was 
published  in  the  Congressional  Record  for  September  11,  1986.  A 
copy  is  attached  for  your  convenience.  I  do  not  understand  the 
question  to  include  confidential  legal  analysis  provided  to  a 
Senator  that  was  not  intended  for  public  distribution. 

12.  Have  you-ever  failed  to  make  timely  Social  Security  payments 
related  to  the  employment  of  domestic  help,  or  for  any  other 
individual  for  whom  the  law  requires  such  payments  be  made, 
and  if  any  payments  were  late,  please  indicate  the  date  on 
which  such  payments  were  made,  and  the  period  by  such 
payments. 

In  January  I  submitted  $911  to  IRS  for  FICA  taxes  for 
1988-92  that  may  or  may  not  have  been  owed. 

13.  If  you  failed  to  make  timely  Social  Security  payments, 
please  describe  any  distinction  between  your  conduct  in  this 
respect  and  that  of  Ms.  Zoe  Baird  and  Judge  Kimba  Wood. 

I  do  not  have  sufficient  information  to  presume  to 
comment  on  any  other  taxpayer.   My  own  record  is  as  follows. 
Since  1969  we  have  had  a  series  of  four  persons  work  in  our 
house,  generally  part  time.   I  made  sure  that  each  one  was  signed 
up  with  social  security,  and  I  regularly  paid  both  the  employers' 
and  employees'  share  of  social  security  taxes. 

The  $911  payment  I  made  in  January  was  for  the  account 
of  an  elderly  person  who  worked  for  my  family  for  years  (and  for 
whom  I  regularly  made  timely  social  security  payments).   In 
recent  years  I  have  not  considered  her  an  employee  for  FICA 
purposes.  (The  money  I  give  her  ($25  or  $30  a  week)  is  not 
dependent  upon  her  providing  any  services  and  is  basically 
intended  to  supplement  her  retirement  income.)   Nonetheless,  just 
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to  be  conservative,  I  made  the  $911  payment  and  included  with  it 
$269  for  interest  and  a  late  fee  of  $233. 

14.  If  you  indeed  failed  to  make  timely  Social  Security 
payments,  who  advised  you  --  and  when  were  you  advised  --  of 
the  need  to  make  such  payments? 

I  have  never  been  advised  of  the  need  to  make  such 
payments. 

15.  Newspapers  have  reported  that,  in  addition  to  the  salary  you 
were  paid  last  year  by  Duke  University,  you  received  in 
excess  of  $100,000  for  "outside  consulting  services." 
Please  identify  all  entities  and  the  amounts  they  paid  you 
for  "consulting  services"  for  the  years  1990  to  present. 

My  readily  available  records  go  back  to  1985  and  show 
the  following  amounts  I  have  received  for  outside  consulting 
services  as  well  as  the  entities  and  amounts  paid.   I  have  also 
included  the  matters  for  which  I  was  compensated. 

1985:  None 

1986:  None 

1987:  None 

1988:  None 

1989:  None 

1990:   $14,000.  Source:  The  Virginia  Hospital 
Association  for  my  Supreme  Court  brief  and  oral  argument  in 
Wilder  v.  Virginia  Hospital  Association. 

1991:  $43,425.  Source:  Owens-Illinois,  Inc.  I 
briefed  and  argued  cases  (and  provided  strategic  analysis) 
opposing  the  imposition  of  punitive  damages  on  a  corporate 
defendant  in  a  mass  tort  case. 

1992:   $2400.   Source:  Georgia-Pacific,  Inc.   I 
reviewed  a  brief  opposing  punitive  dcunages  filed  by  Covington  & 
Burling  on  behalf  of  Georgia-Pacific. 

$2,000.  Source:  The  Smith,  Anderson  law  firm  of 
Raleigh,  NC.   I  reviewed  a  brief  filed  by  the  Smith,  Anderson 
firm  on  behalf  of  the  North  Carolina  Board  of  Medical  Exauniners. 

$15,900.  Source:   Ameritech,  Inc.   I  prepared  a 
memorandum  for  a  regional  Bell  operating  company  on  whether 


475 


Congress  could  preclude  such  companies  from  providing  information 
services. 

$141,060.  Source:  Owens-Illinois,  Inc. 
I  briefed  and  argued  cases  (and  provided  strategic  analysis) 
opposing  the  imposition  of  punitive  dcunages  on  a  corporate 
defendant  in  a  mass  tort  case. 

16.  Do  any  of  the  entities  listed  in  #15  have  matters  currently 
pending  before  an  agency  of  the  United  States  government? 
If  so,  please  identify  those  entities  and  the  agency  or 
agencies  before  which  such  matters  are  pending. 

I  would  expect  that  each  of  these  corporations  probably 
has  some  matter  or  matters  pending  before  one  or  more  agencies  of 
the  federal  government.   Since  I  cun  no  longer  involved  with  any 
of  these  corporations,  I  eun  not  aware  of  what  those  matters  might 
be. 

17.  At  the  Justice  Department,  will  you  recuse  yourself  from  any 
issue  or  matter  in  which  any  entity  listed  in  #15  has  an 
interest? 

I  will  consult  with  the  Designated  Ethics  Officer  of  my 
agency  in  any  case  in  which  my  participation  would  constitute  a 
conflict  of  interest  or  the  appearance  of  such  a  conflict  and  I 
will  recuse  myself  from  any  such  matter. 
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August  2,    1993 


BY  HAND  DELIVERY 

The  Honorable  Jesse  Helms 
United  States  Senate 
Washington/  DC  20510-6275 

Dear  Senator  Helms / 

I  received  your  letter  of  July  29,  1993  shortly  before  5:00p« 
on  Friday,  July  30,  1993.  In  my  July  14,  1993  response  to  your 
earlier  letter  of  June  30,  I  answered  all  of  your  questions  fully 
to  the  best  of  my  recollection. 

In  your  letter  of  June  30,  you  asked  about  my  participation  in 
the  confirmation  processes  for  Chief  Justice  Rehnquist/  Judge  Bork 
and  Justice  Thomas.  I  stated  with  respect  to  the  nomination  of 
Judge  Bork  that  "I  briefed  the  Chairman  of  the  Senate  Judiciary 
Coiranittee  on  the  original  understanding  of  the  Advice  and  Consent 
Clause  and  on  the  nominee's  writings.  My  principal  participation 
was  as  a  witness  at  the  Hearings."  I  believe  this  remains  a  fair 
statement  of  my  activities.  In  your  letter  of  July  29,  you  ask  a 
number  of  specific  questions  concerning  ray  discussions  with  the 
Chairman,  Those  discussions  fall  within  the  scope  of  my  earlier 
answer.  I  did  meet  with  a  group  informally  called  "advisors"  on 
three  or  four  occasions;  my  role  was  to  discuss  the  nominee's 
writings,  which  cover,  among  other  matters,  unenumerated  rights. 
In  a  conference  call  shortly  after  Justice  Powell's  resignation,  I 
discussed  the  nominee's  writings  in  the  context  of  the  cases  in 
which  Powell  had  cast  a  dispositive  vote.  To  my  knowledge, 
Christopher  Schroeder  is  the  only  other  Duke  University  staff 
member,  employee  or  student  who  assisted  the  Judiciary  Coiranittee. 
I  have  no  recollection  of  lending  my  name  to  any  fund  raising 
advertisement  or  appeal  concerning  the  nomination  of  Judge  Thomas. 

Other  questions  in  your  latest  letter  are  based  on  inaccurate 
premises.  I  did  not  play  Judge  Bork  in  practice  sessions.  I  did 
not  draft,  review  or  offer  comments  on  any  statement  by  Senator 
Kennedy.  Although  Senator  Terry  Sanford  may  have  planned  to  host 
a  briefing  for  other  Senators,  no  such  briefing  was  ever  held  to  my 
knowledge.  I  do  not  specifically  recall  having  recruited  law 
school  deems  and  professors  to  sign  a  letter  concerning  the 
nomination,  though  I  may  have  signed  the  letter  circulating  a  draft 
or  signed  the  letter  itself.  I  was  not  responsible  for  selecting 
or  scheduling  panels  of  witnesses,  though  Senator  Biden's  staff  did 
informally  consult  me  about  my  opinion  of  a  few  proposed  witnesses. 
I  did  not  write  any  part  of  the  "Biden  Report"  or  "Biden  Book;"  I 
did,  as  I  noted,  review  the  report.  I  never  functioned  as  a  press 
spokesman  for  anyone.  I  have  no  recollection  of  making  any 
comments  about  initiatives  by  Presidents  Jackson  or  Roosevelt. 
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With  respect  to  other  matters  that  you  raise  in  your  latest 
letter,  I  would  note  that  many  (if  not  most)  of  those  who  testified 
either  in  favor  of  or  in  opposition  to  the  nomination  had  also 
given  their  advice  or  opinions  either  to  members  of  the  Committee 
or  to  the  nominee.  That  did  not  and  does  not  seem  inappropriate  to 
me.  Since  the  fact  that  I  had  advised  Senator  Blden  had  been 
widely  reported,  it  did  not  occur  to  me  to  mention  it  in  my 
prepared  statement  to  the  Committee.  My  views  on  the  Senate's 
advice  and  consent  function  are  fully  set  out  in  the  published 
writings  l  have  furnished  to  the  Committee  and  they  have  not 
changed.  [See  my  review  in  The  New  Republic.  December  16,  1985  and 
Dellinger  &  Morris,  "Advice  and  Consent  to  Supreme  Court 
Nominations"  Encyclopedia  of  the  American  Constitution.  1991 
Supplement].  The  $911  payment  I  made  to  the  IKS  was  made  on  January 
24,  1993.  There  was  no  correspondence:  I  simply  sent  in  the 
payment.  The  IRS  has  not  made  any  determination  that  this  payment 
was  due,  and  it  may  not  have  been  due.  I  did  not  at  the  time  hold 
any  position  with  the  government. 

My  work  in  the  White  House  counsel's  office  on  the  issue  of 
homosexuals  in  the  military  consisted  of  my  consulting  with  the 
Justice  Department  about  the  possibility  of  seeking  stays  of 
judicial  proceedings  while  the  political  process  agreed  to  by  the 
President,  Senator  Nunn  and  the  rest  of  the  Congressional 
leadership  was  going  forward,  and  keeping  the  Senate  Armed  Services 
Committee  fully  informed  of  the  status  of  those  cases.  I  have  not 
formed  an  opinion  on  the  question  of  the  circumstances  in  which 
military  effectiveness,  morale  or  unit  cohesion  would  be  adversely 
affected  by  homosexuals  in  the  military. 

Your  letter  includes  one  request  for  documents  that  raises 
difficult  issues.  You  asked  me  to  provide  "copies  of  all  memoranda 
provided  by  you  to  members  of  the  Judiciary  Committee  concerning 
the  nominations  of  Chief  Justice  Rehnquist,  Justice  Thomas  and 
Judge  Bork."  I  responded  by  submitting  one  memorandum  that  had 
been  made  public,  but  noting  that  I  did  not  understand  your 
question  to  include  confidential  legal  analysis  provided  to  a 
Senator  that  was  not  intended  for  public  distribution.  I  have 
assumed  that  a  legal  memorandum  written  at  the  request  of  a  Senator 
and  intended  by  the  Senator  as  private  advice  should  be  considered 
confidential.  Any  decision  to  share  such  a  memorandum  with  others 
should  be  made  by  the  Senator  at  whose  request  the  memorandum  was 
written.  As  I  noted  in  response  to  your  first  letter,  ray  best 
recollection  ig  that  I  have  advised  Senators  Mitchell,  Biden, 
Kennedy,  DeConcini,  Simon,  Leahy,  and  Heflin,  and  former  Senator 
Sanford.  Any  request  for  memoranda  should  be  directed  to  those 
Senators. 

Senator  Helms,  as  I  have  noted  before,  I  would  be  pleased  to 
meet  with  you  at  any  time.  I  believe  that  we  have  only  met  once 
(when  North  Carolina's  1993  NCAA  Championship  basketball  team  was 
invited  to  the  White  House  a  few  months  ago).   I  would  be  very 
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happy  to  sit  down  and  discuss  with  you  any  concerns  you  might  have 
about  my  nomination.  Ifour  office  may  reach  me  at  514-2041  or  at 
any  time  through  the  Justice  Command  Center,  514-5000. 

Sincerely, 

Walter  Dellinger  ^ij-*'*^. 

cc:  Senator  Joseph  Biden 
Senator  Orrin  Hatch 
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ANSWERS  OF  ELEANOR  ACHESON 

TO  QUESTIONS  POSED  BY 

SENATOR  LARRY  PRESSLER 

JUNE  22.  1993 

Indian  Civil  Rights 

Ms.  Acheson,  the  Office  of  Policy  Development,  which  you  would 
lead,  develops  policy  on  a  wide  range  of  issues  for  the  Attorney 
General . 

In  my  home  state  of  South  Dakota,  the  civil  rights  of  Indians  are 
a  primary  concern.   In  Santa  Clara  Pueblo  v.  Martinez.  (1978) , 
the  Supreme  Court  held  that  suits  against  a  tribe  for  violations 
of  the  Indian  Civil  Rights  Act  may  not  be  brought  in  federal 
court.   As  a  result,  individual  tribal  members,  although  citizens 
of  the  United  States,  are  limited  to  relief,  if  any,  in  their 
respective  tribal  court  systems.   Many  tribal  governments  do  not 
provide  for  a  court  system  independent  of  the  executive,  creating 
the  possibility  of  intimidation  of  the  tribal  judiciary  by  the 
executive  leadership. 

Several  years  ago,  I  cosponsored  a  bill  with  my  friend  from  Utah, 
Senator  Hatch,  which  would  have  permitted  individuals,  who  had 
exhausted  their  remedies  in  tribal  court  for  violations  of  the 
Indian  Civil  Rights  Act,  to  bring  an  action  in  federal  court. 
This  measure  did  not  become  law. 

(1)  Should  Native  Americans  be  entitled  to  the  same 
constitutional  protections  afforded  to  all  Americans  in  our 
federal  courts?   If  not,  why  not? 

See  response  to  question  2 

(2)  Would  you  support  legislation  to  give  Native  Americans 
access  to  federal  court  for  violations  of  their  civil 
rights? 

I  am  deeply  committed  to  seeing  the  nation's  civil  rights 
emd  constitutional  laws  aggressively  enforced.   In  addition, 
I  want  to  assure  you  that  I  will  make  every  effort  to  hear 
and  respond  to  the  views  and  concerns  of  members  of  Congress 
and  their  constituents  regarding  civil  rights  and  that  I  am 
committed  to  working  with  members  to  address  their  concerns 
in  this  area. 

I  am  not  familiar  with  the  specific  proposal  referred  to  in 
your  question,  or  with  the  complex  jurisdictional  law  in 
this  area.   I  am  aware,  however,  that  jurisdictional  issues 
relating  to  Native  Americans  raise  very  difficult  cjuestions. 
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If  confirmed,  I  will  work  with  Congress  to  seek  appropriate 
meeuis  of  vindicating  the  civil  rights  of  Native  Americans 
while  remaining  sensitive  to  tribal  sovereignty. 

Agricultural  Cooperatives /Ant it rust 

As  you  may  know,  agricultural  cooperatives  --  farmers  banding 
together  to  buy  seed,  fertilizer,  and  farm  equipment  in  order  to 
lower  the  cost  --  are  exempt  from  anti-trust  enforcement  as  a 
result  of  the  Capper-Volstead  Act. 

(3)   Are  you  familiar  with  this  exemption,  and  if  so,  do  you 
support  its  continuation?   If  not,  why  not? 

I  am  only  generally  familiar  with  the  Capper-Volstead 
euititrust  exemption,  which  allows  farmers  amd  other  persons 
engaged  in  the  production  of  agricultural  products  to  act 
together  in  associations  collectively  to  process,  prepare 
for  market,  handle  and  market  their  products.   As  a  general 
matter,  in  those  few  instances  of  exceptions  to  the 
antitrust  laws,  settled  expectations  weigh  against  ending 
the  exen5)tion.   On  this  particular  matter,  I  am  unaware  of 
any  arguments  that  may  have  been  made  against  continuing  the 
exen^Jtion  in  its  current  form,  emd  accordingly  have  not  at 
this  time  formed  a  view  on  this  issue. 

Joint  and  Several  Liability  Reform 

Every  day  executive  departments,  agencies  and  employees  of  the 
federal  government  are  named  as  defendants  in  law  suits  filed 
throughout  the  nation.   Often,  this  is  so,  not  because  the 
government  was  significantly  at  fault,  but  because  of  the  "deep 
pockets"  of  the  federal  government.   The  Civil  Division  of  the 
Justice  Department  is  responsible  for  defending  the  government  in 
these  actions. 

(4)   Do  you  agree  that  joint  and  several  liability  reform  would 
save  the  government  a  considerable  amount  of  time,  energy 
and  money  that  is  now  being  spent  to  defend  lawsuits  in 
which  the  government  is,  at  most,  only  marginally  at  fault 
but  where  it  could  end  up  paying  the  full  amount  of  the 
damages  involved? 

If  you  do  not  agree,  please  explain. 

Reforming  the  "Joint  and  Several  Liability"  doctrine  is  a 
matter  worthy  of  serious  study.   Most  states  that  have 
earlier  followed  such  a  doctrine  have  since  reformed  their 
laws  to  provide  more  equitable  treatment  for  the  involved 
parties. 

I  am  not  presently  familiar  with  the  cases  in  which  the 
United  States  is  a  defendant  on  the  joint  and  several 
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lieibility  basis  you  suggest.  Therefore,  I  am  not  in  a 
position  to  evaluate  whether  reform  of  such  laws  would 
result  in  a  significant  savings  for  the  government. 

(5)   Do  you  support  any  other  type  of  legal  reform  which  would 
significantly  affect  the  Civil  Division  of  the  Justice 
Department? 

Our  nation's  civil  justice  system  is  in  need  of  reform.   The 
reforms  most  often  proposed  are  broad  in  scope  covering 
issues  ranging  from  "discovery  reform"  to  meuidated 
"alternative  dispute  resolution."   If  confirmed,  I  plem  to 
have  my  staff  inventory  and  research  as  many  reform 
proposals  as  possible  cuad  to  talk  with  as  many 
constituencies  of  the  civil  justice  system  as  possible  in 
order  accurately  to  identify  the  need  for  reform  auid  as  many 
acceptable  approaches  as  possible  to  build  consensus  for 
reform  to  reduce  costs  and  delays  and  to  improve  access. 
While  reform  is  needed,  it  is  important  to  bear  in  mind  that 
the  courts  were  established  to  serve  people.   Reform  must  be 
accomplished  in  a  manner  that  respects  the  principle  of 
maintaining  access  to  the  courts. 
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,   June  29,  1993 

The  Honorable  Larry  Pressler         i 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510 

Dear  Senator  Pressler: 

Attached  are  my  responses  to  the  written  questions  that  you 
recently  submitted.   I  hope  you  will  find  them  satisfactory.   If  I 
•  can  provide  any  further  information,  please  do  not  hesitate  to 
contact  me  at  (202)  514-2107. 

Sincerely, 


^.Xh 


Eleanor  D.  Acheson 
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QUESTIONS  FROM  SENATOR  LARRY  PRESSLER  TO  ELEANOR  D.  ACHESON 

THE  COUNTRY  CLUB  OF  BROOKLINE.  MA 

IN  YOUR  RESPONSES  TO  SENATOR  BIDEN'S  QUESTIONS  OF  JUNE  23,  1993, 
YOU  STATE  THAT  "AFRICAN -AMERICANS  HAVE  BEEN  INVITED  TO  JOIN  (THE 
COUNTRY  CLUB  OF  BROOKLINE,  MA)  ,  AND  ONE  WAS  ADMITTED  SOME  MONTHS 
AGO",  THEN  YOU  STATE  THAT  "HE,  ALONG  WITH  OTHER  RECENT  ADMITTEES, 
IS  WAITING  FOR  A  SLOT  TO  OPEN." 

DAVID  CHAG,  THE  GENERAL  MANAGER  OF  "THE  COUNTRY  CLUB",  TOLD  A 
SENATE  JUDICIARY  COMMITTEE  INVESTIGATOR  WITHIN  THE  LAST  THREE 
WEEKS  THAT  THERE  CURRENTLY  ARE  NO  AFRICAN -AMERICAN  MEMBERS  OF  THE 
CLUB,  THOUGH  AT  LEAST  ONE  WAS  IN  THE  PROCESS  OF  BECOMING  A 
MEMBER. 

1.  PLEASE  CLARIFY  WHAT  YOU  MEANT  WHEN  YOU  STATED  THAT  ONE 
AFRICAN -AMERICAN  "WAS  ADMITTED  SOME  MONTHS  AGO."   IT  IS  NOT  A 
FACT  THAT  THERE  ARE  NO  AFRICAN -AMERICANS  WHO  ARE  FULLY  ADMITTED 
MEMBERS  WITH  NO  RESTRICTIONS  ON  THEIR  USE  OF  THE  CLUB  FACILITIES? 

The  individual  who  "was  admitted  some  months  ago" 
successfully  completed  the  process  for  admission  in  the  fall  of 
1992.   He  now  awaits  an  opening,  along  with  others  who  completed 
this  process  before  him  and  after.   That  process  includes  being 
proposed  and  seconded,  having  at  least  eight  letters  of  support 
from  full  members  of  the  club,  having  the  Ccindidate's  name  posted 
for  two  months,  being  recommended  by  the  Admissions  Committee  to 
the  Board  of  Governors,  amd  finally  being  voted  upon  favorably  by 
the  BocLrd.   All  of  this  occurred  for  the  African  American 
individual  in  question  this  past  fall. 

2.  HOW  LONG  OF  A  TIME  PERIOD  DO  YOU  EXPECT  HE  WILL  HAVE 
TO  WAIT  BEFORE  BEING  FULLY  ADMITTED? 

I  understand  that  it  is  approximately  a  two-year  wait  for  a 
slot  to  open  once  an  individual  completes  the  admissions  process. 

3.  PLEASE  DESCRIBE  IN  DETAIL  THE  EFFORTS  THAT  YOU, 
PERSONALLY,  TOOK  TO  OBTAIN  THE  ADMITTANCE  OF  THIS  AFRICAN 
AMERICAN. 

I  do  not  know  the  individual  in  question,  nor  was  I  aware  of 
the  invitation  to  him  to  join  the  club.   The  club  sends  out 
notices  identifying  proposed  members  and  their  respective 
proposers,  but  neither  identifies  proposed  members  by  race  nor 
posts  or  otherwise  disseminates  photographs  of  any  proposed 
member. 

4.  ARE  YOU  AWARE  OF  THE  ROLE  OF  ANY  PERSON  IN  THE  CURRENT 
ADMINISTRATION,  OR  ANY  PERSON  INVOLVED  IN  POLITICAL  ACTIVITY,  WHO 
WAS  INVOLVED  IN  ANY  WAY  IN  GAINING  THIS  AFRICAN  AMERICAN 
ADMITTANCE  TO  THE  COUNTRY  CLUB?   IF  SO,  STATE  WHO  DID  SO,  THE 
EXTENT  OF  THEIR  EFFORTS,  THEIR  POSITION,  ADDRESS  AND  PHONE 
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NUMBER. 

I  am  not  aware  that  any  person  in  the  current  Administration 
or  involved  in  political  activity  was  involved  in  gaining 
admission  for  this  individual . 

5.  HAVE  YOU  EVER  SPONSORED,  OR  ENCOURAGED,  AN  AFRICAN 
AMERICAN  TO  BE  A  MEMBER  AT  THE  COUNTRY  CLUB?   IF  SO,  LIST  THE 
NAME  OF  EACH  INDIVIDUAL  WHOM  YOU  SPONSORED  OR  ENCOURAGED,  AS  WELL 
AS  THEIR  ADDRESS  AND  PHONE  NUMBER.   DESCRIBE  COMPLETELY  YOUR 
EFFORTS  AND  THE  RESULTS. 

As  am  Associate  member  of  the  club,  I  was  unable  to  sponsor 
individuals  for  membership  in  the  club.   I  brought  an  African 
Americaji  friend  to  the  cltib  to  play  tennis,  but  I  do  not  recall 
whether  we  discussed  membership  in  the  club. 

6.  HAVE  YOU  EVER  SPONSORED,  OR  ENCOURAGED,  ANY  WOMAN  TO  BE 
A  MEMBER  AT  THE  COUNTRY  CLUB?   IF  SO,  LIST  THE  NAME  OF  EACH 
INDIVIDUAL  WHOM  YOU  SPONSORED  OR  ENCOURAGED,  AS  WELL  AS  THEIR 
ADDRESS  AND  PHONE  NUMBER.   DESCRIBE  COMPLETELY  YOUR  EFFORTS  AND 
THE  RESULTS. 

As  an  Associate  member  of  the  club,  I  was  unable  to  sponsor 
individuals  for  membership  in  the  club.   I  brought  women  to  the 
club  but  I  do  not  recall  whether  we  discussed  membership  in  the 
clvib. 

7.  YOU  STATED  IN  YOUR  CONVERSATION  WITH  A  COMMITTEE 
INVESTIGATOR  THAT  YOU  JOINED  THE  COUNTRY  CLUB  IN  1985, 
APPROXIMATELY,  AS  AN  "ASSOCIATE  MEMBER",  WHICH  AT  THE  TIME  WAS 
THE  ONLY  STATUS  WOMEN  COULD  ATTAIN.   WHEN  DID  THE  CLUB  FIRST 
ALLOW  WOMEN  AS  "ASSOCIATE  MEMBERS"?   PRIOR  TO  THAT  TIME,  COULD 
WOMEN  BECOME  MEMBERS  ONLY  AS  A  RESULT  OF  THEIR  HUSBAND'S 
MEMBERSHIP? 

For  some  time  preceding  the  mid-1970 's,  the  club  had  a 
category  of  membership  called  "associate  member"  to  accommodate 
widows  of  deceased  members,  and  then  later  divorcees  cind  adult 
daughters  of  members.   I  believe,  but  do  not  know  for  sure,  that 
it  was  in  the  1970 ' s  that  associate  membership  was  expamded  to 
include  women  with  no  family  ties  to  the  club. 

8.  WHY  DID  YOU  INITIALLY  SEEK  MEMBERSHIP  AT  A  COUNTRY  CLUB 
WHICH  YOU  KNEW  DISCRIMINATED  IN  THEIR  TREATMENT  OF  WOMEN? 
DESCRIBE  IN  DETAIL  THE  CIRCUMSTANCES  UNDER  WHICH  YOU  JOINED  THE 
COUNTRY  CLUB?   WHO  SPONSORED  YOU,  LIST  THEIR  ADDRESSES  AND  PHONE 
NUMBERS? 

I  was  first  asked  to  consider  joining  the  club  in  1983  or 
1984.   At  that  time,  I  had  been  a  guest  at  the  club  on  a  number 
of  occasions,  including  a  guest  of  friends  who  were  associate 
members.   The  differences  between  a  full  membership  and  an 
associate  membership  were,  as  far  as  I  understood,  that  associate 
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members  could  not  vote  at  the  cmnual  meeting  euid  could  not 
propose  or  sponsor  ceindidates  for  membership  at  the  club.   I  did 
not  believe  that  friends  who  were  associate  members  felt  like 
second  class  citizens,  and  ray  friends  who  were  full  members  did 
not  treat  associate  members  like  second-class  citizens. 

I  joined  the  club  at  the  urging  of  a  close  friend  who  was 
then  Treasurer  of  the  club  and  who,  along  with  others,  was 
atten^Jting  to  eaqjeuid  the  membership  of  the  club  to  include  people 
regarded  as  younger  professionals  active  in  the  greater  Boston 
community.   One  of  my  proposers  vras  Robert  Osteen,  M.D.  whom  I 
knew  fairly  well  because  his  wife  is  a  partner  of  mine  at  Ropes  & 
Gray.   I  cannot  recall  for  certain  the  other  individual  who 
sponsored  me,  although  I  believe  Shaw  McDermott,  a  friend  and  the 
managing  partner  of  the  Boston  office  of  Kirkpatrick  &  Lockhart, 
may  also  have  proposed  me  and  at  least  wrote  a  letter  in  support 
of  my  membership.   At  the  time  I  joined  the  club,  I  understood 
that  there  were  full  members  and  vfives  of  full  members  who  were 
militating  for  full  membership  status  for  women. 

9.  IN  1989,  YOU  STATED  THAT  THE  RULES  AT  THE  COUNTRY  CLUB 
WERE  CHANGED  TO  ALLOW  WOMEN  TO  BECOME  "FULL  MEMBERS".   WHAT 
BROUGHT  ABOUT  THIS  CHANGE?   DESCRIBE  COMPLETELY  YOUR  EFFORTS  TO 
BRING  ABOUT  THIS  CHANGE. 

As  stated  aJx)ve,  since  approximately  the  mid-1980 's  some 
full  members  and  wives  of  full  members  were  working  to  effect 
this  change.   Although  I  was  not  active  in  this  effojrt,  I  urged 
the  Treasurer  of  the  club  to  do  what  he  could  in  his  leadership 
capacity  to  change  this  rule. 

10.  WHEN  YOU  JOINED  THE  CLUB  IN  1985,  WERE  AFRICAN 
AMERICANS  ALLOWED  BY  THE  RULES  TO  BECOME  "FULL  MEMBERS"  OR  ONLY 
"ASSOCIATE  MEMBERS"?  EXPLAIN. 

I  am  not  aware  that  at  any  time  Africein  Americauis  were 
limited  in  their  ability  to  become  full  members  of  the  club.   Had 
I  ever  heard  of  any  rule,  practice  or  incident  suggesting  any 
discrimination  against  African  Americans  by  the  club  or  had  any 
other  reason  to  believe  the  club  had  engaged  or  ever  would  engage 
in  discrimination  against  an  Africam  American  applicant  for 
membership  or  as  a  guest,  I  would  not  have  joined  the  club. 
Before  I  joined  as  an  associate  member,  as  a  guest  I  saw  African 
Americans  at  the  club  and  understood  that  the  club  had  members  of 
color.   In  addition,  I  invited  an  Africoin  American  friend  to  play 
tennis  at  the  club  after  becoming  an  associate  member.   Further, 
Africans  Americans  have  been  invited  to  join  the  club  (see  letter 
of  Deval  Patrick,  Esq.,  now  a  partner  of  Hill  &  Barlow,  and 
formerly  a  civil  rights  litigator  with  the  NAACP) . 

THE  LONGWOOD  CRICKET  CLUB  OF  CHESTNUT  HILL.  MA.  AND 

THE  BADMINTON  AND  TENNIS  CLUB  OF  BOSTON,  MA 

IN  YOUR  RESPONSE  TO  THE  SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

THAT  IS  REQUIRED  OF  ALL  NOMINEES  WHO  COME  BEFORE  THE  COMMITTEE, 
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YOU  INDICATE  YOUR  CURRENT  MEMBERSHIP  IN  THE  LONGWOOD  CRICKET  CLUB 
OF  CHESTNUT  HILL,  MA,  AND  THE  BADMINTON  AND  TENNIS  CLUB  OF 
BOSTON,  MA.   IN  YOUR  RESPONSE  TO  SENATOR  BIDEN'S  QUESTIONS,  YOU 
STATE  THE  REASON  FOR  YOUR  RESIGNATION  FROM  THE  COUNTRY  CLUB  OF 
BROOKLINE,  MA,  WAS  YOUR  ANTICIPATED  MOVE  TO  WASHINGTON,  DC. 

11.  WHY  DID  YOU  RESIGN  FROM  THE  COUNTRY  CLUB  BUT  NOT  THE 
LONGWOOD  CLUB  OR  THE  BADMINTON  AND  TENNIS  CLUB?   PLEASE  BE 
EXPANSIVE  IN  YOUR  ANSWER. 

I  resigned  from  The  Country  Club  because  I  had  used  that 
facility  infrequently  since  1987  cuid  because  the  cost  of 
maintaining  a  nonresident  or  inactive  membership  was  relatively 
high,  particularly  as  I  doubted  I  would  ever  use  the  facility.   I 
am  primarily,  if  not  exclusively,  a  fairly  good  cuid  cort^etitive 
tennis  player.   As  I  have  a  bad  left  leg  from  polio  auid  various 
therapeutic  surgeries,  I  can  really  only  play  on  clay,  Hartru  or 
grass  courts.   Most  clubs  in  the  Boston  area  have  some  variety  of 
"hard"  surfaces,  with  the  exception  of  Longwood,  the  Badminton 
and  Tennis  Cliib,  The  Country  Club  and  a  few  others.   I  joined 
Longwood  in  1978  in  order  to  have  a  place  to  play  tennis  in  the 
summer.   I  joined  the  Badminton  cuid  Tennis  Club  sometime  in  the 
early  1980 's  in  order  to  play  tennis  in  the  winter.   I  chose  to 
join  The  Country  Club  not  only  because  it  also  had  very 
conpetitive  tennis  and  Hartru  tennis  courts,  but  also  because  I 
thought  it  would  be  fun  to  learn  how  to  play  golf.   Although  I 
did  play  golf  there  a  few  times  a  summer  in  the  early  years  of  my 
membership,  increasingly  I  did  not  have  the  time  it  takes  to  play 
golf  cUid  to  practice.   For  example,  in  1988  I  did  not  play  golf 
more  thaui  twice.   In  1989  and  1990,  I  may  have  played  once  a 
summer.   In  1991  auid  1992,  I  did  not  play  golf  once  and  played 
tennis  only  a  few  times  in  1991  and  not  once  in  1992.   In  sum,  it 
did  not  seem  "worth  it"  to  retain  cuiy  kind  of  membership  at  The 
Country  Club.   I  have  retained  inactive  membership  or  non- 
resident status  in  the  Longwood  Cricket  Club  auid  in  the  Badminton 
and  Tennis  Club  because  these  are  memberships  which  I  have  fully 
utilized  cuid  I  can  retain  my  place  at  minimal  cost. 

12.  WHEN  DID  YOU  JOIN  THE  LONGWOOD  CRICKET  CLUB?   WHEN  DID 
YOU  JOIN  THE  BADMINTON  AND  TENNIS  CLUB? 

I  joined  the  Longwood  Cricket  Club  in  1978.   I  joined  the 
Badminton  and  Tennis  club  sometime  in  the  early  1980 's. 

13 .  DESCRIBE  IN  DETAIL  THE  RACIAL  AND  SEXUAL  MAKEUP  OF  THE 
MEMBERSHIP  AT  THE  LONGWOOD  CLUB  AND  THE  BADMINTON  AND  TENNIS  CLUB 
AT  THE  TIME  YOU  JOINED  EACH  OF  THESE  CLUBS- -PLEASE  PROVIDE  THE 
FOLLOWING: 

--HOW  MANY  MEMBERS  BELONGED  AT  EACH  CLUB? 

I  do  not  know  how  many  members  there  were  in  each  club  when 
I  joined.   Currently,  there  are  roughly  800  members  of  the 
Longwood  Cricket  Club.   Currently,  there  are  approximately  4  80 


/ 


487 


members  of  Badminton  and  Tennis  Club. 

.-HOW  MANY  MEMBERS  OF  EACH  CLUB  WERE  AFRICAN  AMERICANS? 

I  do  not  know  the  number  of  AfriccUi  Americans  who  were 
members  when  I  first  joined  the  Longwood  Cricket  Club.   An 
AfriccUi  American  (and  friend)  named  Josephus  Long  was  am  active 
member  until  his  death  about  two  years  ago.   David  Bianco, 
Manager  of  Longwood,  has  informed  me  that  in  the  nine  years  since 
he  has  been  at  the  club,  there  have  been  four  Af riccin  American 
members  of  the  club.   The  former  President  of  the  Longwood 
Cricket  Club  (a  womaui)  estciblished  a  diversity  committee  which 
worked  to  build  a  more  diverse  membership.   I  served  on  that 
diversity  committee. 

I  do  not  know  the  number  of  African  Americans  who  were 
members  of  the  Badminton  cind  Tennis  Club  at  the  time  I  joined. 
Joe  Long  was  also  a  member  of  the  Badminton  and  Tennis  Club  until 
his  death.   According  to  the  pro  and  manager  of  the  Badminton  and 
Tennis  Club,  in  the  17  to  19  years  he  has  been  with  the  club, 
only  two  individuals  have  been  refused  membership  --  both  were 
white,  cuid  the  refusals  were  many  years  ago. 

--HOW  MANY  MEMBERS  OF  EACH  CLUB  WERE  FEMALE? 

Numerous  members  of  Longwood  and  the  Badminton  and  Tennis 
Club  are  women.  The  immediate  past  President  of  Longwood  is  a 
woman. 

14.   DESCRIBE  IN  DETAIL  THE  CURRENT  RACIAL  AND  SEXUAL  MAKEUP 
OF  THE  MEMBERSHIP  AT  THE  LONGWOOD  CLUB  AND  AT  THE  BADMINTON  AND 
TENNIS  CLUB- -PLEASE  PROVIDE  THE  FOLLOWING: 

--HOW  MANY  MEMBERS  BELONG  AT  EACH  CLUB? 

There  are  approximately  480  members  of  the  Badminton  and 
Tennis  Club.   I  do  not  know  the  current  racial  make-up  of  the 
club  as  the  management  has  never  listed  its  membership  by  race. 
However,  there  has  been  at  least  one  African  American  member  and 
other  members  of  color. 

There  are  roughly  800  members  of  the  Longwood  Cricket  Club. 
I  do  not  know  the  current  racial  make-up  of  the  club.   Members 
are  not  identified  by  race.   There  have  been  African  American 
members  and  other  members  of  color .   The  manager  of  Longwood  has 
estimated  ten  Hispanic  members,  10  Indian  members,  and  estimated 
that  the  club  is  30%  Jewish. 

--HOW  MANY  MEMBERS  OF  EACH  CLUB  ARE  AFRICAN  AMERICANS? 

A  friend  of  mine  and  someone  with  whom  I  occasionally  played 
tennis,  an  African  American  man,  was  a  member  of  both  the 
Badminton  and  Tennis  Club  and  the  Longwood  Cricket  Club. 
Unfortunately  he  died  two  years  ago.   His  son  remains  a  member  of 
the  Longwood  Cricket  Club.   According  to  the  pro  for  the 
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Badminton  and  Tennis  Club,  he  is  not  aware  of  any  African 
Americcins  who  are  currently  members  but  no  African  American  has 
ever  been  denied  membership. 

--HOW  MANY  MEMBERS  OF  EACH  CLUB  ARE  FEMALE? 

I  do  not  know  the  numbers  of  women  who  are  members  of  the 
clubs  on  their  own,  as  opposed  to  being  part  of  a  family 
membership.   All  I  can  say  is  that  there  are  numerous  women 
members  cuid  the  immediate  past  president  of  Longwood  is  a  woman. 
That  womem  and  other  women  at  Longwood  are  also  members  of  the 
Badminton  and  Tennis  Club. 

15.  DESCRIBE  IN  DETAIL  THE  DIFFERENT  TYPES  OF  MEMBERSHIPS 
AT  EACH  CLUB,  SUCH  AS  "FULL",  "ASSOCIATE",  OR  "EXECUTIVE" 
MEMBERSHIPS? 

I  am  unfamiliar  with  these  terms  in  the  context  of  Longwood 
or  the  Badminton  euid  Termis  Club.   I  believe  the  different 
membership  categories  are  family,  single,  junior,  non-resident 
and/or  inactive. 

16.  ARE  WOMEN  NOW,  OR  WERE  THEY  AT  THE  TIME  YOU  JOINED, 
PROHIBITED  FROM  BECOMING  "FULL"  MEMBERS  AT  EITHER  OF  THE  CLUBS? 
IF  SO,  EXPLAIN  FULLY. 

No. 

17.  ARE  AFRICAN  AMERICANS  NOW,  OR  WERE  THEY  AT  THE  TIME  YOU 
JOINED,  PROHIBITED  FROM  BECOMING  "FULL"  MEMBERS  AT  EITHER  OF  THE 
CLUBS?   IF  SO,  EXPLAIN  FULLY 

No. 

ENTRANCE  FEES  AND  ANNUAL  DUES 

18.  WHAT  WERE  THE  AMOUNTS  OF  THE  ENTRANCE  FEE  AND  ANNUAL 
DUES  CHARGED  BY  THE  COUNTRY  CLUB  OF  BROOKLINE,  MA,  WHEN  YOU 
JOINED?   WERE  THESE  FEES  PAID  BY  YOU,  PERSONALLY,  OR  ON  YOUR 
BEHALF  BY  YOUR  LAW  FIRM,  ROPES  AND  GRAY?   PLEASE  PROVIDE  COPIES 
OF  CASHED  CHECKS  OR  RECEIPTS  EVIDENCING  PAYMENT  FOR  EACH  YEAR  OF 
YOUR  MEMBERSHIP  AT  EACH  CLUB. 

I  do  not  recall  the  amounts  of  these  fees  and  dues.   The 
dues  for  an  associate  membership  at  the  time  I  resigned  were 
$2200  a  year.   I  paid  the  club  fees  personally  and  do  not  believe 
that  I  retained  any  checks  or  receipts.   Ropes  &  Gray  never  paid 
these  fees . 

19.  WHAT  WERE  THE  AMOUNTS  OF  THE  ENTRANCE  FEE  AND  ANNUAL 
DUES  CHARGED  BY  THE  LONGWOOD  CRICKET  CLUB  IN  CHESTNUT  HILL,  MA, 
WHEN  YOU  JOINED?   WERE  THESE  FEES  PAID  BY  YOU,  PERSONALLY,  OR  ON 
YOU  BEHALF  BY  YOUR  LAW  FIRM,  ROPES  AND  GRAY?   PLEASE  PROVIDE 
COPIES  OF  CASHED  CHECKS  OR  RECEIPTS  EVIDENCING  PAYMENT  FOR  EACH 
YEAR  OF  YOUR  MEMBERSHIP  AT  EACH  CLUB. 
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I  do  not  recall  the  amounts  of  these  fees  cind  dues.   The 
dues  for  an  individual  at  the  time  I  resigned  last  year  were 
about  $1100  a  year.   I  paid  the  club  fees  personally  and  doubt  I 
retained  any  checks  or  receipts.   Ropes  &  Gray  never  paid  these 
fees. 

20.  WHAT  WERE  THE  AMOUNTS  OF  THE  ENTRANCE  FEE  AND  ANNUAL 
DUES  CHARGED  BY  THE  BADMINTON  AND  TENNIS  CLUB  OF  BOSTON,  MA  WHEN 
YOU  JOINED?   WERE  THESE  FEES  PAID  BY  YOU  PERSONALLY,  OR  ON  YOUR 
BEHALF  BY  YOUR  LAW  FIRM,  ROPES  AND  GRAY?   PLEASE  PROVIDE  COPIES 
OF  CASHED  CHECKS  OR  RECEIPTS  EVIDENCING  PAYMENTS  FOR  EACH  YEAR  OF 
YOUR  MEMBERSHIP  AT  EACH  CLUB. 

I  do  not  recall  the  amounts  of  these  fees  cuid  dues.   The 
current  initiation  fee  is  $700  for  an  individual  cUid  $1100  for  a 
family.   The  current  annual  dues  are  about  $500  for  an  individual 
and  $850  for  a  family.   I  paid  the  club  fees  personally  and  doubt 
I  retained  any  checks  or  receipts.   Ropes  &  Gray  never  paid  these 
fees. 

21.  HAS  A  CLIENT  OF  YOUR  EVER  PAID  THE  FULL  AMOUNT,  OR  ANY 
PORTION  OF,  YOUR  ENTRANCE  FEES  OR  ANNUAL  DUES  AT  ANY  OF  THE 
COUNTRY  CLUBS  TO  WHICH  YOU  HAVE  BELONGED?   IF  SO,  LIST  THE  AMOUNT 
PAID,  THE  NAME  OF  THE  CLIENT,  THEIR  ADDRESS  AND  PHONE  NUMBER. 
EXPLAIN  FULLY  THE  CIRCUMSTANCES  UNDER  WHICH  THIS  WAS  DONE. 

No. 

22.  HAVE  YOU  EVER  DEDUCTED  AS  A  BUSINESS  EXPENSE  FROM  A 
FEDERAL,  STATE,  OR  LOCAL  TAX  RETURN  THE  FULL  AMOUNT,  OR  ANY 
PORTION,  OF  THE  ENTRANCE  FEES  OR  THE  ANNUAL  DUES  OF  ANY  OF  THE 
COUNTRY  CLUBS  TO  WHICH  YOU  HAVE  BELONGED?   IF  SO,  PROVIDE  A  COPY 
OF  THE  RETURN  SHOWING  THIS  DEDUCTION.   DESCRIBE  FULLY  THE 
CIRCUMSTANCES  UNDER  WHICH  THIS  WAS  DONE. 

No. 

23.  WHEN  YOU  RESIGNED  FROM  THE  COUNTRY  CLUB,  WAS  YOUR 
ENTRANCE  FEE  REFUNDED?   PLEASE  FURNISH  A  COPY  OF  YOUR  RESIGNATION 
LETTER  TO  THE  COUNTRY  CLUB.   WHAT  ARE  YOUR  RIGHTS  TO  REJOIN  THE 
COUNTRY  CLUB  PRESENTLY?   IF  YOU  CHOSE  TO  REJOIN,  WOULD  YOU  BE 
REQUIRED  TO  PAY  THE  ENTRANCE  FEE  ANEW?   IF  YES,  WHAT  WOULD  BE  THE 
AMOUNTS  OF  THE  ENTRANCE  FEE  AND  ANNUAL  DUES? 

My  entrance  fee  was  not  refunded.   I  do  not  have  a  copy  of 
my  letter  of  resignation  with  me.   As  I  understand  it,  the 
current  rules  are  that  if  I  move  back  to  the  Boston  area  and  want 
to  do  so,  I  may  apply  to  the  club  for  membership  like  any  new 
member  and  if  admitted  I  would  pay  another  initiation  fee  and,  of 
course,  the  then  current  dues.   When  I  resigned  I  suggested  the 
club  reconsider  that  policy  particularly  in  the  case  of  people 
going  into  public  service.   An  officer  of  the  club  responded  that 
my  suggestion  is  being  considered  by  the  Board.   As  club  fees  are 
periodically  adjusted  upward,  I  cannot  say  what  initiation  fees 
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and  club  dues  will  be  in  the  future. 

24 .  PLEASE  GIVE  A  THOROUGH  SEQUENCE  OF  DATES  AND  EVENTS 
LEADING  TO  YOUR  NOMINATION.   INCLUDE  THE  FOLLOWING: 

--THE  DATE  WHEN  YOU  RESIGNED  FROM  THE  COUNTRY  CLUB. 

I  believe  my  letter  of  resignation  was  dated  in  late  March 
of  1993. 

--THE  DATE  WHEN  YOU  WERE  FIRST  CONTACTED  BY  THE  PRESENT 
ADMINISTRATION  REGARDING  A  POSSIBLE  POSITION  IN  THE 
ADMINISTRATION. 

As  of  the  inauguration.  Administration  officials  had  asked 
me  to  consider  a  position  in  the  Department  of  Justice.   I  was 
interested  but  was,  at  that  time,  also  very  interested  in  the 
position  of  U.S.  Attorney  for  Massachusetts,  a  position  for  which 
I  applied  on  March  1,  1993.   On  March  15,  1993,  the  Monday 
following  Attorney  General  Reno's  confirmation  euid  swearing-in,  I 
was  informed  that  the  President  and  Attorney  General  wemted  me  to 
serve  as  Assistant  Attorney  General  for  Policy  Development.   I 
responded  that  I  would  decide  whether  to  accept  or  to  stay  in  the 
field  for  the  U.S.  Attorney  position  by  the  end  of  the  day.   I 
did  that,  decided  to  go  forward  with  the  AssisteUit  Attorney 
General  position  eUid  withdrew  from  the  U.S.  Attorney  field  on 
Tuesday,  March  16,  1993.   Over  the  next  few  days,  I  informed 
Ropes  &  Gray  of  my  decision  and   notified  other  organizations, 
including  the  clubs  in  question  of  my  decisions  with  respect  to 
leaving  the  Boston  area  suid  my  status  at  these  clubs. 

--THE  DATE  WHEN  YOD  WERE  FIRST  NOTIFIED  OF  YOUR  NOMINATION 
TO  BE  ASSISTANT  ATTORNEY  GENERAL  FOR  THE  OFFICE  OF  POLICY 
DEVELOPMENT 

I  was  notified  the  week  of  April  29  that  an  cinnouncement 
would  be  made  that  week  nominating  me  for  the  position  of 
Assistant  Attorney  General  for  the  Office  of  Policy  Development. 

ROPES  AND  GRAY 

25.  WAS  JOINING  ANY  OF  THE  THREE  CLUBS  MENTIONED  ABOVE  A 
FORMAL  OR  INFORMAL  REQUIREMENT  OF  BEING  A  PARTNER  AT  ROPES  AND 
GRAY?   IF  SO,  EXPLAIN  IN  DETAIL. 

No. 

26.  IF  THE  FEES  OR  DUES  REFERENCED  IN  QUESTION  19,  20,  OR 
21  WERE  PAID  BY  ROPES  AND  GRAY,  DID  THE  FIRM  OFFER  TO  PAY  THE 
FEES  OR  DUES  OF  ANY  AFRICAN  AMERICAN  PARTNERS  TO  JOIN  ANY  ONE  OF 
THESE  THREE  CLUBS?   IF  NOT,  EXPLAIN  IN  DETAIL  WHY  THIS  WAS  NOT 

DONE? 

Not  applicable. 
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RESOLUTION  OF  THE  U.S.  SENATE  COMMITTEE  ON  THE  JUDICIARY 
A  RESOLUTION  PASSED  BY  THE  JUDICIARY  COMMITTEE  IN  AUGUST  1990 
STATES  THAT  IT  IS  THE  SENSE  OF  THE  COMMITTEE  THAT  CLUBS  WHICH 
DISCRIMINATE  ON  THE  BASIS  OF  RACE,  RELIGION,  SEX  OR  NATIONAL 
ORIGIN  OPERATE  TO  EXCLUDE  WOMEN  AND  MINORITIES  FROM  BUSINESS  AND 
PROFESSIONAL  OPPORTUNITIES. 

SECTION  (2)  OF  THE  RESOLUTION  STATES  THAT: 

"MEMBERSHIP  IN  SUCH  DISCRIMINATORY  CLUBS  MAY  BE  VIEWED  AS  A 
TACIT  ENDORSEMENT  OF  SUCH  DISCRIMINATORY  PRACTICES;" 

SECTION  (3)  OF  THE  RESOLUTION  STATES  THAT: 

"MEMBERSHIP  IN  SUCH  DISCRIMINATORY  CLUBS  CONFLICTS  WITH  THE 
IMPARTIALITY,  AND  THE  APPEARANCE  OF  IMPARTIALITY,  REQUIRED  OF 
INDIVIDUALS  WHO  MAY  SERVE  IN  POSITIONS  IN  THE  FEDERAL  JUDICIARY 
OR  THE  DEPARTMENT  OF  JUSTICE". 

THE  OFFICE  OF  POLICY  DEVELOPMENT  PLAYS  A  SIGNIFICANT  ROLE  IN  THE 
'  SELECTION  PROCESS  OF  FEDERAL  JUDICIAL  CANDIDATES.   IF  CONFIRMED 
TO  HEAD  THE  OFFICE,  PART  OF  YOUR  DUTIES  WILL  BE  TO  EVALUATE  SUCH 
CANDIDATES  AS  TO  THEIR  QUALIFICATIONS  AND  COMPLIANCE  WITH  THE 
POLICIES  OF  THE  ADMINISTRATION  AND  THE  SENATE  JUDICIARY 
COMMITTEE. 

27.   IF  CONFIRMED  FOR  THIS  POSITION,  WOULD  YOU  VIEW   A 
CANDIDATE  FOR  A  POSITION  IN  THE  FEDERAL  JUDICIARY  AS  TACITLY 
ENDORSING  A  DISCRIMINATORY  PRACTICE  IF  THE  CANDIDATE  HAD  BEEN  A 
MEMBER  OF  A  COUNTRY  CLUB,  LOCATED  IN  A  MAJOR  METROPOLITAN  AREA, 
WHICH  PRESENTLY  HAS  NO  AFRICAN  AMERICAN  MEMBERS  OF  EITHER  FULL 
STATUS  OR  ASSOCIATE  STATUS,  IF  THE  CANDIDATE  HAD  TAKEN  NO  BONA 
FIDE  ACTION  TO  ADMIT  MEMBERS  OF  THE  AFRICAN  AMERICAN  RACE  TO  THE 
CLUB?   EXPLAIN  FULLY. 

If  confirmed  for  the  position  of  Assistant  Attorney  General 
for  the  Office  of  Policy  Development,  my  approach  would  be 
similar  to  the  philosophy  embodied  by  the  Senate  Judiciary 
Committee's  1990  resolution.   I  would  carefully  evaluate  whether 
such  a  candidate  for  a  federal  judicial  position  was  a  member  of 
a  discriminatory  club.   I  would  not  view  a  club  as  discriminatory 
simply  because  it  does  not  "currently"  have  African  Americcui 
members,  and  I  do  not  understauid  the  Senate  Judiciary  Committee 
resolution  to  say  otherwise.   I  would  look  at  whether  the  club 
has  ever  by  rule  or  by  practice  discriminated  against  African 
Americans,  whether  the  club  has  other  members  of  color,  whether 
African  Americans  have  ever  been  refused  membership  in  the  club, 
whether  African  Americcins  have  ever  been  members,  whether  African 
Americans  have  been  asked  to  become  members,  whether  the  club  has 
made  any  pro-active  effort  co  attract  Africcui  American  members, 
and  whether  African  Americans  have  been  welcomed  guests .   I  would 
also  look  at  the  club's  admission  policies  to  see  if  there  were 
active  statements  of  non-discrimination. 

If  the  club  had  any  kind  of  policy  or  practice  prohibiting 
or  discouraging  African  American  members  or  guests,  or  had  turned 
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dovm  Africcin  Americeins  for  membership,  I  would  question  whether 
such  a  candidate  for  the  federal  judiciary  was  aware  of  this 
discriminatory  pra'::tice  and  whether  the  individual  had  made  euiy 
attempts  to  seek  out  Africcin  Americans  for  membership.   If  he  or 
she  had  not  done  so,  I  would  look  at  the  rest  of  his/her  record 
in  connection  with  civil  rights  for  African  Americams  or  other 
minorities  before  forming  a  final  judgment,  consistent  with  the 
Senate  Judiciary  Committee's  resolution. 

28.  IF  CONFIRMED  FOR  THIS  POSITION,  WOULD  YOU  VIEW  A 
CANDIDATE  FOR  A  POSITION  IN  THE  FEDERAL  JUDICIARY  AS  TACITLY 
ENDORSING  A  DISCRIMINATORY  PRACTICE  IF  THE  CANDIDATE  HAD  BEEN  A 
MEMBER  OF  A  COUNTRY  CLUB,  LOCATED  IN  A  MAJOR  METROPOLITAN  AREA, 
WHICH  UNTIL  RECENTLY  HAD  DISCRIMINATED  AGAINST  WOMEN  AS  A  MATTER 
OF  POLICY  IN  CLEAR  VIOLATION  OF  THE  PRESENT  STANDARD  DESCRIBED  IN 
THE  JUDICIARY  COMMITTEE  RESOLUTION  IF  THE  CANDIDATE  HAD  TAKEN  NO 
BONA  FIDE  ACTION  TO  ADMIT  MEMBERS  OF  THE  FEMALE  SEX  TO  THE  CLUB? 
EXPLAIN  COMPLETELY. 

If  confirmed  for  this  position,  I  would  not  view  a  candidate 
for  a  federal  judicial  position  as  tacitly  endorsing  a 
discriminatory  practice,  if  at  the  time  of  the  adoption  of  the 
Senate  Judiciary  Committee  resolution,  the  country  club  in 
question  had  abandoned  its  policy  of  assigning  women  to  a 
separate  membership  status,  cuid  was  accepting  women  to  full 
membership  on  the  same  basis  as  men. 

29.  IF  CONFIRMED  FOR  THIS  POSITION,  WHAT  WILL  BE  THE 
DEFINITION  OF  "INVIDIOUS  DISCRIMINATION":  WHICH  YOU  WILL  USE  WHEN 
EVALUATING  A  CANDIDATE  FOR  A  POSITION  IN  THE  FEDERAL  JUDICIARY? 
PLEASE  EXPLAIN  YOUR  POSITION  ON  THIS  ISSUE  THOROUGHLY. 

If  confirmed  by  the  Senate,  I  would  look  to  the  Senate 
Judiciary  Committee  resolution  for  the  definition  of  "invidious 
discrimination"  in  this  context.   As  I  understaoid  the  resolution, 
"invidious  discrimination"  is  the  intent  to  prevent  or  discourage 
by  policy  or  practice,  a  member  of  a  protected  class  from 
membership  in  a  club  where  business  is  conducted.   It  is 
membership  in  clubs  of  that  type  that  may  be  viewed  as  a  tacit 
endorsement  of  the  discriminatory  practices  that  constitute  the 
bar.   I  would  so  view  it  and  would  then  look  at  other  factors, 
particularly  those  bearing  on  the  candidate's  activities  and 
efforts  in  support  of  civil  rights  and  in  promoting  equality  in 
his  or  her  community  at  large,  before  forming  a  final  judgment. 

30.  DO  YOU  PRESENTLY  BELONG  TO  ANY  OTHER  CLUBS  OR  OTHER 
ORGANIZATIONS  WHICH  DO  NOW,  OR  HAVE  IN  THE  PAST,  DISCRIMINATED  BY 
THE  RULE  OR  IN  FACT  AGAINST  AFRICAN  AMERICANS  OR  ANY  OTHER 
MINORITY  GROUP  OR  WOMEN?   HAVE  YOU  IN  THE  PAST  EVER  BELONGED  TO 
SUCH  AN  ORGANIZATION?   IF  SO,  PLEASE  EXPLAIN  COMPLETELY. 

No.   I  have  never  belonged  to  any  club  or  organization  which 
discriminates  against  African  Americans  or  any  other  minority 
group.   As  stated  in  the  Senate  Judiciary  Committee 
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questionnaire,  I  was  an  Associate  member  of  the  Country  Club  of 
Brookline  which,  prior  to  1989,  limited  membership  for  women  to 
associate  status. 
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July  13,  1993 

The  Honorable  Larry  Pressler 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  DC   20510 

Dear  Senator  Pressler: 

•_,     Attached  are  my  answers  to  the  most  recent  questions  you 
'  submitted.   I  have  also  sent  a  copy  of  my  letter  of  resignation 

from  The  Country  Club,  as  you  requested.  I  trust  that  these 

answers  will  satisfy  your  concerns. 

Sincerely, 


ttJH>gu 


Eleanor   D.    Acheson 
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ADDITIONAL  QUESTIONS  TO  ELEANOR  ACHESON  FROM  SENATOR  PRESSLER 

1.  IN  YOUR    RESPONSE    TO  QUESTION    10  IN  SENATOR    PRESSLER'S 

FIRST  SET  OF  QUESTIONS,  ASKING  WHETHER,  IN  1985  WHEN  YOU  lOINED 
TCC,  AFRICAN  AMERICANS  COULD  BECOME  FULL  MEMBERS,  YOU  STATED 
THAT  YOU  WOULD  NOT  HAVE  JOINED  THE  CLUB  IF  YOU  HAD  "EVER  HEARD 
OF  ANY  RULE,  PRACTICE  OR  INCIDENT  SUGGESTING  ANY  DISCRIMINATION 
AGAINST  AFRICAN  AMERICANS  BY  THE  CLUB  OR  HAD  ANY  REASON  TO 
BELIEVE  THE  CLUB  WAS  ENGAGED  OR  EVER  WOULD  ENGAGE  IN 
DISCRIMINATION    AGAINST  AN  AFRICAN  AMERICAN    APPUCANT." 

ON  AUGUST  2, 1990,  THE  SAME  DATE  THE  JUDICIARY   COMMITTEE  ADOPTED 
ITS      RESOLUTION      CONDEMNING      NOMINEES      WHO      BELONG      TO 
DISCRIMINATORY    COUNTRY  CLUBS,  THE  ATTACHED   ARTICLE,  "NO  BLACKS 
ARE  MEMBERS    OF  THE  COUNTRY    CLUB"  RAN  IN  THE  BOSTON   GLOBE.     IN 
THE   LATE   '80S  AND  EARLY    '90S,  THERE    WAS  MUCH   DISCUSSION    IN  THE 
NEWS    MEDIA    REGARDING      DISCRIMINATION     AT   TCC.       ADDITIONALLY, 
CONVERSATIONS    WITH  A  NUMBER    OF  BOSTON   RESIDENTS    REVEAL   THAT 
TCC  IS  WELL  KNOWN  IN  THE  COMMUNITY    FOR  HAVING   DISCRIMINATORY 
PRACTICES.       THERE    WERE    MEDIA    REPORTS     OF    A   CITY    COUNCILMAN 
TRYING  TO  REMOVE  TCC'S  UQUOR  UCENSE  BECAUSE  OF  DISCRIMINATION. 

WERE  YOU  TOTALLY  UNAWARE  OF  THE  COMMUNITY'S  PERCEPTION  OF 
DISCRIMINATION  AT  TCC?  IF  NOT,  WHY  DIDN'T  YOU  EITHER  MAKE  EFFORTS 
TO  REMEDY  .  THE  SITUATION  OR  RESIGN  IN  ACCORDANCE  WITH  THE 
AUGUST  2,  1990,  RESOLUTION    PASSED  BY  THE  JUDICIARY    COMMITTEE? 

As  I  have  previously  stated,  I  would  not  have  joined  the  club  had  I  heard  of  any 
policy,  practice  or  incident  suggesting  discrimination  against  African  Americans  by  the  club, 
and  I  do  not  believe  that  the  club  has  any  such  poHcies  or  practices.  I  was  not  aware  of  the 
Boston  Globe  article  of  August  2,  1990,  to  which  you  refer,  which  I  understand  appeared 
in  the  sports  section  of  the  paper.  I  do  not  believe  that  'there  was  much  discussion  in  the 
news  media  regarding  discrimination  at  TCC."  Indeed,  the  included  Globe  article  does  not 
state  that  The  Country  Club  had  discriminatory  policy  or  practices;  it  states  only  that  it 
had  no  African  American  members,  and  noted  that  the  club  had  affirmatively  attempted 
to  recruit  African  American  members  "...  within  the  last  two  years  .  .  .".  With  respect  to 
women,  I  knew  that  the  club  had  a  different  member  status  for  women,  and  I  understood 
when  I  joined  that  members  and  wives  of  members  were  pressing  the  Board  of  Governors 
to  permit  women  to  join  as  full  members.  I  made  my  views  on  the  different  membership 
status  for  women  known  to  an  officer  of  the  club. 

I  was  not  aware  that  a  city  councilman— presumably  a  town  selectman,  as  Brookline 
is  a  separate  town  and  not  part  of  either  city,  Boston  or  Newton, --wastrying  to  remove  the 
club's  liquor  license  because  of  discrimination.  1  have  now  seen  the  letter  solicited  from 
Ms.  Myrna  Kahn  of  the  Brookline  Commission   on  the  Status  of  Women  regarding  the 
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club's  liquor  license.  Respectfully,  Ms.  Kahn's  position  appears  to  be  based  on  an 
erroneous  premise;  she  seems  to  conclude  that  the  club's  unwillingness  to  identify  its 
women  members  means  that  it  does  not  have  any.  In  March  of  1991,  there  were  many 
women  who  were  full  members  of  this  club. 

I  was  and  remain  unaware  of  any  perception  that  the  club  discriminated  on  racial, 
ethnic  or  religious  grounds.  I  believe  that  those  associated  with  the  club,  and  some  not 
associated  with  the  club,  knew  of  the  dub's  different  and  more  limited  membership  for 
women,  and  know  that  that  policy  and  practice,  respectively,  ended  before  the  Senate 
Judiciary  Committee  resolution  on  private  club  memberships. 

I  did  not  believe,  and  do  not  believe,  that  the  club  discriminated  on  the  basis  of  race, 
and  I  did  not  resign  from  the  club  for  that  reason.  The  different  membership  for  women 
was  eliminated  in  1989,  before  the  Senate  Judiciary  Committee  resolution. 

2.  WHEN  THE  RESOLUTION  MENTIONED  ABOVE  WAS  DISCUSSED  IN  AN 
EXECUTIVE  MEETING  OF  THE  JUDICIARY  COMMITTEE.  SENATOR  KENNEDY 
COMMENTED  ON  THE  ISSUE  OF  MEMBERSHIP  IN  A  DISCRIMINATORY  CLUB 
BUT  EMPHASIZING  THAT  "THE  RESOLUTION  PLACES  POTENTL\L  NOMINEES 
ON  NOTICE  THAT  THE  COMMITTEE  CONSIDERS  SUCH  MEMBERSHIPS 
INAPPROPRL^TE." 

HOW  DO  YOU  SQUARE  YOUR  MEMBERSHIP  IN  TCC  WITH  SENATOR 
KENNEDY'S  STATEMENT? 

Because  the  club  in  question  did  not  and  does  not  discriminate  by  policy  or  practice 
on  the  basis  of  race,  I  was  at  no  time  a  member  of  a  club  that  so  discriminated.  I  was  an 
associate  member  of  the  club  from  1985  to  1993,  and  until  1989  had  no  choice  about  the 
status  of  my  membership.  For  the  last  four  years,  from  a  year  before  the  adoption  of  the 
Committee  resolution,  the  dub  has  had  no  policy  or  practice  of  discrimination  on  any  basis. 


3.  THE  AUGUST  2.  1990,  JUDICIARY  COMMITTEE  RESOLUTION  APPUES  TO 
"CLUBS  WHERE  BUSINESS  IS  CONDUCTED  THAT  BY  POLICY  OR  PRACTICE 
INTENTIONALLY  DISCRIMINATE  ON  THE  BASIS  OF  RACE.  COLOR.  REUGION. 
SEX,  DISABILITY  OR  NATIONAL  ORIGIN."  THE  RESOLUTION  DOES  NOT 
CLEARLY  DEFINE  THE  MEANING  OF  "INTENTIONAL  DISCRIMINATION." 
THEREFORE,  WE  MUST  DISCERN  THE  COMMITTEE'S  MEANING  FROM  THE 
STANDARD  APPLIED  IN  SUBSEQUENT  CASES  WHERE  NOMINEES  BELONGED 
TO  COUNTRY  CLUBS  ALLEGED  TO  HAVE  DISCRIMINATORY  ADMISSIONS 
PRACTICES. 

IN  1991,  THE  SENATE  REJECTED  THE  CONFIRMATION  OF  JUDGE  KENNETH 
RYSKAMP,  A  SITTING  FEDERAL  JUDGE  FROM  MIAMI  WHO  WAS  NOMINATED 
BY  PRESIDENT  BUSH  TO  THE  1 ITH  FEDERAL  CIRCUIT  COURT  OF  APPEALS. 
AT  THE   TIME    OF   HIS   CONFIRMATION     HEARINGS.    JUDGE    RYSKAMP    HAD 
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RECENTLY  RESIGNED  FROM  THE  RIVIERA  COUNTRY  CLUB  OF  CORAL 
GABLES.  FL.  DUE  TO  ALLEGATIONS  OF  DISCRIMINATION.  JUDGE  RYSKAMP 
DENIED  THE  ALLEGATIONS.  BUT  WAS  REJECTED  BY  THE  JUDICL\RY 
COMMITTEE    ON  A  STRAIGHT   PARTY  VOTE. 

IN  REJECTING  JUDGE  RYSKAMP,  CHAIRMAN  BIDEN  OUTUNED  THE 
STANDARD  THE  COMMITTEE  USED  IN  ANALYZING  THE  ISSUE  OF 
MEMBERSHIP  IN  AN  ALLEGEDLY  DISCRIMINATORY  CLUB.  BIDEN  STATES, 
•(0)UR  INVESTIGATION  OF  THE  CLUB  SUGGESTS  THAT  IT  HAD  A 
LONGSTANDING  PRACTICE  OF  DISCRIMINATION  AGAINST  BLACKS  AND  JEWS, 
OR  AT  THE  VERY  LEAST  THERE  WAS  A  WIDESPREAD  PERCEPTION  OF  SUCH 
DISCRIMINATION..." 


A)  HOW      DO     YOU     DISTINGUISH      BETWEEN      THE     PERCEPTION      OF 
DISCRIMINATION    AT  THE  RIVIERA   COUNTRY   CLUB  AND  THE  PERCEPTION 
OF  DISCRIMINATION    AT  TCC? 

I  am  unaware  of  the  facts  concerning  the  obstacles  to  Judge  Ryskamp's  nomination, 
including  the  policies  and  practices  of  the  Riviera  Country  Club  to  which  he  belonged. 
Thus,  I  cannot  make  the  comparison  you  request  and  can  only  restate  that  I  do  not  share 
your  view  of  the  club.  It  may  be  worth  noting  that  two  appointees  of  the  Bush 
Administration— Robert  S.  Mueller  HI  (Assistant  Attorney  General  for  the  Criminal 
Division)  and  Michael  Deland  (Administrator  of  the  EPA)— one  of  whom,  Mr.  Mueller,  came 
before  the  Judiciary  Conmiittee  in  1990,  were  both  full  members  of  this  club.  Both  were 
well  regarded  public  servants  about  whom  or  about  whose  club  there  was  no  question  of 
discrimination. 

B)  DO  YOU  AGREE  THAT  THE  NEWS  ARTICLES  AND  STORIES  IN  THE  1980'S 
AND  '90S  LEFT  THE  PERCEPTION    OF  DISCRIMINATION    AT  TCC? 

No.  In  fact,  since  you  brought  the  Boston  Globe  articles  to  my  attention,  I  reviewed 
a  1991  Boston  Globe  article  stating  that,  "theBrookline  club  is  more  progressive  than  ninety 
percent  of  the  private  clubs  in  Massachusetts,  and  has  made  great  strides  to  give  women 
equal  rights.' 

4.  SHOULD  YOU  BE  CONFIRMED  FOR  THIS  POST.  YOU  WILL  BE  IN 
CHARGE  OF  EXAMINING  AND  EVALUATING  THE  BACKGROUNDS  AND 
QUALIFICATIONS  OF  NOMINEES  FOR  THE  FEDERAL  BENCH.  SOME  OF  THESE 
CANDIDATES  MAY  BE  MEMBERS,  OR  RECENT  FORMER  MEMBERS.  OF 
PRIVATE  CLUBS  WITH  AN  ACTUAL  OR  PUBLICLY  PERCEIVED  PATTERN  OF 
DISCRIMINATORY     MEMBERSHIP    ADMISSION   PRACTICES. 

A)  HOW  WOULD  YOU  EXPLAIN  TO  SUCH  NOMINEES  YOUR  OWN  PAST 
MEMBERSHIP  IN  A  PRIVATE  CLUB  WITH  A  WIDELY  PUBLICIZED  LACK  OF 
AFRICAN-AMERICAN     MEMBERS    AND   PUBLICLY    PERCEIVED     REPUTATION 
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FOR  DISCRIMINATORY    ADMISSION   PRACTICES? 

If  confirmed,  I  will  work  as  hard,  responsibly  and  appropriately  as  possible  on  the 
important  task  of  evaluating  candidates  for  the  federal  judiciary.  I  do  not  believe  it 
necessary  or  appropriate  to  explain  to  any  such  candidate  my  own  background,  or  past  or 
current  associations,  other  than  my  duties  and  responsibilities  at  the  U.S.  Department  of 
Justice. 

B)  IF  CONFIRMED,  WHICH  STANDARD  WILL  YOU  USE  WHEN  SCREENING 
CANDIDATES  FOR  POSITIONS  IN  THE  FEDERAL  AJDICIARY  AND  THE  JUSTICE 
DEPARTMENT-THE  KENNEDY  STANDARD  IN  WHICH  THE  COMMITTEE 
RESOLUTION  ONLY  APPUES  TO  CLUBS  THAT  "HAVE  A  POLICY  OR  PRACTICE 
OF  INTENTIONAL  DISCRIMINATION"  OR  THE  BIDEN  STANDARD  WHERE  THE 
MERE  PERCEPTION  OF  DISCRIMINATION  IS  SUFHCIENT  TO  INVOKE  THE 
•  RESOLUTION? 

If  confirmed,  I  will  apply  the  Judiciary  Committee's  resolution  with  respect  to 
private  club  memberships.  As  I  understand  it,  the  exercise  of  evaluating  a  judicial 
candidate  to  determine  if  the  Attorney  General  should  recommend  the  candidate  to  the 
President  for  nomination  involves  looking  at  the  entire  record  of  the  individual  for  the 
abilities,  qualities  of  character,  and  experience  President  Clinton  has  called  for  in  his 
nominees.  Among  those  abilities  and  qualities  are  a  commitment  to  and  a  sensitivity  to  the 
interests  and  concerns  of  all  who  come  before  the  court,  no  matter  their  race,  gender, 
ethnicity,  religion  or  abled  or  disabled  status.  The  Judiciary  Committee  has  made  clear 
that  it  too  is  interested  in  seeing  those  qualities,  and  that  it  is  particularly  concerned  about 
what  membership  in  a  private  club  that  intentionally  discriminates  says  about  a  nominee 
for  the  Justice  Department,  or  for  the  federal  judiciary  in  that  regard.  Thus,  as  the 
resolution  guides,  the  policies  and  practices  of  any  private  club  will  be  examined. 

5.  IN  ANSWER  TO  THE  FIRST  SET  OF  QUESTIONS  FROM  SENATOR 
PRESSLER.  YOU  REFERENCED  THE  SUCCESSFUL  COMPLETION  OF  THE 
ADMISSION  PROCESS  OF  AN  AFRICAN-AMERICAN  CANDIDATE  FOR 
MEMBERSHIP  AS  AN  EXAMPLE  OF  THE  COUNTRY  CLUB'S  (TCC'S)  NON- 
DISCRIMINATORY ADMISSION  POLICIES.  WHEN  ASKED  BY  A  SENATE  STAFF 
MEMBER,  THIS  CANDIDATE  SAID  THAT  HE  HAD  NEVER  BEEN  OFFICIALLY 
NOTIFIED   THAT  HE  WAS  ON  A  WAITING  LIST  FOR  ENTRANCE    INTO  TCC. 

A)  WAS  THIS  CANDIDATE  EVER  OFFICIALLY  NOTIFIED  THAT  HE  WAS  ON 
THE  WAITING  LIST  FOR  MEMBERSHIP  INTO  TCC?  ON  WHAT  DATE  WAS  HE 
PLACED  ON  THE  WAITING  LIST? 

I  do  not  know  what,  if  any  communication,  has  occurred  between  the  club  and  the 
candidate  in  question.  I  do  not  know  on  what  date  this  candidate  was  placed  on  the  waiting 
list.  As  I  have  stated,  I  understand  that  the  admissions  process  for  this  candidate  was 
completed  in  the  fall  of  1992. 
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B)  IF  YOU   DO  NOT  KNOW  THE  EXACT  DATE.  WAS  HE  PLACED  ON  THE 
LIST  BEFORE   OR  AFTER  THE  ELECTION   OF  PRESIDENT   CLINTON? 

See  answer  to  no.  5a. 

C)  IF    AFTER     THE     ELECTION,     WAS    IT    BEFORE      OR     AFTER     YOUR 
NOMINATION    AS  ASSISTANT  ATTORNEY    GENERAL? 

See  answer  to  no.  5a. 

D)  EVEN  THOUGH    YOUR   ASSOCL\TE   STATUS  AT  TCC  DID  NOT  ALLOW 
YOU  TO  SPONSOR  ANYONE  TO  BE  A  MEMBER.  DID  YOU  EVER  ENCOURAGE 
ANY  AFRICAN  AMERICANS  TO  JOIN?    IF  SO.  PLEASE  PROVIDE  THEIR  NAMES. 
ADDRESSES.   AND  PHONE  NUMBERS. 

I  do  not  recall  whether  I  encouraged  any  African  American  to  join  the  dub. 

6.  IN  YOUR  ANSWER  11  TO  SENATOR  PRESSLER'S  QUESTIONS.  YOU  SAID 
THAT  WHEN  YOU  RESIGNED  FROM  TCC.  ONE  OF  YOUR  REASONS  FOR  DOING 
SO  WAS  THAT.  "THE  COST  OF  MAINTAINING  A  NONRESIDENT  OR  INACTIVE 
MEMBERSHIP  WAS  RELATIVELY  HIGH."  AND  THAT,  "IT  DID  NOT  SEEM 
'WORTH  IT'  TO  RETAIN  ANY  KIND  OF  MEMBERSHIP  AT  THE  COUNTRY  CLUB." 
LATER  IN  YOUR  ANSWERS  YOU  REFERENCED  TCC'S  POUCY  THAT  FORMER 
MEMBERS  MAY  REAPPLY  FOR  MEMBERSHIP  LIKE  ANY  OTHER  NEW  MEMBER 
AND  COULD  BE  ADMriTED  WHEN  ANOTHER  INITIATION  FEE  AND  CURRENT 
DUES  WERE  PAID.  YOU  SUGGESTED  THAT  THE  CLUB  "RECONSIDER  THE 
POUCY  PARTICULARLY  IN  THE  CASE  OF  PEOPLE  GOING  INTO  PUBUC 
SERVICE." 

A)  WHY    SHOULD     MEMBERS     OF    PRIVATE    CLUBS    WHO    RESIGN     AND 
SUBSEQUENTLY    ENTER  PUBUC  SERVICE  BE  AFFORDED   MORE  FAVORABLE 
READMISSION    TREATMENT    THAN  SOMEONE   WHO  RESIGNS    FOR  REASONS 
UNRELATED    TO  PUBLIC  SERVICE? 

I  did  not  say  that  they  should.  Factors  which  led  me  to  raise  the  question  about  the 
club's  policy  are  that  individuals  going  into  public  service  often  experience  significant 
reduction  in  income  and  frequently  move  away  so  that  they  are  not  able  to  use  club 
facilities,  even  with  a  non-resident  membership. 

B)  DO  YOU  PLAN  ON  REJOINING   TCC  UPON  FINISHING  YOUR  POTENTIAL 
CAREER    IN  GOVERNMENT? 

I  do  not  know  where  I  will  live  or  work  after  my  potential  career  in  government,  or 
whether  I  will  apply  to  join  The  Country  Club. 

C)  DID  YOU  DISCUSS  WITH  ANY  TCC  OFFICIAL  ANY  ARRANGEMENT     FOR 
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REJOINING  TCC  UPON  FINISHING  YOUR  POTENTIAL  GOVERNMENT   CAREER? 
No. 

D)  IN  YOUR  RESPONSE  TO  THE  QUESTIONS    OF  JUNE  25,  1993,  YOU  WERE 
ASKED  FOR  A  COPY  OF  YOUR   LETTER   OF  RESIGNATION    FROM  TCC.    WILL 
YOU    PLEASE    INSURE    THAT    A  COPY    IS  DEUVERED     TO   THE    JUDICIARY 
COMMITTEE? 

Attached. 

E)  PLEASE  CLEARLY  RESTATE  YOUR  REASONS  FOR  RESIGNING  FROM 
TCC  BUT  NOT  FROM  THE  LONGWOOD  CRICKET  CLUB  OR  THE  BADMINTON 
AND    TENNIS     CLUB.        YOU     HAVE     STATED     THAT     YOU     RESIGNED      IN 

'ANTICIPATION  OF  YOUR  MOVE  TO  WASHINGTON,  D.C.  DID  YOU  RESIGN 
BECAUSE  YOU  FELT  YOUR  MEMBERSHIP  AT  TCC  WAS  POUTICALLY 
EMBARRASSING? 

As  I  stated  previously,  I  resigned  from  The  Country  Club  because  I  had  used  that 
facility  infrequently  since  1987  and  because  the  cost  of  maintaining  a  non-resident  or 
inactive  membership  was  relatively  high,  particularly  as  I  doubted  I  would  ever  use  the 
facility.  I  am  primarily,  if  not  exclusively,  a  competitive  tennis  player.  As  I  have  a  bad  left 
leg  from  polio  and  various  therapeutic  surgeries,  I  can  really  only  play  on  clay,  hartru  or 
grass  courts.  Most  clubs  in  the  Boston  area  have  some  variety  of  "hard'surfaces,  with  the 
exceptions  of  Longwood,  the  Badminton  and  Tennis  Club  and  a  few  others.  I  joined 
Longwood  in  1978  in  order  to  have  someplace  to  play  tennis  in  the  summer.  I  joined  the 
Badminton  and  Tennis  Club  sometime  in  the  early  1980's  in  order  to  play  tennis  in  the 
winter.  I  chose  to  join  The  Country  Club  not  only  because  it  also  had  a  very  competitive 
tennis  and  clay  tennis  courts,  but  also  because  I  thought  it  would  be  fun  to  learn  to  play 
golf.  Although  I  did  play  there  a  few  times  a  summer  in  the  early  years  of  my  membership, 
increasingly  I  did  not  have  the  time  it  takes  to  play  golf  and  to  practice.  For  example,  in 
1988  I  did  not  play  golf  more  than  tvrice.  In  1989  and  1990,  I  may  have  played  once  a 
summer.  In  1991  and  1992, 1  did  not  play  golf  once  and  played  tennis  only  a  few  times  in 
1991  and  not  once  in  1992.  In  sum,  it  did  not  seem  'worth  it"  to  retain  any  kind  of 
membership  at  The  Country  Club.  I  have  retained  inactive  membership  or  non-resident 
status  in  the  Longwood  Cricket  Club  and  in  the  Badminton  and  Tennis  Club  because  these 
were  memberships  which  I  fully  utilized  and  I  could  retain  my  place  at  minimal  cost.  I  did 
not,  as  your  question  suggests,  resign  my  membership  at  The  Country  Club  because  I 
thought  it  was  politically  embarrassing. 

7.  SENATOR  KENNEDY  HAS  SUGGESTED  THAT  YOU  ATTEMPTED  TO 
RECRUIT  AFRICAN  AMERICAN  MEMBERS  WHILE  YOU  WERE  AT  TCC.  YOUR 
EARLIER  ANSWERS  INDICATE  THAT  YOU  DID  NOT  MAKE  SUCH  EFFORTS.  TO 
CLARIFY  YOUR  POSITION  ONCE  MORE,  PLEASE  SUPPLY  THE  NAMES  AND 
PHONE  NUMBERS  OF  ANY  AFRICAN  AMERICANS  THAT  YOU  ATTEMPTED  TO 
RECRUIT    FOR  TCC     1  UNDERSTAND    THAT  YOUR    ASSOCIATE    MEMBERSHIP 
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STATUS  DID  NOT  ALLOW  YOU  TO  SPONSOR  ANYONE  TO  BE  A  MEMBER.  BUT 
SENATOR  KENNEDY  IS  APPARENTLY  SUGGESTING  THAT  YOU  DID  WORK  TO 
RECRUIT  MINORITIES.  PLEASE  SUPPLY  THE  NAMES.  ADDRESSES,  AND 
PHONE  NUMBERS  OF  ANY  AFRICAN  AMERICANS  YOU  RECRUITED  FOR 
MEMBERSHIP    AT  TCC. 

I  do  not  know  to  what  you  refer  as  far  as  comments  by  Senator  Kennedy  on  my 
associate  membership  in  The  Country  Club.  Senator  Kennedy  is  aware  of  and,  I  believe, 
has  referenced  my  participation  on  the  Diversity  Committee  at  Longwood  Cricket  Club. 
With  respect  to  the  former  club,  as  I  have  stated,  I  do  not  recall  whether  I  discussed 
membership  with  the  African  American  friend  I  had  as  a  guest  to  play  temiis,  and,  as  I 
have  also  stated,  I  did  not  recruit  any  African  Americans  for  membership. 
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March  22,    1993 


Frank  Ellsworth,    Treasurer 

The  Coiintry  Club 

P.    0.    Box  619 

Brookline  Village,  Massachusetts   021A7 

Dear  Mr.  Ellsworth: 

Thank  you  for  returning  ny  call  last  week.   Although  I  would 
have  liked  to  discuss  this  matter  with  you  over  the  telephone,  in 
light  of  our  difficulty  connecting,  I  think  it  best  simply  to 
write. 

I  have  been  offered  and  have  accepted  a  senior  position  with 
the  United  States  Department  of  Justice  in  Washington,  D.C.   If 
nominated  and  confirmed,  I  will  be  moving  to  the  Washington,  D.C. 
area  and  thus  have  decided  to  resign  my  associate  membership  in 
The  Country  Club.   I  would  like  to  make  that  resignation 
effective  before  I  am  obligated  to  pay  any  part  of  the  upcoming 
assessment.   Accordingly,  on  the  assumption  that  I  can  resign  by 
means  of  a  letter  such  as  this,  I  hereby  resign  my  associate 
membership  in  The  Country  Club. 

Thank  you  for  your  attention  to  this  matter. 

Very  truly  yours. 


Eleanor  D.  Acheson 
EDA/pe 
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June  23,  1993 

The  Honorable  Joseph  R.  Biden 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510-6275 

Dear  Senator  Biden: 

Attached  are  my  responses  to  the  written  questions  that  you 
submitted  earlier  today.  I  hope  you  will  find  them  satisfactory. 
If  I  can  provide  any  further  information,  please  do  not  hesitate  to 
contact  me  at  (202)  514-2107. 


Sincerely, 


Acheson 
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QUESTIONS  FOR  ELEANOR  ACHESON  FROM  SENATOR  BmEN 

IN  AUGUST  1990,  THE  JUDICIARY  COMMITTEE  PASSED  A  RESOLUTION 
WHERE  IT  EXPRESSED  THE  SENSE  OF  THE  COMMITTEE  THAT  IT  WAS 
INAPPROPRIATE  FOR  JUDICIAL  NOMINEES  TO  BE  MEMBERS  OF  CLUBS 
WHERE  BUSINESS  WAS  CONDUCTED  IF  THOSE  CLUBS  INVIDIOUSLY 
DISCRIMINATE  ON  THE  BASIS  OF  RACE,  SEX  OR  RELIGION  IN  THEIR 
MEMBERSHIP    POLICIES. 

IN  YOUR  COMMITTEE  QUESTIONNAIRE  YOU  STATED  YOU  HAVE 
RESIGNED  YOUR  MEMBERSHIP  FROM  THE  COUNTRY  CLUB  OF  BROOKLINE, 
MASSACHUSETTS,  AN  ORGANIZATION  THAT  ALLOWED  WOMEN  FULL 
MEMBERSHIP  PRIVILEGES  ONLY  A  FEW  YEARS  AGO  AND  CURRENTLY  HAS 
NO  AFRICAN-AMERICAN  MEMBERS.  IT  IS  MY  UNDERSTANDING  THAT  THE 
CLUB  HAS  ACCEPTED  THE  APPLICATION  OF  AN  AFRICAN-AMERICAN  FOR 
MEMBERSHIP    BUT  THAT  INDIVIDUAL   IS  STILL  ON  THE  WAITING  LIST. 

1.  DOES  THE  COUNTRY  CLUB  INVIDIOUSLY  DISCRIMINATE  ON  THE  BASIS 
OF  RACE,  SEX,  OR  RELIGION? 

No.  It  includes  members  of  both  sexes,  Asian  and  Hispanic-Americans,  as  well  as 
whites,  Jews,  Catholics  and  Protestants.  African  Americans  have  been  invited  to 
join,  and  one  was  admitted  some  months  ago.  Because  the  number  of  members  of 
the  club  is  limited  at  any  one  time,  he,  along  with  other  recent  admittees,  is  waiting 
for  a  slot  to  open.  Guests  of  all  races  have  frequented  the  club  without  experiencing 
any  discrimination. 

2.  ARE  YOU  AWARE  OF  ANY  AFRICAN- AMERICAN  APPUCANTS  FOR 
MEMBERSHIP  IN  THE  COUNTRY  CLUB  WHO  WERE  TURNED  DOWN  FOR 
ADMISSION  BY  THE  CLUB'S  GOVERNING    BOARD? 

No. 

3.  COULD    YOU    EXPLAIN    TO   THE    COMMITTEE    THE   CIRCUMSTANCES 
UNDER  WHICH  YOU  RESIGNED    FROM  THE  CLUB? 

I  resigned  from  the  club  in  March  1993  because  I  anticipated  moving  to  Washington, 
D.C.  I  had  not  used  this  facility  at  all  in  1993,  used  it  only  one  time  in  1992,  and 
only  a  few  times  in  each  of  1990  and  1991.  Thus,  I  saw  no  reason  to  continue  my 
association  with  the  club,  particularly  as  non-resident  status  is  still  relatively  costly. 

4.  WHAT  IS  YOUR  VIEW  OF  THE  JUDICIARY   COMMITTEE'S   RESOLUTION? 

I  fully  support  the  Judiciary  Committee's  resolution.  Membership  in  clubs  that 
discriminate  on  the  basis  of  race,  ethnicity,  religion,  gender,  or  disability  by 
persons  who  wish  to  become  Judges  or  Justice  Department  officials  undermines 
public  confidence  in  the  fairness  of  the  legal  system. 
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June  29,  1993 


The  Honorable  Orrin  G.  Hatch 
United  States  Senate 
Conunittee  on  the  Judiciary 
Washington,  D.C.  20510 

Dear  Senator  Hatch: 

Attached  are  my  responses  to  the  written  questions  that  you 
recently  submitted.   I  hope  you  will  find  them  satisfactory.   If  I 
■  can  provide  any  further  information,  please  do  not  hesitate  to 
/  contact  me  at  (202)  514-2107. 

Sincerely, 


tf^'Tgl.f- 


Eleanor  D.  Acheson 


/ 
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QUESTIONS    FOR  ELEANOR    D.  ACHESON   FROM  SENATOR   HATCH 

1.  PLEASE  IDENTIFY  ALL  PARTICIPANTS.  BOTH  INDIVIDUAL  AND 
INSTITUTIONAL,  IN  THE  JUDICLVL  SELECTION  PROCESS  FOR  THE  CLINTON 
ADMINISTRATION,  AND  PLEASE  DESCRIBE  THEIR  RESPECTIVE  ROLES  IN 
THAT  PROCESS. 

At  the  Department  of  Justice,  the  Attorney  General,  the  Deputy  Attorney  General,  the 
Associate  Attorney  General,  and  I  will  be  primarily  involved,  as  will  others  in  my  office,  if 
I  am  confirmed.  Numerous  officials  at  the  Federal  Bureau  of  Investigations  will  also  be 
involved  in  revievmig  the  background  of  judicial  nominees.  At  the  White  Hoase,  primary 
responsibility  will  be  exercised  by  White  House  Counsel  Bernard  Nussbaum,  and  others  on 
his  staff. 

2.  WILL  YOU  BE  SEEKING  TO  RECOMMEND  THAT  THE  PRESIDENT 
NOMINATE  INDIVIDUALS  TO  THE  FEDERAL  COURTS  WHO  SEE  THEIR  DUTY 
AS  A  JUDGE  TO  INTERPRET  THE  LAWS  AND  CONSTITUTION  AS  WRITTEN, 
ACCORDING    TO  THEIR  ORIGINAL  MEANING? 

We  will  seek  nominees  who  will  be  committed  to  faithfully  applying  the  laws  and 
Constitution  as  interpreted  by  the  United  States  Supreme  Court. 

3.  WHAT  WILL  BE  YOUR  RELATIONSHIP  TO  THE  CONGRESS  WITH 
REGARD  TO  THIS  PROCESS?  FOR  EXAMPLE,  PRESIDENT  CARTER  REQUIRED 
SENATORS  FROM  HIS  PARTY  TO  ESTABLISH  "MERIT  SELECTION" 
COMMITTEES  AND- PRESIDENT  REAGAN  REQUIRED  SENATORS  TO  SUBMIT 
THE  NAMES  OF  THREE  TO  FIVE  CANDIDATES  FOR  DISTRICT  COURT 
POSITIONS.  WILL  YOU  REQUIRE  SENATORS  TO  SET  UP  COMMISSIONS?  IF  SO, 
WILL  THOSE  COMMISSIONS   BE  BIPARTISAN   AND  WHO  WILL  SELECT  THEM? 

Senators  will  not  be  required  to  utilize  commissions. 

4.  WILL  YOU  REQUIRE  SENATORS  TO  SUBMIT  A  MINIMUM  NUMBER  OF 
NAMES  FOR  THE  PRESIDENT'S    CONSIDERATION? 

We  will  not  require  Senators  to  submit  a  minimum  number  of  names. 

5.  WHAT  IF  THE  SENATOR    REFUSES    TO  COMPLY? 

N/A 

6.  WHAT  IF  A  SENATOR  SUBMITS  THE  MINIMUM  NUMBER  OF  NAMES  BUT 
CALLS  YOUR  OFFICE  AND  INDICATES  THAT  HE  OR  SHE  WANTS  ONE  OF  THE 
CANDID ATFS    SEI.ECTF.D' 

N7A 
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7.  WHAT  DO  YOU  ANTICIPATE  THE  ROLE  OF  CONGRESS  TO  BE  IN  THE 
SELECTION  OF  CIRCUIT  COURT  JUDGES?  FOR  EXAMPLE,  PRESIDENTS 
REAGAN  AND  BUSH  GAVE  LITTLE  DEFERENCE  TO  SENATORS  IN  THE 
SELECTION   OF  CIRCUIT  COURT  JUDGES. 

We  will  consider  candidates  for  the  Court  of  Appeals  recommended  to  the  President  from 
a  wide  range  of  individuals,  including  United  States  Senators. 

8.  WHAT  ARE  YOUR  STANDARDS  FOR  ALLOCATING  CIRCUFT  COURT 
POSITIONS  TO  STATES  LOCATED  WTTHIN  THE  CIRCUIT?  FOR  EXAMPLE. 
WOULD  IT  BE  A  FACTOR  THAT  ONE  STATE  COMPETING  FOR  A  SEAT  HAS 
TWO  SENATORS  FROM  THE  PRESIDENT'S  PARTY  AND  ANOTHER  COMPETING 
STATE  DOES  NOT? 

We  will  consider  historical  practice,  state-by-state  judicial  workload,  and  other  factors  of 
'    judicial  administration  in  making  such  allocations. 

9.  WILL  THE  WHITE  HOUSE  INITIATE  NAMES  FOR  JUSTICE  DEPARTMENT 
CONSIDERATION    OR  VICE  VERSA? 

Candidates  for  consideration  will  likely  come  from  a  variety  of  sources,  including  Senators, 
Congressmen,  officials  at  the  Justice  Department  and  the  White  House,  the  public  and 
private  bar,  constituency  groups,  and  members  of  the  general  public. 

10.  WHAT  INDIVIDUALS,  AS  A  PRACTICAL  MATTER,  WILL  DETERMINE   THE 
NAMES    TO    BE    SUBMITTED     TO    THE    FBI    AND    ABA    FOR    BACKGROUND 
REVIEW? 

The  President. 

1 1 .  WILL  YOU  PERSONALLY  INTERVIEW  ALL  CANDIDATES  FOR  DISTRICT 
AND  CIRCUIT  COURT   JUDGESHIPS? 

No. 

12.  WILL    ANYONE     ELSE    IN    THE    JUSTICE     DEPARTMENT      INTERVIEW 
JUDICIAL    CANDIDATES?      IF  SO,  PLEASE   IDENTIFY    THESE    PERSON(S)    AND 
THEIR   OFFICES. 

Yes.  It  is  possible  that  the  Attorney  General,  and  from  time  to  time,  the  Deputy  Attorney 
General  or  the  Associate  Attorney  General  will  interview  judicial  candidates. 

13.  WILL  ANYONE  IN  THE  WHITE  HOUSE  INTERVIEW  ALL  OR  MOST 
CANDIDATES'     IF  SO.  PLEASE  IDENTIFY   THESE   PERSON(S). 

Candidates  for  Courts  of  Appeal  positions  are  likely  to  be  interviewed  by  the  White  House 
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Counsel  or  members  of  his  staff. 

14.  HOW  MANY  SEPARATE  INTERVffiWS  CAN  THE  TYPICAL  JUDICIAL 
CANDIDATE   LOOK  FORWARD    TO  IN  WASHINGTON? 

As  a  general  rule,  we  would  anticipate  one  round  of  interviews. 

15.  WHAT  INDIVIDUALS  OR  ORGANIZATIONS  WOULD  YOU  EXPECT  TO 
CONSULT  FROM  A  JUDICIAL  CANDIDATE'S  STATE  IN  EVALUATING  HIS  OR 
HER  QUAUFICATIONS? 

Among  others,  local  practitioners,  judges  and  bar  associations,  and  entities  for  which  the 
candidate  served  in  a  civic,  legal  or  pro  bono  capacity. 

16.  IF  A  JUDICIAL  CANDIDATE  IS  FOUND  TO  BE  "NOTQUAUHED"  BY  THE 
ABA  IN  ITS  REVIEW    PROCESS,   WOULD    YOU   RULE   OUT   RECOMMENDING 
THAT  THE  PRESIDENT    NOMINATE  THAT  PERSON? 

If  1  believed  that  the  ABA  rating  was  unfair  or  unfounded,  I  would  recommend  that  we 
proceed.  I  cannot  imagine  this  occurring. 

17.  WILL  YOU  BE  PREPARED  TO  LOBBY  THE  ABA  IN  THE  COURSE  OF  ITS 
EVALUATION  PROCESS  IF  YOU  ARE  GIVEN  ANY  INDICATION  THAT  THEY 
MAY  BE  HEADED  IN  THE  DIRECTION  OF  A  "NOTQUAUFIED"  RATING  FOR  A 
JUDICIAL  CANDIDATE?  IF  SO,  WHAT  TYPE  OF  LOBBYING  IN  YOU 
JUDGEMENT    IS  APPROPRIATE,    AND  WHAT  IS  INAPPROPRIATE? 

With  respect  to  the  ABA,  it  would  be  appropriate  to  respond  to  requests  on  their  part  for 
information  about  a  nominee;  to  respond  to  a  nominee's  concerns  of  bias  or  prejudice  on 
the  part  of  a  particular  ABA  reviewer;  and  to  urge  the  ABA  to  contact  a  full  range  of 
individuals  who  are  familiar  with  the  candidate  when  reviewing  that  candidate's 
qualiflcations. 

18.  AS  YOU  KNOW,  THE  U.S.  DISTRICT  COURT  FOR  THE  DISTRICT  OF 
COLUMBIA  AND  THE  U.S.  COURT  OF  APPEALS  FOR  THE  DISTRICT  OF 
COLUMBIA  CIRCUIT  HAVE  AN  UNUSUAL  ROLE  IN  OUR  FEDERAL  SYSTEM; 
THEY  ARE  EFFECTIVELY  NATIONAL  COURTS  IN  MANY  RESPECTS  BECAUSE 
OF  THE  UNIQUE  JURISDICTION  THAT  THEY  HAVE  BEEN  GIVEN  BY 
CONGRESS.  ARE  YOU  PREPARED  TO  GIVE  THE  DELEGATE  OR  "SHADOW 
SENATORS"  FROM  THE  DISTRICT  OF  COLUMBIA  THE  SAME  ROLE  AS 
SENATORS  FROM  THE  STATES  IN  RECOMMENDING  CANDIDATES  FOR  SEATS 
0.\  THESE  COURTS' 

The  administration  is  consulting  with  numerous  persons  in  the  District  of  Columbia, 
including  Delegate  Eleanor  Holmes  Norton. 
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19.  WILL  YOU  GIVE  ANY  PREFERENCE  FOR  RESIDENTS  OF  THE  DISTRICT 
OF  COLUMBL\  OR  MEMBERS  OF  THE  D.C.  BAR  FOR  SEATS  ON  THESE 
COURTS? 

Yes. 

20.  DO  YOU  EXPECT   TO  CREATE   ANY  SYSTEM  BY  WHICH   REPUBUCAN 
SENATORS   ARE  REGULARLY    CONSULTED    ON  JUDICL\L  APPOINTMENTS    IN 
THEIR  STATES?    IF  SO,  WHAT  PROCEDURES    WOULD  YOU  ANTICIPATE? 

We  will  be  happy  to  receive  recommendations  from  Republican  Senators  for  judicial 
vacancies.  Recommendations  from  Republican  Senators  may  be  made  to  the  White  House 
Counsel's  office  or  to  my  office. 

21.  SUPPOSE  AJUDICL\L  CANDIDATE  TOLD  YOU  IN  AN  INTERVIEW  THAT 
IF  FACED  WITH  CONFUCT  BETWEEN  HIS  OR  HER  OWN  CONSCIENCE  AND 
THE  LETTER  OF  THE  LAW,  THE  CANDIDATE  WOULD  HAVE  TO  RESOLVE  THE 
ISSUE  THROUGH  RESORT  TO  THEIR  OWN  CONSCIENCE.  WOULD  YOU  BE 
TROUBLED    BY  SUCH  A  STATEMENT? 

Yes. 

WOULD  YOU  RECOMMEND  THAT  THE  CANDIDATE  BE  APPOINTED  TO  THE 
FEDERAL   BENCH? 

No. 

22.  WOULD  YOU  RECOMMEND  THE  APPOINTMENT  OF  A  JUDGE  WHO 
INDICATED  TO  YOU  THAT  HIS  OR  HER  CONSCIENCE  PREVENTED  THEIR 
PARTICIPATION  IN  THE  IMPOSITION  OF  THE  DEATH  PENALTY  OR  SOME 
OTHER   SANCTION  PROVIDED    FOR  BY  THE  CRIMINAL  LAW? 

No. 

23.  PLEASE  DESCRIBE  THE  JUDICIAL  PHILOSOPHY  THAT  THE  CLINTON 
ADMINISTRATION  WILL  BE  SEEKING  IN  ITS  JUDICIAL  NOMINEES  AS  IT 
SCREENS   CANDIDATES. 

The  Clinton  Administration  will  be  seeking  judicial  nominees  with  a  high  standard  of 
excellence,  integrity,  professional  maturity  and  other  qualities  suggesting  good  judicial 
temperament  and  ability,  and  above  all,  a  commitment  to  follow  the  law. 

24  IN  THE  CONTEXT  OF  INTERVIEWING  JUDICIAL  CANDIDATES.  LS  IT 
PROPER    TO  ASK  CANDIDATES    ABOUT  THEIR   JUDICIAL   PHILOSOPHY' 

I  do  not  envision  a.sking  candidates  such  questions. 
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25.  IS  IT  PROPER  TO  ASK  KTOICIAL  CANDIDATES  ABOUT  LIKELY  FUTURE 
JUDICIAL  CONTROVERSIES? 

No. 

26.  IS  IT  PROPER  TO  ASK  JUDICIAL  CANDIDATES  HOW  THEY  WOULD  HAVE 
RULED   IN  PREVIOUS    JUDICIAL  CONTROVERSIES? 

If  by  this  you  mean  cases  in  which  the  candidate  did  not  participate,  my  answer  is  no. 

27.  WOULD    YOU   CONSIDER    IT  PROPER    TO  ASK  JUDICIAL   CANDIDATES 
ABOUT  THEIR  POLICY  VIEWS  OF  CONTEMPORARY    SOCIAL  ISSUES,  SUCH  AS 
ABORTION,  SCHOOL  PRAYER,  AFFIRMATIVE  ACTION,  AND  BUSING?    WOULD 
YOU  CONSIDER   IT  PROPER    TO  ASK  JUDICIAL   CANDIDATES    ABOUT   THEIR 
LEGAL  VIEWS  OF  THE  SUPREME   COURT  DECISIONS  IN  THOSE  AREAS? 

No. 

28.  HAS  THE  ADMINISTRATION  BEGUN  INTERVIEWING  JUDICIAL 
CANDIDATES?  HAVE  YOU  PARTICIPATED  IN  THOSE  INTERVIEWS?  WHAT 
QUESTIONS    HAVE  BEEN  ASKED  OF  CANDIDATES? 

No. 

29.  THE  CARTER  ADMINISTRATION  MERIT  SELECTION  PANELS  ASKED 
JUDICIAL  CANDIDATES  ABOUT  THEIR  POLICY  VIEWS  OF  SPECIFIC  SOCIAL 
ISSUES.  ARE  YOU  PREPARED  TO  URGE  SELECTION  COMMITTEES  AND 
SENATORS  TO  AVOID  THESE  KINDS  OF  QUESTIONS  IN  CHOOSING  WHICH 
NAMES  TO  SEND  TO  THE  ADMINISTRATION?  IF  SO,  IN  WHAT  FORM  WOULD 
YOU  DO  THIS? 

The  President  has  urged  Senators  of  his  Party  to  recommend  candidates  with  a  high 
standard  of  excellence,  integrity,  professional  maturity,  and  other  qualities  suggesting  good 
judicial  temperament  and  ability,  and  above  all,  a  commitment  to  follow  the  law. 

30.  COULD  A  JUDICIAL  CANDIDATE  WHOSE  WRITINGS  OR  OTHER  PUBLIC 
PRONOUNCEMENTS  INDICATED  STRONG  OPPOSITION  TO  ROE  V.  WADE  AS 
A  MATTER  OF  CONSTITUTIONAL  LAW  PASS  MUSTER  IN  THIS 
ADMINISTRATION?  WHAT  IF  A  JUDICIAL  CANDIDATE  HAD  NOT  PREVIOUSLY 
EXPRESSED  A  VIEW  OF  THE  CONSTITUTIONAL  MERITS  OF  ROE,  BUT  HAD 
EXPRESSED  OPPOSITION  TO  ABORTION  AS  A  MATTER  OF  POLICY.  COULD 
THAT  CANDIDATE    PASS  MUSTER    IN  THIS  ADMINISTRATION' 

Sec  below. 

31         II    A  JUDICIAL   CANDIDATES    RECORD    IS  UNCI!  AR    ON  WHAT   HIS  OR 
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HER  CONSTITUTIONAL  AND/OR  POUCY  VIEWS  OF  ABORTION  ARE.  WILL  YOU 
OR  OTHER  INTERVIEWERS  ASK  A  JUDICIAL  CANDIDATE  WHAT  THOSE  VIEWS 
ARE? 

See  below. 

32.  IF  YOU  DETERMINED    THAT  A  JUDICIAL  CANDIDATE   BELIEVED    THAT 
THE  MIRANDA  DECISION,  REQUIRING    SPECIHC  POUCE  WAJWINGS  BEFORE 
PROCEEDING    WITH  CUSTODIAL  INTERROGATION,    WAS  CONSTITUTIONALLY 
UNSOUND,    EVERYTHING     ELSE  BEING   EQUAL.   WOULD   YOU  BE  MORE   OR 
LESS  FAVORABLY    DISPOSED  TOWARD   THAT  CANDIDATE? 

See  below. 

33.  IF  YOU  DETERMINED    THAT  A  JUDICIAL  CANDIDATE   BEUEVED   THAT 
CAPITAL   PUNISHMENT    WAS  ALWAYS    UNCONSTITUTIONAL,     EVERYTHING 
ELSE  BEING  EQUAL,  WOULD  YOU  BE  MORE  OR  LESS  FAVORABLY   DISPOSED 
TOWARD   THAT  CANDIDATE? 

See  below. 

34.  IF  YOU  DETERMINED  THAT  A  JUDICIAL  CANDIDATE  BELIEVED  THAT 
THE  CONSTITUTION  BROADLY  GUARANTEED  A  MINIMUM  LEVEL  OF  BASIC 
SOCIAL  SERVICES  SUCH  AS  HOUSING  MEDICAL  CARE,  AND  WELFARE, 
EVERYTHING  ELSE  BEING  EQUAL,  WOULD  YOU  BE  MORE  OR  LESS 
FAVORABLY    DISPOSED   TOWARD   THAT  CANDIDATE? 

See  beloM . 

35.  IF  YOU  DETERMINED  THAT  A  JUDICIAL  CANDIDATE  BELIEVED  THAT 
THE  FEDERAL  CIVIL  RIGHTS  LAWS  AS  WRITTEN  FORBID  RACIAL  AND 
GENDER  PREFERENCES,  EVERYTHING  ELSE  BEING  EQUAL,  WOULD  YOU  BE 
MORE  OR  LESS  FAVORABLY    DISPOSED   TOWARD   THAT  CANDIDATE? 

Answer  to  questions  30-35: 

With  respect  to  any  such  legal  policy  view,  we  would  seek  only  to  insure  that  the  nominee 
would  faithfully  apply  the  law  and  precedents  of  the  United  States  Supreme  Court.  No 
litmus  tests  will  be  applied.  If  a  nominee  can  faithfully  apply  precedent  and  the  law.  his 
or  her  positions  on  any  of  these  questions  would  not  be  relevant  to  our  consideration  of  his 
or  her  candidacy. 

36.  IN  YOUR  VIEW.  WOULD  IT  Bf:  APPROPRIATE  AT  THIS  TIME  OR  IN  Till-: 
FUTURE  FOR  THE  ADMINISTRATION  TO  FORMALLY  OR  INFORMALLY  I  SL 
OUTSIDI-:  LAWYERS  OR  GROUPS.  OTHER  THAN  THE  AMERICAN  1V\K 
ASSOCIATION.    IN  THE  .SCREENING    PROCESS    FOR  JUDICIAL   CANDIDA!  liS ' 
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See  below. 

37.  IF  THE  ADMINISTRATION  FORMALLY  OR  INFORMALLY  USES  OUTSIDE 
LAWYERS  OR  GROUPS,  OTHER  THAN  THE  AMERICAN  BAR  ASSOCIATION,  TO 
SCREEN  JUDICIAL  CANDIDATES,  WILL  YOU  PROVIDE  THE  CHAIRMAN  AND 
RANKING  MEMBER  OF  THE  JUDICIARY  COMMITTEE  THE  IDENTITIES  OF 
SUCH  LAWYERS   AND/OR  GROUPS,  AND  A  DESCRIPTION    OF  THEIR  ROLES? 

Answer  to  questions  36-37: 

We  will  not  use  outside  lawyers  in  the  formal  evaluation  process. 

As  you  know,  for  some  time,  the  Senate  Judiciary  Committee  has  informally  contacted 
lawyers  in  the  process  of  reviewing  judicial  nominees.  This  includes  contacting  lawyers  in 
a  nominee's  community  to  assess  his  or  her  fitness,  or  meeting  or  discussing  with  lawyers 
who  support  or  oppose  that  nominee  such  nominee's  qualifications.  Some  members  of  the 
Committee  have  sought  the  counsel  of  outside  lawyers  in  preparing  for  their  review  of 
judicial  nominations-asking  outside  lawyers  to  read  the  opinions  or  writings  of  a  nominee, 
and  offering  views  and  insights  about  those  materials. 

Our  use  of  outside  lawyers  will  be  consistent  with  this  tradition  established  by  the  Judiciary 
Committee.  We  will  consider  any  request  for  the  names  of  those  contacted  concerning  a 
potential  nominee,  consistent  with  sound  investigative  practices  in  disclosing  such  names. 


513 


June  29,  1993 

The  Honorable  Alan  K.  Simpson 
United  States  Senate 
Committee  on  the  Judiciary. 
Washington,  D.C.  20510 

Dear  Senator  Simpson: 

Attached  are  my  responses  to  the  written  questions  that  you 
submitted  yesterday.  I  hope  you  will  find  them  satisfactory.  If 
I  can  provide  any  further  information,  please  do  not  hesitate  to 
contact  me  at  (202)  514-2107. 


Sincerely, 


i2-tj  y^~~LA~ 


Eleano*  D.  Acheson 
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Answers  of  Eleanor  D.  Acheson  to  Questions 
Submitted  by  Senator  Simpson 
June  28,  1993 

Q:    I  assume  your  office  will  be. reviewing  all  major  policy 
initiatives  of  the  Justice  Department  and  its  components, 
including  the  Immigration  and  Naturalization  Service. 
I  am  interested  in  knowing  the  views  of  the  Department  on  the 
"expedited  inspections"  bill  which  addresses  the  problem  we  are 
facing  at  our  airports  with  aliens  arriving  with  no  documents  or 
fraudulent  documents  and  then  claiming  asylum. 

A:    The  Department  of  Justice  supports  in  principle  the  concept 
of  a  procedure  for  expedited  exclusion  at  our  ports  of  entry 
which  does  not  jeopardize  the  rights  of  bona  fide  refugees.   As 
part  of  President  Clinton's  recent  initiative  to  address  problems 
with  illegal  immigration  in  the  context  of  criminal  alien 
smuggling,  the  Justice  Department  is  finalizing  work  on  draft 
legislation  on  this  issue.   There  is  general  consensus  that  to  be 
effective  expedited  exclusion  legislation  must  contain  a 
meaningful  threshold  standard  for  review,  provide  for  interviews 
by  specially  trained  asylum  officers  and  for  limited  review. 

Q:    What  will  be  the  relationship  between  the  Office  of  Policy 
Development  and  the  Office  of  Legal  Counsel? 

A:    The  Office  of  Policy  Development  will  act  as  the  Attorney 
General's  principal  policy  adviser,  while  the  Office  of  Legal 
Counsel  serves  as  the  Attorney  General's  legal  adviser.   These 
offices,  therefore,  play  distinct  roles  and  their  relationship  is 
complementary.   Attorney  General  Reno  clearly  recognizes  that  in 
order  for  the  Office  of  Legal  Counsel  to  give  balanced  and 
reliable  legal  advice,  it  is  necessary  for  that  office  to  remain 
independent . 

Q:   What  policies  are  being  developed  by  Justice  to  address  the 
illegal  alien  problem?   Is  there  any  consideration  of  INS/Coast 
Guard  patrol  off  the  coast  and  elsewhere  to  intercept  the  Chinese 
alien  smugglers? 

A:    The  Department  of  Justice  in  conjunction  with  an  interagency 
group  is  finalizing  proposed  legislation  which  would 
significantly  enhance  the  Department's  ability  to  investigate  and 
prosecute  criminal  alien  smuggling  activity.    These  provisions 
will  include  a  proposal  to  increase  criminal  penalties  for  such 
activities,  to  include  alien  smuggling  as  a  RICO  predicate,  and 
to  expand  other  investigatory  tools.   The  INS  and  Coast  Guard 
have  worked  very  closely  in  intercepting  boats  sponsored  by  alien 
smugglers  in  and  outside  of  territorial  waters.   This  cooperation 
will  continue. 
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June  29,  1993 

The  Honorable  Charles  Grassley 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510 

Dear  Senator  Grassley: 

Attached  are  my  responses  to  the  written  questions  that  you 
recently  submitted.  I  hope  you  will  find  them  satisfactory.  If  I 
can  provide  any  further  information,  please  do  not  hesitate  to 
contact  me  at  (202)  514-2107. 

Sincerely, 


^,-^QjL 


Eleanor  D.  Acheson 
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QUESTIONS  FOR  ELEANOR  D.  ACHESON  FROM  SENATOR  CHARLES  E.  GRASSLEY 
AMERICAN  BAR  ASSOCLVTION 

1.  WHAT  ROLE  DO  YOU  FORESEE  FOR  THE  AMERICAN  BAR  ASSOCIATION. 
THROUGH  ITS  STANDING  COMMITTEE  ON  THE  FEDERAL  JUDICIARY,  IN  THE 
SELECTION   OF  FEDERAL   JUDGES? 

Candidates  recommended  to  the  President  for  federal  judgeships  will  be  referred  to  the 
ABA  Committee  on  the  Federal  Judiciary  for  evaluation. 

2.  HOW  WILL  THE  ROLE  DIFFER,  AS  BETWEEN  THE  SELECTION  OF 
DISTRICT  JUDGES   AND  CIRCUIT  COURT  OF  APPEALS  JUDGES? 

I  do  not  believe  the  ABA's  role  will  differ. 

3.  ARE  YOU  AWARE  OF  THE  CHANGES.  THROUGH  THE  I980'S  IN  THE 
ABA'S  CRITERL\  FOR  EVALUATING  POTENITAL  JUDICIAL  NOMINEES?  IN 
1977,  THE  ABA.  IN  ITS  GUIDELINES,    STATED: 

THE  COMMITTEE   DOES  NOT  ATTEMPT  TO  INVESTIGATE    OR  REPORT 

ON  POLITICAL  OR  IDEOLOGICAL    MATTERS   WITH  RESPECT  TO 

PROSPECTIVE    NOMINEES. 
IN  1980.  THE  ABA  MODIFIED   ITS  GUIDELINES    AS  FOLLOWS: 

THE  COMMITTEE   DOES  NOT  INVESTIGATE   THE  PROSPECTIVE 

NOMINEE'S   POLITICAL  OR  IDEOLOGICAL    PHILOSOPHY.    EXCEPT 

THAT  EXTREME    VIEWS  ON  SUCH  MATTERS   MIGHT  BEAR  UPON 

THE  JUDICIAL  TEMPERAMENT    OR  INTEGRITY. 
A  FEW  YEARS  LATER.  THE  GUIDEUNE    WAS  FURTHER    MODIFIED: 

POLITICAL  OR  IDEOLOGICAL    PHILOSOPHY    ARE  NOT  CONSIDERED. 

EXCEPT  TO  THE  EXTENT  THAT  THEY  MAY  BEAR  UPON  THE  OTHER 

FACTORS. 
THE  CHAIRMAN  OF  THIS  COMMITTEE,  SENATOR  BIDEN,  HELD  A  HEARING 
IN  1989  ON  THE  ROLE  OF  THE  ABA  IN  JUDICIAL  NOMINATIONS.  THE  RESULT 
WAS  AN  UNDERSTANDING  BETWEEN  THIS  COMMITTEE,  THE  ABA  AND  THE 
ADMINISTRATION  THAT  POLITICS  AND  IDEOLOGY  WOULD  NO  LONGER 
AFFECT  THE  ABA'S  EVALUATIONS.  I  WOULD  PERSONALLY  PREFER  THAT 
THE  ABA  NOT  BE  GRANTED  THE  SPECIAL  STATUS  IT  HAS  IN  THE 
NOMINATION  PROCESS.  BUT  AT  A  MINIMUM,  WE  MUST  ENSURE  THAT 
POLITICS  AND  IDEOLOGY  PLAY  NO  ROLE.  WHAT  ASSURANCES  CAN  YOU 
GIVE  ME  THAT  THE  ABA  WONT  BE  ALLOWED  TO  PLAY  POLITICS  WITH  THE 
JUDICIAL   NOMINATION    PROCESS? 

We  do  not  have  any  expectation  that  politics  will  play  a  role  in  the  ABA's  evaluation 
process. 
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LETTERS  IN  SUPPORT  OF  ELEANOR  ACHESON 


Beacon 


Management 
Company 


Marilyn  Swartz  LloTd 

ResidBrt 


June  14,  1993 

Senator  Joseph  R.  Biden,  Jr. 

Chairman 

Senate  Judiciary  Committee 

221  Russell  Senate  Office  Building 

Washington.  D.  C.  20510-0802 

Dear  Senator  Biden: 

I  am  writing  to  express  my  strong  support  for  the  confirmation  of  Eleanor  Dean 
Acheson  as  Assistant  Attorney  General  of  the  United  States. 

Ms.  Acheson  is  an  attorney  of  the  highest  integrity,  a  very  thoughtful  woman 
who  is  concerned  both  with  policies  and  the  effects  they  have  on  individuals.   She 
is  a  brilliant  analyst,  someone  this  country  cannot  afford  to  lose  in  helping  to  guide 
it.  She  shares  the  President's  priorities  and  the  issues  so  important  to  every 
individual.   Last  year  I  had  the  privilege  and  pleasure  of  working  with  her  during  the 
presidential  campaign  where  she  demonstrated  her  abundant  energy  and  her  very 
effective  organizational  and  communication  skills.   Her  reputation  as  an  attorney  is 
impeccable  and  she  has  spent  countless  pro  bono  hours  with  charitable  and  non- 
profit organizations. 

We  as  Democrats  need  the  extraordinary  talents  of  Ms.  Acheson  to  worit  for  us 
in  this  administration. 


MSLcm 

cc.  Senator  Edward  M.  Kennedy 
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VIC*  PrMld»nl-At-Lar9* 

R»v.  Joahua  D«vliw 

end  Vie*  Pi«*ld*nt  —  R«v.  Willie  Dm** 

3rd  Vle«  PM*M*nl  —  fUtt.  Alb*rt  Rolln* 


REV  JAMES  M.  ROOER8,  8R. 
PRESIDENT 

1100  NOKIM  "U"  SIHIsei 

LA6  VEGAS.  NV  89106 

TEU  (708)  049-^436  Of  399-3434 


fteoretaiy       R*v.  Chi**l*r  C  RIohardson 

1>ea*ur*r      n*v.  Fran*l*  Hardy 
Rnane*  8«oi«tary  -  R*v.  WllUam  C  W»bb 


Juna   16,    1993 


Tha  Honorable  Joseph  Blclen 
Chairman,  Senate  Judloiary  Comml'ttee 
Unlt.«d  Spates  SAnatie 
224  Dirsen  Building 
Washington,  O.C.   20S10 


RBi  Confo: 

Dear  Cha 


It 
menbers 
nomination 
Genera 


pleasure 
that  she 
that  will  addr< 

Ms  Acheson  c 
in  public  servicei 
practice  alao  spe! 

It  is  my  praye; 
vote  of  confidence 
nation. 

Please  feel  free 
assistance  in  this 


DSON 
/CA 
onvention 


Senator  Harry  Reid 
Senator  Richard  Bryan 


CRida 
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Department  of  Political  Science 

Wellesley  College 


106  Centeal  Street 

Wellesley,  Masfsachusetts  02181-8256 

(617)  283-2194      I'AX  (617)  283-3639 


June    17,     1993 


Senator  Joseph  R.  Biden  jr. 
224  Dirksen  Building 
Unltecl  States  Senate 
Washington,  O.C.  20510 

Dear  Senator  Blden, 

I  an  writing  to  urge  you  to  support  the  nomination  of  Eleanor 
Acheson  as  Assistant  Attorney  General  when  she  appears  before  the 
Senate  Judiciary  Conunittee.  I  recognize  that  Eleanor's  past 
nenbership  in  the  country  Club  of  Brookline  appears  to  have  raised 
some  concerns  about  her  connnitment  to  civil  rights  for  all 
Anericans,  but  I  want  to  reassure  you  that  it  would  be  a  terrible 
loss  for  the  country  if  she  18  not  confirmed. 

I  have  known  Eleanor  since  1966,  when  she  was  my  student  at 
Wellesley  College.  She  took  several  courses  with  me,  including 
Constitutional  Law,  and  I  remember  clearly  that  she  was  outspoken 
in  her  comiBitment  to  individual  rights.  Moreover,  Eleanor  acted  on 
her  values,  even  as  an  undergraduate,  and  helped  lead  the  College 
in  a  progressive  direction.  Through  her  efforts,  and  those  of 
Hillary  Rodham  Clinton,  other  students  and  faculty  members,  the 
College  began  an  aggressive  affirmative  action  effort  in  the  late 
1960'S. 

I  have  observed  Eleanor's  professional  career  closely  in  the 
past  two  decades  and  can  attest  to  the  fact  that  she  has  been  a 
leading  proponent  of  women's  and  minority  rights  in  the  Boston 
area.  She  has  devoted  serious  time  and  effort  to  advancing 
progressive  causes,  sometimes  at  her  own  expense.  As  Assistant 
Attorney  General  she  will  continue  to  pursue  these  life-long 
commitments.   I  urge  you  to  support  her. 

sincerely 


A6i^  S-tA  'Afo 

Alan  Schechter 
Professor 
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June  18,  199  3 


BY  TELECOPY  (202)  224-9516 

Hon.  Joseph  R.  Biden,  Jr. 
Chairman,  Senate  Judiciary  Conmittee 
SR-221  Russell  Senate  Office  Building 
Washington,  DC  20510 

Re:   Eleanor  D.  Acheson,  Nominee  for  Assistant  Attorney 
General  for  Policy  Development 

Dear  Senator  Biden: 

I  write  to  offer  my  support  for  confirmation  of  Eleanor  Dean 
Acheson,  nominee  for  the  position  of  Assistant  Attorney  General 
for  Policy  Development.   I  know  Eldie  well  as  a  prominent  member 
of  the  Boston  legal  community  who  has  made  her  time  and  her 
talent  available  to  less  fortunate  and  disenfranchised  citizens. 

As  you  may  know,  Ms.  Acheson  has  been  a  long-time  director  of 
Roxbury  Community  College,  which  is  not  only  the  only  junior 
college  in  the  predominately  black  neighborhood  of  Roxbury,  but 
which  is  itself  a  symbol  of  hope  and  upward  mobility  for  African- 
Americans  in  this  area.   Ms.  Acheson  has  also  oeen  involved  since 
its  inception  with  Women  Incorporated,  a  drug  treatment 
intervention  program  for  women  based  in  Roxbury.   Through  these 
and  other  initiatives  in  the  community,  Ms.  Acheson  has 
demonstrated  her  commitment  to  addressing  in  specific  and 
constructive  ways  the  suffering  disproportionately  borne  by 
African-Americans  in  Boston.   She  has  also  demonstrated  a  view  of 
herself  as  truly  a  citizen  of  the  whole  community. 

Thus,  it  was  with  some  dismay  that  I  learned  of  concerns 
about  her  membership  in  a  private  country  club  in  Brookline,  from 
which  she  resigned  this  spring.   I  am  familiar  with  the  club, 
have  been  a  guest  there  on  many  occasions,  and  have  even  been 
invited  three  times  to  join.   As  a  product  of  the  south  side  of 
Chicago,  I  still  find  it  difficult  to  imagine  myself  as  a  golfer, 
and  so  have  chosen  to  decline.   But  if  I  am  any  indication,  the 
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Biden,  Jr. 


club  does  not  have  a  commitment  to  the  exclusion  of  African 
Americans.  Although  membership  certainly  appears  to  have  been 
rather  narrow  in  the  past,  I  understand  that  I  am  not  alone  among 
African-Americans  in  having  been  invited  to  join. 

In  light  of  her  professional  record,  I  hope.-  that  Ms. 
Acheson'B  one-time  membership  in  this  country  club  will  not  be 
disqualifying,  and  that  you  will  join  in  supporting  her 
confirmation. 


Deval  L.  Patrick 


DLP : kcr 

pacd/o^O 
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Dani  Monroe 
leWoodcrestRd. 
Westbaio,MA  01581 
Jnoe  IS,  1993 


JeffBlatmer 

U.S.  Senator  Edward  Kennedy's  Office 

DearMr.BIatmen 


As  a  wocoan  of  color,  I  ftjlly  and  withont  any  heatadon  snppait  Eleanor  D.  Ache$on"s 
nomination  for  As^stant  Attom^  General  Office  of  Policy  Devdopment 

Tn  die  two  years  that  IVc  known  Ms.  Acheson  she  has  wodced  diUgeatly  at  including 
women  of  color  in  nuQorpolkical.  social  and  civic  activities  in  the  Boston  area.  Shelias 
personally  supported  me  during  a  ^gnificant  life  crisis  and  constantly  advocates  for  women 
of  color  to  be  seen  and  beard  in  public  forums. 

Ho-  participation  on  tite  Roxbmy  Cononunity  College  Board,  an  institution  in  the  Afiican 
American  community,  predominately  attended  by  Aftican  Aaierican  students  spealcs  to  her 
dedication  of  fostering  a  better  society  for  all.  In  addition,  Ms.  Acheson  saved  on  the 
Board  for  Women  Iix:.-  an  organization  dedicated  to  raising  funds  for  women. 

In  my  opinion,  Eleanor's  membership  in  the  Brookline  Cotinty  Qub  does  not  interfere  in 
her  personal  and  professional  commitment  to  society.  It  wonM  be  prqx>steiou$  to  decline 
her  nomination  on  such  a  superiicial  issue. 

'     I       IJ 
I  trust  you  wiu  malce  die  right  decision. 

Sincerely, 
DaniMoDioe 
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June  18 1   .993 


The  Honoribla  Kdward  N.  Kann«dy 
Senate  Jui  iolary  Canmittee 
315  Russe:  1  Senata  Office  Building 
Washington,  D.C.  20510-2101 

Dear  sena-for  Kennedy, 

As  PresidAnt/CEO  of  the  diverse,  oomnmity-baBed  Aotlon  for 
Boston  Coi  aunity  Development  (abcd)  and  a  long-standing 
advocate  <  f  equal  rights  for  disanf ranohlsed  persons  of 
every  rao<  and  ethnic  background,  I  am  writing  to  extend  my 
full  and  \  nqualif led  support  for  Blaanor  Dean  Acheson, 
currently Inoalna ted  for  an  assistant  attomay  general  post. 


I  have 
always 
legal 
She  has 
providing 
to  minorl 


Action  for  Boston 
^Community  Devdopnnent 

IT'W^*  ITITRIHOMTS^neBT.  IDBTOH  UAStAOMUIBTT*  Oil  1  1 -IBil 

"   'Vi'*        TILC^NONft  AniA0O0e(lir)ll7-S00e  r*IC:(«l7t*l7-a041 


Icndwn  Eldie  Acheson  for  many  years  and  she  has 
CO!  manded  my  utmost  respect  for  her  vlde-ranglng 
tall  nt  and  her  strong  commitment  to  civil  rights. 
v(  rked  with  ABCD  and  many  community  agencies 

strong  advocacy  and  support  for  Issues  important 
and  disenfranchised  people  and  coomunities. 


an  people  ars  indeed  fortunate  to  have  a  lawyer 


Tha  Aneric 

of  Eldle  i  che8on~'s  dsmonstrated  skill  and  commitment  to 

civil  rigl  ts 

speedy  coi 

Sincerely 


nominated  to  this  important  post.  I  urge  her 
firmation. 


>bert  M.  Coard 


Robert  M. 
Prea ident iCEO 

cc:  Eleanc  r  Dean  Acheson 


MAFYEOai  f.  MONAHAN.  OaHrw)."  JEAN  M.  BABCOCK.  Vlb»  ONtinTW;  MARY  C  CHW,  V«eo  OM»ni»»; 

OAVD  l_  E.  HIN  Ja,  V*i«  Qh^mm;  PATHIOIA  POWEflS.  Mm  OhUnrnm  STEPHANIE  SAVWI.  VIM  OfMmtn; 

H3RICK  a.-  B^  N,  Tmtunr  F  DOUGLAS  COCHRANB,  680.,  Ch^q  ROBCTT  M.  COARD.  /Vw«»»rtfC60 
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BV  TELEFAX  AND  FiKST  CIASS  HAIti 
(202)  224-2e26 

The  Honorable  Carol  Mosel«y  Braun 
Vnltaci  Statss  Senator 
330  Hart  Building 
Washington,  D.C.  30610 

Oaar  Senator  Byaun: 

I  as  writing  to  sxpteBs  strong  ana  anthnsieistic  support  lor 
tbfi  noaination  of  Eleanor  D«an  Aoheson  for  tba  position  of 
ABsic[taBt  Attorney  Oaneral,  otriea  ot   volioy  Develc^ment. 

Aa  an  eustivlet  in  civil  ri^nra  and  oivil  libsrties  oauses  (i 
an  a  tormar  Prasident  of  the  HasBaohusatts  Civil  Liberties  union 
(CI/UM) ,  a  naiBber  of  tha  govamlng  bodies  or  the  clum  and  the 
Iiawyers  ComalttoB  for  Civil  Rights  under  tha  Lav,  and  eounfiel  for 
the  Boston  Chapter  of  the  HAACP  in  one  of  the  ieaalng  fair  housing 
oasas  in  the  country] ,  I  oonsidar  It  of  utaost  iaportancs  that 
JusticQ  Department  Ifcwyara  have  a  deBonBtrated  record  of  eoamitaisnt 
to  oivil  ri«?hts  and  civil  libortiaB.  It  is  without  any  beaitatlon 
that  X  report  to  you  that  Ne.  Acheaon  has  not  only  a  dsmonaixated , 
but  a  distiDcruiahed,  reoord  of  suoh  oonnitnant. 

She  has  been  instruaantal  in  Bobilizing  the  resources  of  both 
her  ovn  fins  and  of  the  organized  bar  as  a  whole  for  providing  bEQ 
bftno  legal  raprssentation  to  viotias  of  raoial  and  other  invidious 
dlsorimnatlon  and  to  advocates  of  civil  rights  and  oivil  liberties 
lav  reform.  By  serving  both  on  bar  firm's  and  the  Boston  Bar 
Association 'a  pro  bono  ooiu»lttaes,  in  addition  to  tzilcing  on  such 
naaaa  harsalf,  she  hsE  given  the  invastnent  of  bar  own  tijne  and 
energy  an  enonoous  multiplier  affaot. 

In  addition  to  her  lawyer ly  pro  bono  efforts,  Ms.  Aehaaon  has 
for  BHny  years  been  intimately  involved  with  important  soaial 
sarvioe  and  eduoatlonal  institutions  —  nusst  notably  Mo&an,  Ino., 
end  Boxbury  nnnmunity  Collage  —  that  on  a  dally  basis  struggle 
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with  the  rav&glng  lapaot  of  raolal  and  other  diacrlalnation  on 
people  of  color  In  our  connunlty.  Through  this  practleal 
experianca,  sha  baa  davaloped  a  ooncrate  undaretandino  of  both  the 
natura  of,  and  effective  reaadies  for,  oivll  rights  problein£.  Thla 
understanding  has  enhanced  her  work  as  a  publlo  intareat  attoimey 
and,  z  aa  confidant,  will  enhance  her  work  in  the  Justice 
Oaparts^t,  if  conflmed. 

I  aa  enoraously  proud  that  an  outstanding  neaher  of  aur 
eoNttunity  has  bean  noainatad  for  this  position  and  atrongly  urge 
you  to  vote  for  her  oonfirmstion. 


Sincere! 


MCI,/gv-4B970 

Co:   By  TELEFAX  AND  FIRST  CXA88  MAIL 
565>3183 

The  Honorable  Edward  N.  Kennedy 
Dnitad  States  Senator 
2400  JFK  Federal  Building 
Boston,  MA  03303 
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Honorable  Carol  Hoseley  Braun 
United  States  Senate 
Washington,  DC 

Dear  Senator  Braun i 

I  understand  that  some  questions  have  been  raised  about  Eleanor  Acheson's 
membership  in  the  Brookline  Massachusetts  Country  Club  in  connection  with 
her  being  considered  for  a  post  in  the  Justice  Department.  I  an  writing 
to  you  as  an  African  American  woman  who  has  been  a  guest  at  The  Country 
Club  and  as  a  person  who  knows  Eleanor  (Elde)  Acheson  well. 

As  a  commercial  real  estate  developer  in  Boston  and  active  on  several 
corporate  and  not  for  profit  Boards,  I  frequent  many  of  Boston's  meeting 
places  and  dining  rooms.  I  am  often  (unfortunately)  the  only  or  one  of 
few  persons  of  color  in  the  room.  I  know  from  experience  when  a  place  is 
hostile.  This  Spring,  I  was  a  member  of  a  committee  to  raise  funds  for 
the  renovation  of  the  Boston  Public  Library.  We  met  at  The  Country  Club. 
It  is  NOT  a  racially  hostile  place.  I  would  like  to  state  for  the  record 
that  during  my  visits  there  I  was  always  treated  with  the  utmost  respect 
and  dignity  and  was  accorded  every  courtesy  that  was  extended  to  other 
guests.  I  would  have  absolutely  no  qualms  about  returning  there.  In  my 
opinidn,  ^t  is  as  open  and  non  discriminating  as  any  other  meeting  place 
in  this  comnunity ... albeit  slightly  rarefied  even  a  bit  dowdy.  They  still 
serve  iceberg  lettuce  salads  and  sandwiches  that  have  the  crusts  cut  off! 

I  know  Elde  Acheson  to  be  a  woman  who  has  committed  herself  to 
eliminating  the  barriers  that  divide  our  comnunity.  She  has  devoted  her 
considerable  talents  to  the  Board  of  the  Roibury  Community  College,  for 
example.  This  institution  serves  a  predominantly  low  income  African 
American  and  Hispanic  student  body  from  Boston's  inner  city.  She  has 
also  been  active  with  Women  Inc.  ,a  social  service  and  training 
organization  for  at  risk  women. 

By  her  deeds,  Eleanor  Acheson  has  shown  herself  to  be  coimdtted  to  the 
principles  of  equal  access  and  equal  opportunity  for  all  people. 
In  ray  opinion,  she  is  precisely  the  kind  of  person  our  country  needs  in 
the  Justice  Department.  I  urge  you  to  do  all  that  you  can  to  facilitate 
her  confirmation. 


Sincerely, 

Roslyn  M.  Watson 
25  Braddock  Park 
Boston,  MA  02116-5816 


NOMINATION  OF  DORIS  M.  MEISSNER  TO  BE 
COMMISSIONER  OF  THE  IMMIGRATION  AND 
NATURALIZATION  SERVICE 


)C. 


THURSDAY,  SEPTEMBER  30,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  Di 

The  committee  met,  pursuant  to  notice,  at  2:13  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Edward  M.  Kennedy 
presiding. 

Also  present:  Senators  Feinstein,  Hatch,  Thurmond,  and  Simp- 
son. 

OPENING  STATEMENT  OF  SENATOR  KENNEDY 

Senator  Kennedy.  We  will  come  to  order.  I  apologize  for  being 
a  few  minutes  late.  I  was  chairing  a  health  hearing  and  it  involved 
a  very  telling  emotional  story  by  a  witness  and  I  wanted  to  make 
sure  that  that  witness  was  accorded  the  courtesies  that  a  chair- 
person ought  to  have.  So  I  apologize  to  my  colleagues. 

I  know  there  are  some  time  constraints,  and  I  have  a  very  brief 
opening  statement.  I  know  my  colleague,  Senator  Hatch,  and  oth- 
ers are  probably  on  a  short  timeframe,  and  Senator  Sarbanes.  So 
I  will  recognize  Senator  Hatch  for  an  opening  comment,  and  then 
Senator  Sarbanes  and  the  others  so  they  will  be  able  to  meet  their 
schedules,  and  then  I  plan  to  be  here  with  the  nominee,  but  I  want 
to  congratulate  her  and  welcome  her  to  the  committee. 

Senator  Hatch. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  Well,  thank  you,  Mr.  Chairman.  We  understand 
this  has  been  a  very  busy  day  for  all  of  us.  The  chairman  has  been 
in  three  or  four  committee  meetings  already,  as  have  I. 

We  are  happy  to  welcome  you,  Ms.  Meissner,  before  the  commit- 
tee. We  look  forward  to  serving  with  you.  We  look  forward  to  help- 
ing you  in  any  way  we  can.  I  have  a  rather  long  opening  statement, 
but  I  think  I  will  forego  that  at  this  time,  but  would  like  to  say 
that  every  nation  has  a  right  to  control  its  borders  and,  of  course, 
America  is  long  overdue  for  a  real  crackdown  on  illegal  immigra- 
tion. When  we  talk  about  a  crackdown,  we  mean  a  crackdown  with 
effective  measures. 

It  is  no  secret  that  I  am  very  concerned  about  employer  sanctions 
being  discriminatory  against  persons  of  Hispanic  and  Latino  back- 
ground, as  well  as  anybody  who  has  a  distinctly  foreign  name  or 
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foreign  appearance.  I  think  that  that  particular  subject  needs  to  be 
revisited  because  I  don't  think  we  should  have  people  discriminated 
against  just  because  we  are  trying  to  control  our  borders  when 
there  are  so  many  other  alternative  methods  of  doing  so  available 
for  us. 

I  would  like  to  work  with  you  in  trying  to  arrive  at  ways  of  help- 
ing to  resolve  these  constant  dilemmas,  and  I  will  do  everything  in 
my  power  to  be  of  support  to  you.  I  have  been  very  impressed  with 
your  service  in  the  past,  and  also  look  forward  to  this  service  in 
the  future.  We  will  do  everything  we  can  to  expedite  this  process 
so  that  we  can  get  you  in  place  and  doing  the  things  that  need  to 
be  done.  Just  don't  forget  us  when  you  get  there. 

Ms.  Meissner.  Thank  you.  I  won't. 

Senator  HATCH.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Hatch  and  questions  and  an- 
swers, subsequently  submitted  for  the  record,  follow:] 

Prepared  STATEMEhrr  of  Senator  Orrin  G.  Hatch 

Every  nation  has  a  right  to  control  its  borders.  America  is  long  overdue  for  a  real 
crackdown  on  illegal  immigration — a  crackdown  with  effective  measures. 

We  need  to  strengthen  the  Border  Patrol  by  increasing  the  number  of  its  agents 
in  the  field.  We  need  to  ensure  that  the  Border  Patrol  has  the  equipment — radios, 
infrared  devices,  television  monitors,  sensors  and  the  like — and  the  vehicles  nec- 
essary to  catch  substantially  more  of  the  illegal  aliens  entering  our  country.  We 
need  to  ensure  that  the  Border  Patrol  has  the  funds  to  repair  and  maintain  its 
equipment  and  vehicles. 

We  need  to  beef  up  the  Border  Patrol's  anti-smuggling  resources.  And  we  need 
to  determine  how  best  to  counter  the  growing  use  of  our  airports  and  sea  coasts  as 
means  of  illegal  entry  into  our  country. 

We  must  also  address  abuses  in  the  asylum  system. 

I  also  believe  that  one  of  the  principal  bases  for  a  significant  reduction  in  illegal 
immigration  is  economic  growth  in  countries  where  the  illegal  aliens  are  coming 
from.  In  this  connection,  adoption  of  the  North  American  Free  Trade  Agreement  will 
be  one  of  the  most  important  measures  Congress  can  adopt  in  ultimately  cutting 
down  on  illegal  immigration.  I  think  NAFTA  will  be  a  boost  to  the  economies  of 
Mexico  as  well  as  to  the  United  States. 

In  our  effort  to  control  illegal  immigration,  we  should  avoid  reliance  on  big  gov- 
ernment regulatory  programs  like  employer  sanctions.  I  understand  that  this  is  a 
well-intended  program.  I  respect  very  much  the  careful  thought  and  reasoned  argu- 
ments in  support  of  it.  In  my  view,  however,  employer  sanctions  burden  American 
business,  especially  small  business,  cause  some  degree  of  discrimination,  and  have 
failed  to  work.  Control  of  our  illegal  immigration  must  occur  at  our  nation's  borders, 
airports,  and  sea  coasts.  It  simply  will  not  be  achieved  in  our  nation's  workplaces. 
Money  spent  on  an  unsuccessfiil  policy  is  better  spent  hiring  Border  Patrol  Agents, 
INS  investigators  who  go  after  smugglers,  and  to  buy  and  maintain  equipment  and 
vehicles  needed  to  interdict  illegal  immigration. 

At  the  same  time  that  we  seek  to  regain  control  over  our  borders  from  the  illegal 
aliens  pouring  across  them,  I  hope  we  do  not  target  legal  immigrants  who  comply 
with  our  nation's  laws  and  seek  lawful  entry  to  our  country.  Ours  is  a  nation  of  im- 
migrants. On  the  Statue  of  Liberty  in  New  York  harbor  is  the  famous  line:  "I  Uft 
my  lamp  beside  the  golden  door." 

In  our  effort  to  control  our  borders  we  should  not  slam  the  door  shut  against  those 
who  lawfully  seek  to  come  to  America,  like  the  ancestors  of  many  of  us  here,  immi- 
grants who  helped  build  America  into  the  greatest  country  on  earth. 

The  nominees  before  us  has  had  extensive  experience  in  immigration.  I  look  for- 
ward to  working  on  these  issues  with  her. 

Ms.  Meissner's  Responses  to  Questions  From  Senator  Hatch 

OCTOBER  6,  1993 

Question.  Some  have  suggested  that  strengthening  the  Immigration  and  Natu- 
ralization Service's  Border  Patrol  is  the  most  efficient  m'jans  of  controUing  illegal 
immigration  into  this  country.  Could  you  assess  the  needs  of  the  Border  Patrol  at 
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this  time?  For  example,  how  many  more  agents  does  the  Service  need,  what  kind 
of  equipment  and  vehicles  are  needed? 

Answer.  The  Border  Patrol  is  an  essentiad  element  of  an  effective  program  to  pre- 
vent illegal  immigration.  Clearly,  the  best  enforcement  strategy  is  one  based  on  pre- 
vention. In  his  immigration  announcement  in  July,  the  President  authorized  up  to 
600  additional  positions  for  the  Border  Patrol.  That  is  a  very  large  infusion  of  new 
resources  that  will  be  of  considerable  help  to  INS  in  supporting  tJhe  Border  Patrol's 
ability  and  capacity  to  accompUsh  its  mission.  Moreover,  INS  would  not  be  able  to 
absorb  more  agents  in  the  coming  year  because  of  the  sizeable  recruitment,  training, 
and  additional  infrastructure  demands  required  to  bring  on  this  many  new  people 
in  a  short  period  of  time. 

Beyond  the  600,  I  cannot  say  at  this  time  what  the  additional  needs  might  be. 
The  Border  Patrol  is  making  a  serious,  sophisticated  effort  to  measure  its  effective- 
ness at  the  southern  border  so  as  to  accurately  project  future  resource  requirements. 
And  the  Border  Patrol's  leadership  understands  the  need  to  provide  agents  with  the 
tools  they  need  to  be  effective.  Those  tools  include  not  only  vehicles,  but  clerical  and 
technical  support.  These  support  requirements  are  now  routinely  built  into  funding 
and  expenditiire  plans. 

Question.  I  understand  that  in  recent  years,  aside  from  a  lack  of  equipment  and 
vehicles,  the  Border  Patrol  has  had  inadequate  funds  for  maintenance  and  repair 
of  equipment  and  vehicles.  What  is  your  understanding  of  this  situation? 

Answer.  Although  I  am  not  yet  intimately  familiar  with  these  operationsd  details, 
it  is  my  understanding  that  non-functioning  vehicles  and  radios,  for  example,  are 
issues  of  the  past.  There  is  a  serious  commitment  and  an  effective  program  for  keep- 
ing needed  equipment  in  good  repair.  I  can  assure  you  that  I  will  be  attentive  to 
this  need. 

Question.  Undocumented  ediens  continue  to  pour  across  our  borders.  Some  un- 
documented aliens  are  paying  tens  of  thousands  of  dollars  to  smugglers  in  order  to 
gain  illegal  entry  to  our  country.  We  all  watched  the  television  reports  of  the  Golden 
Venture,  loaded  with  illegal  aliens,  run  aground  off  the  East  Coast  earlier  this  year. 
The  major  federal  legislative  response  to  illegal  immigration  has  been  employer 
sanctions,  which  have  failed  to  control  illegal  immigration.  As  a  candidate.  Presi- 
dent Clinton  promised  to  reevaluate  employer  sanctions.  Does  the  Clinton  Adminis- 
tration still  support  employer  sanctions  in  the  face  of  massive  evidence  that  sanc- 
tions have  been  unsuccessful? 

Answer.  To  my  knowledge,  the  Administration  supports  employer  sanctions.  Em- 
ployer sanctions  are  predicated  on  the  idea  that  workplace  enforcement  is  a  nec- 
essary aspect  of  a  comprehensive  response  to  illegal  immigration.  Prevention  of 
entry  at  the  borders  is  a  highly  desirable  goal  but  it  is  not  enough.  More  than  half 
the  illegal  population  within  the  U.S.  did  not  come  across  the  Mexican  border.  They 
came  with  visas,  most  of  them  properly  obtained,  and  have  stayed  on.  The  best  re- 
sponse that  we  know  to  that  phenomenon  is  some  form  of  workplace  enforcement, 
such  as  employer  sanctions. 

Question.  What  is  the  average  number  of  undocumented  aliens  a  Border  Patrol 
agent  catches  during  one  hour,  in  the  field,  watching  the  border? 

Answer.  The  numbers  vary  dramatically,  depending  upon  the  place  in  the  country 
where  illegals  are  entering,  the  season,  the  time  of  day,  the  day  of  the  week,  weath- 
er, and  changing  economic  and  political  conditions.  Using  San  Diego,  the  busiest  il- 
legal entry  point  on  the  international  border,  as  a  barometer.  Border  Patrol  agents 
apprehended  2498  illegal  aUens  over  a  24-hour  period  during  one  of  its  heaviest 
work  days  in  recent  months.  On  average,  agents  apprehended,  transported,  and 
processed  over  100  aliens  per  hour  throughout  the  sector. 

Question.  How  many  people  are  being  employed  for,  and  how  much  money  is 
being  spent  on,  enforcement  of  employer  sanctions? 

Answer.  In  fiscal  year  1993,  INS  spent  about  $39  million  and  devoted  415  FTEs 
to  employer  sanctions  enforcement. 

Question.  Instead  of  paying  a  federal  bureaucrat  to  snoop  around  our  nation's 
small  businesses  and  trying  to  catch  them  in  some  violation,  wouldn't  a  trained  Bor- 
der Patrol  agent  working  on  the  border,  actually  catching  undocumented  aliens,  be 
a  better  use  of  our  resources? 

The  Clinton  Administration  should  be  out  in  front  seeking  repeal  of  sanctions  so 
we  can  put  the  resources  spent  on  enforcing  them  into  something  that  works  better. 
We  are  unlikely  to  repeal  sanctions  unless  the  President  leads  the  effort. 

Answer.  As  stated  above.  Border  Patrol  activity  is  crucial  and  prevention  of  entry 
is  the  most  effective,  desirable  strategy.  However,  much  of  the  illegal  population  did 
not  enter  by  illegally  crossing  our  land  borders.  Moreover,  those  who  do  and  are  suc- 
cessful in  evading  border  officials,  come  here  in  search  of  jobs.  There  must  be  some 
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enforcement  disincentive  at  the  workplace,  to  supplement  border  enforcement,  as 
long  as  jobs  are  a  magnet  for  illegal  immigration. 

Question,  a.  Some  believe  that  a  universal,  fraud-proof  identification  card  can  be 
developed  which  would  then  be  required  as  a  prerequisite  for  employment.  Do  you 
beUeve  this  is  feasible  and,  how  much  would  it  cost? 

b.  If  John  Doe  shows  up  at  the  office  dispensing  a  so-called  fraud-proof  identifica- 
tion card,  how  wovdd  he  prove  he  is  really  John  Doe?  Wouldn't  Joe  Doe  have  to 
present  some  documentation  to  this  office  to  show  he  is,  in  fact,  John  Doe? 

Answer.  1  do  not  know  whether  the  card  system  you  suggest  is  feasible,  nor  what 
the  costs  might  be.  But  I  believe  the  questions  you  raise  must  be  seriously  analyzed 
and  debated.  As  to  verifying  the  bearer  of  the  card,  the  card  would  presumably  have 
to  include  a  photo  to  check  against  misuse.  And  the  card  would  ultimately  be  only 
as  good,  from  a  fraud-viilnerability  standpoint,  as  the  documents  or  information  sys- 
tems that  would  be  relied  upon  to  generate  it.  All  these  considerations  would  have 
to  be  examined.  But  it  is  time,  in  my  opinion,  to  undertake  a  thoughtful  look  at 
what  technology  offers  to  policymakers  in  this  realm. 

Senator  Kennedy.  Senator  Thurmond. 

OPENING  STATEMENT  OF  SENATOR  THURMOND 

Senator  Thurmond.  Mr.  Chairman,  the  hearing  this  afternoon  is 
on  the  nomination  of  Ms.  Doris  Meissner  for  the  important  position 
of  Commissioner  of  the  Immigration  and  NaturaHzation  Service.  In 
addition  to  the  nominee  this  afternoon,  we  also  welcome  Senator 
Sarbanes  from  Ms.  Meissner's  home  State  of  Maryland. 

Ms.  Meissner  has  a  commendable  background  and  record  in  im- 
migration issues  which  span  two  decades.  Ms.  Meissner  has  sub- 
stantial experience  within  the  Immigration  and  Naturalization 
Service,  serving  as  Executive  Associate  Commissioner  as  well  as 
Acting  Commissioner  for  a  time.  In  addition,  I  think  it  is  helpful 
that  Ms.  Meissner  recently  has  had  an  opportunity  to  gain  a  dif- 
ferent and  broader  perspective  on  immigration  issues  at  the  Carne- 
gie Endowment. 

I  wish  to  take  just  a  moment  to  emphasize  the  importance  of  the 
issues  that  must  be  addressed  by  the  INS  Commissioner.  Opposi- 
tion to  immigration  among  the  American  public  appears  to  be  rap- 
idly growing.  Every  week  from  all  over  the  country,  I  get  many  let- 
ters strongly  opposing  the  current  problems  with  immigration.  This 
opposition  is  reaching  alarming  proportions. 

For  example,  I  recently  received  a  letter  from  a  lady,  who  inci- 
dentally was  not  from  my  home  State  of  South  Carolina,  who  wrote 
six  pages  by  hand  expressing  her  grave  concerns  with  the  immigra- 
tion situation.  The  letter  is  quite  reasonable  in  tone  and  is  not  un- 
usual until  near  the  end  when  she  urged  that  illegal  aliens  be  "de- 
ported, imprisoned  or  shot."  Ms.  Meissner,  there  is  a  sense  of  ur- 
gency to  act  so  that  the  American  people  will  have  confidence  in 
our  ability  to  address  the  tremendous  problem  of  illegal  immigra- 
tion. 

Finally,  I  take  this  opportunity  to  commend  Ms.  Meissner  for  her 
willingness  to  enter  into  public  service  in  this  difficult  position.  I 
intend  to  support  Ms.  Meissner's  nomination. 

Thank  you,  Mr.  Chairman. 

Senator  KENNEDY.  Thank  you  very  much. 

Senator  Sarbanes,  we  are  glad  to  have  you  here  and  we  look  for- 
ward to  your  comments. 

Senator  HATCH.  Welcome  to  the  committee. 
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STATEMENT  OF  HON.  PAUL  SARBANES,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  MARYLAND 

Senator  Sarbanes.  Thank  you  very  much,  Mr.  Chairman  and 
members  of  the  committee.  I  will  be  very  brief.  I  know  the  pres- 
sures on  your  time. 

I  am  delighted  to  have  this  opportunity  to  introduce  and  support 
Doris  Meissner,  who  has  been  nominated  by  the  President  to  be  the 
Commissioner  of  the  Immigration  and  Naturalization  Service. 

I  must  say,  Mr.  Chairman,  if  we  could  all  figure  out  how  to  get 
a  story  like  this  in  the  paper  on  the  morning  of  our  hearings,  we 
would  really  be  in  business.  It  is  a  very  flattering  profile  that  ap- 
peared this  morning,  and  I  commend  that  article  to  you  if  you  have 
not  yet  seen  it. 

Doris  Meissner  is  a  very  respected  professional  with  broad 
knowledge  and  with  practical  experience  in  the  immigration  field. 
She  is  a  highly  regarded  expert  on  immigration  policy  who  under- 
stands the  complexities  and  difficulties  facing  the  INS.  I  believe 
she  will  bring  the  leadership  and  managerial  expertise  that  are 
critically  required  at  INS  as  it  faces  new  challenges  and  the  tough 
task  of  effectively  carrying  out  our  immigration  laws. 

A  native  of  Milwaukee,  WI,  Doris  Meissner  has  been  a  Maryland 
resident  for  the  past  2  decades.  She  holds  bachelor's  and  master's 
degrees  from  the  University  of  Wisconsin.  She  first  joined  the  (Gov- 
ernment as  a  White  House  Fellow  assigned  to  the  Department  of 
Justice  in  1973.  For  over  10  years,  she  held  progressively  more  re- 
sponsible positions  in  the  Justice  Department,  including  serving  as 
the  Executive  Director  of  the  Cabinet  Committee  on  Illegal  Aliens 
in  1976. 

In  1981,  she  was  Acting  Commissioner  of  the  INS,  and  served  for 
3  years  as  Executive  Associate  Commissioner  from  1982  to  1985. 
Since  1986,  she  has  been  Senior  Associate  Director  of  the  Immigra- 
tion Policy  Project  of  the  Carnegie  Endowment  for  International 
Peace.  She  has  spoken  and  written  extensively  about  major  immi- 
gration issues  and  is  widely  recognized  as  an  expert  on  major  im- 
migration and  asylum  policies. 

As  the  son  of  immigrant  parents,  I  am  myself  well  aware  of  the 
opportunities  this  country  provides,  as  is  Doris  Meissner,  who  is 
the^  daughter  of  immigrant  parents.  I  agree  with  President  Clin- 
ton's statement  that  the  contributions  of  immigrants  have  greatly 
enriched  and  strengthened  this  country. 

Last  summer  when  the  President  announced  new  policies  to  deal 
with  the  serious  problem  of  illegal  immigration,  he  made  the  point 
that  he  favored  a  balanced  approach  that  continues  to  welcome 
legal  immigrants  and  legitimate  refugees,  while  turning  away 
those  who  do  not  obey  our  laws.  He  also  recognized  in  that  state- 
ment that  a  professional  and  well-managed  Immigration  and  Natu- 
ralization Service  is  critical  to  effective  implementation  of  immigra- 
tion policy,  and  pledged  his  support  to  Doris  Meissner  and  the  At- 
torney General. 

I  want  to  congratulate  Doris  Meissner  and  commend  the  admin- 
istration for  making  this  excellent  nomination.  I  urge  the  commit- 
tee to  approve  this  outstanding  selection  and  I  wish  her  well  in  this 
very  important  challenge  ahead  of  her. 

Thank  you  very  much,  Mr.  Chairman. 
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Senator  KENNEDY.  Thank  you  very  much.  We  would  be  glad  to 
have  you  stay,  Senator  Sarbanes.  We  know  you  have  other  duties. 

Just  very  briefly,  I  too  want  to  both  congratulate  the  President 
and  congratulate  the  nominee.  This  is  really  a  culmination  of  a  life- 
time of  involvement  on  immigration  and  refugee  issues.  For  far  too 
long,  the  INS  and  refugee  policy  have  been  a  stepchild  of  the  Jus- 
tice Department  and  national  administrations,  and  I  think  General 
Reno  indicated  that  would  not  be  the  case  during  this  administra- 
tion. One  of  her  first  activities  as  Attorney  General  was  to  visit  the 
INS,  which  was  an  unusual  indication  of  support  for  the  personnel 
that  were  there,  and  also  an  indication  that  this  administration 
was  going  to  take  immigration  and  refugee  policy  seriously  and 
give  it  the  kind  of  priority  that  it  deserves. 

The  announcement  of  Doris  Meissner's  nomination  in  the  Rose 
Garden  by  the  President  is  a  further  indication  of  his  strong  com- 
mitment to  deal  with  enormously  complex  issues  that  involve  the 
basic  roots  of  this  country  in  terms  of  its  establishment,  and  also 
deal  with  the  kinds  of  emotional  and  flash-point  issues  in  terms  of 
illegal  immigration  and  the  range  of  different  asylum  issues  that 
are  of  great  concern  to  the  American  people. 

To  have  someone  of  this  background  and  experience  to  help  guide 
public  policy  in  these  areas  will  be  of  great  service  to  the  cause  of 
justice  and  fairness  and  to  the  best  of  our  traditions,  and  also  will 
be  enormously  helpful  to  us  in  the  Congress.  So  we  welcome  your 
presence  here  today. 

TESTIMONY  OF  DORIS  M.  MEISSNER,  TO  BE  COMMISSIONER 
OF  THE  IMMIGRATION  AND  NATURALIZATION  SERVICE 

Ms.  Meissner.  Mr.  Chairman,  members  of  the  committee,  it  is 
an  honor  and  a  privilege  to  have  been  nominated  by  Attorney  (Gen- 
eral Reno  and  President  Clinton  and  to  appear  before  you  today. 

Let  me  begin  by  thanking  each  of  the  members  of  the  committee 
for  the  time  that  you  have  devoted  to  meeting  with  me  in  prepara- 
tion for  this  hearing.  My  thanks  also  go  to  Senator  Sarbanes  for 
being  here  to  present  me. 

I  would  also  like  to  introduce  and  thank  my  family.  Behind  me 
is  my  husband,  Charles,  and  our  children,  Christine  and  Andrew. 
The  pride  of  this  occasion  is  equally  theirs  to  share,  for  they  have 
been  my  ballast  at  every  turn. 

Finally,  I  wish  to  thank  the  many  employees  of  the  Immigration 
and  Naturalization  Service  and  other  organizations  with  which  INS 
works  who  have  so  generously  sent  their  good  wishes  and  pledges 
of  support.  As  I  embark  upon  this  vital  and  difficult  assignment, 
receiving  their  votes  of  confidence  has  been  particularly  gratifying 
and  uplifting. 

For  me,  today's  hearing  marks  the  start  of  a  new  chapter  in  a 
continuing  conversation  with  this  committee  that  began  almost  15 
years  ago.  That  conversation  has  spanned  my  work  in  various  posts 
as  a  Government  official  and  as  an  independent  scholar  analyzing 
and  writing  about  immigration  matters.  As  I  return  to  Government 
service,  I  would  like  to  take  this  occasion  to  briefly  outline  three 
broad  goals  that  I  believe  must  characterize  INS'  work. 

The  first  goal  is  professionalism.  We  live  in  a  time  where  immi- 
gration is  integrally  related  to  many  critical  aspects  of  our  national 
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and  international  life.  To  meet  the  demands  posed  by  these  new  re- 
alities, INS  must  uphold  the  highest  standards  of  integrity  and 
professional  conduct.  In  turn,  immigration  officials  must  be  empow- 
ered to  deliver  a  quality  product  by  having  clear  policy  objectives, 
proper  training,  and  modem  technology  and  work  methods. 

Second,  the  goal  of  control  with  compassion  must  guide  our 
thinking  and  actions.  The  guardian  of  our  immigration  heritage, 
INS  enforces  the  law's  requirements  to  say  no  so  that  we  can  as 
a  nation  continue  to  say  yes  to  immigrants.  The  exercise  of  such 
extraordinary  power  must  always  be  done  with  care,  compassion, 
and  respect  for  human  and  civil  rights.  Moreover,  fair  and  timely 
decisions  regarding  benefits  for  which  applicants  are  eligible  are  as 
important  as  the  activities  of  uniformed  and  investigative  person- 
nel in  a  law  enforcement  regime  whose  mission  is  to  effectively 
manage  and  regulate  immigration  flows. 

Immigration  policy  leadership  is  the  third  goal  I  believe  we  must 
pursue.  The  movement  of  people  is  emerging  as  one  of  the  critical 
global  issues  that  we  face  in  a  new  age.  INS  must  be  a  source  of 
innovation,  accurate  information,  and  imaginative  partnerships 
with  many  other  Government  and  private  actors  if  we  are  to  mas- 
ter the  challenges  that  these  movements  pose. 

With  these  goals  as  the  starting  point,  I  am  confident  that  INS' 
ability  to  do  its  work  effectively  can  be  substantially  strengthened, 
and  an  INS  that  does  its  job  well  can  play  a  central  role  in  alleviat- 
ing the  tensions  that  inevitably  surround  immigration  processes. 
To  those  ends,  working  closely  with  the  Attorney  General  and  the 
President,  I  look  forward  to  a  productive  working  relationship  with 
the  committee  and  the  Congress. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Meissner  follows:] 

Prepared  Statement  of  Doris  M.  Meissner 

Mr.  Chairman  and  Members  of  the  Committee,  it  is  an  honor  and  a  privilege  to 
have  been  nominated  by  Attorney  General  Reno  and  President  Clinton  and  to  ap- 
pear before  you  today.  Let  me  begin  by  thanking  each  of  the  members  of  the  Com- 
mittee for  the  time  you  have  devoted  to  meeting  with  me  in  preparation  for  this 
hearing.  My  thanks  go  also  to  Senator  Sarbanes  for  being  here  to  present  me,  and 
to  Senator  Mikulski  for  her  message  to  the  Committee  in  my  behalf 

I  would  like  also  to  introduce  and  thank  my  family — my  husband,  Charles,  and 
our  children,  Christine  and  Andrew.  The  pride  of  this  occasion  is  equally  theirs  to 
share,  for  they  have  been  my  ballast  at  every  turn.  And  finally,  I  wish  to  thank  the 
many  employees  of  the  Immigration  and  Natureilization  Service  (INS)  and  other  or- 
ganizations with  which  INS  works,  who  have  so  generously  sent  their  good  wishes 
and  pledges  of  support.  As  I  embark  upon  this  vital  and  difficult  assignment,  receiv- 
ing their  votes  of  confidence  has  been  particularly  gratifying  and  uplifting. 

For  me,  today's  hearing  marks  the  start  of  a  new  chapter  in  a  continuing  con- 
versation with  the  Committee  that  began  almost  15  years  ago.  That  conversation 
has  spanned  my  work  in  various  posts  as  a  government  official  and  as  an  independ- 
ent scholar,  analyzing  and  writing  about  immigration  matters.  As  I  return  to  gov- 
ernment service,  I  would  Uke  briefly  to  outline  three  broad  goals  that  I  believe  must 
characterize  INS'  work. 

The  first  goal  is  professionalism.  We  live  in  a  time  where  immigration  is  inte- 
grally related  to  many  critical  aspects  of  our  national  and  international  life.  To  meet 
the  demands  posed  by  these  new  realities,  INS  must  uphold  the  highest  standards 
of  integrity  and  professional  conduct.  In  turn,  immigration  officials  must  be  empow- 
ered to  deliver  a  quality  product  by  having  clear  poUcy  objectives,  proper  training, 
and  modem  technology  and  work  methods. 

Second,  the  goal  of  control  with  compassion  must  guide  our  thinking  and  actions. 
The  guardian  of  our  immigration  heritage,  INS  enforces  the  law's  requirements  to 
say  "no,"  so  that  we  can,  as  a  nation,  continue  to  say  "yes"  to  immigrants.  The  exer- 
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cise  of  such  extraordinary  power  must  always  be  done  with  care,  compassion  and 
respect  for  human  and  civil  rights.  Moreover,  fair,  timely  decisions  regarding  bene- 
fits for  which  applicants  are  eligible  are  as  important  as  the  activities  of  uniformed 
and  investigative  personnel  in  a  law  enforcement  regime  whose  mission  is  to  effec- 
tively manage  and  regulate  immigration  flows. 

Immigration  policy  leadership  is  the  third  goal  I  believe  we  must  pursue.  The 
movement  of  people  is  emerging  as  one  of  the  critical  global  issues  that  we  face  in 
a  new  age.  INS  must  be  a  source  of  innovation,  accurate  information,  and  imagina- 
tive partnerships  with  many  other  government  and  private  actors  if  we  are  to  mas- 
ter the  challenges  that  these  movements  pose. 

With  these  goals  as  the  starting  point,  I  am  confident  INS'  ability  to  do  its  work 
effectively  can  be  substantially  strengthened.  And  an  INS  that  does  its  job  well  can 
play  a  central  role  in  ailleviating  the  tensions  that  inevitably  surround  immigration 
processes.  To  those  ends,  working  closely  with  the  Attorney  General  and  the  Presi- 
dent, I  look  forward  to  a  productive  working  relationship  with  the  Committee  and 
the  Congress. 

Thank  you. 

Senator  Kennedy.  Thank  you  very  much,  and  we  welcome  your 
family  here  for  this  occasion. 

I  am  sure  you  are  familiar  with  the  various  reports  that  have 
been  very  critical  of  INS  management,  the  GAO  report,  the  inter- 
nal Justice  Department  review  2  years  ago,  the  Carlson  report 
more  recently,  and  the  House  Government  Operations  Subcommit- 
tee, which  concluded  INS  is  not  a  well-run  agency.  Administration 
of  Federal  immigration  policy  has  suffered  from  inadequate  leader- 
ship, insufficient  funding  for  key  positions,  debilitating  inefficien- 
cies at  the  INS,  and  a  failure  on  the  part  of  the  members  of  the 
executive  and  legislative  branches  to  appreciate  fully  the  mag- 
nitude and  impact  of  recent  immigration  into  the  United  States. 

I  am  just  wondering  if  you  have  read  all  of  these  reports  and 
what  conclusions  you  have  drawn  on  the  basis  of  those  reports. 
Could  you  give  us  some  idea  about  how  you  are  going  to  deal  with 
at  least  the  parts  of  the  reports  that  you  think  have  some  legit- 
imacy. 

Ms.  Meissner.  Well,  the  reports  that  you  cite  do  raise  some  very 
serious  questions  which  I  take  as  my  very  first  responsibility  when 
I  arrive  in  this  position.  My  own  plan  is  to  begin  with  three  very 
important  first  steps. 

First,  the  organization  and  structure  of  the  Immigration  Service 
needs  to  be  reviewed.  The  organizational  pattern  that  is  presently 
in  place  is  one  that  is  based  on  a  concept  of  centralization  of  au- 
thority. I  need  to  review  that  organizational  structure.  I  need  to 
make  some  very  clear  decisions  about  how  the  Agency  is  going  to 
function,  and  I  will  say  that  my  bias  is  in  favor  of  a  structure 
where  the  authority  is  more  decentralized,  with  the  decisionmaking 
taking  place  where  the  action  is,  but  according  to  very  clear  and 
strong  national  guidelines  and  nationally  established  goals  and  ob- 
jectives. 

I  think  that  it  is  very  important  to  be  quite  quick  in  making  deci- 
sions about  structure.  Bureaucracy  is  unsettled  by  nothing  more 
than  it  is  unsettled  by  uncertainty  about  the  structure  that  it 
works  in,  so  this  will  get  my  first  order  of  attention  and  I  think 
we  can  resolve  some  of  the  open  issues  within  the  first  few  months. 

The  next  thing  that  is  extremely  important  is  a  very  hard  look 
at  the  mission  of  the  organization  and  what  that  mission  is  in  light 
of  the  circumstances  that  we  find  ourselves  in  today.  I  think  it  is 
fair  to  say  that  there  has  been  no  thoroughgoing,  comprehensive 
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review  of  INS'  mission  for  possibly  as  much  as  a  decade,  and  dur- 
ing that  period  at  least  three  major  pieces  of  legislation  have  been 
enacted  that  give  important  new  responsibilities  to  INS,  and  a 
number  of  other  things  have  happened  that  affect  the  priorities 
that  the  Agency  should  have. 

My  experience  and  my  thinking  is  in  favor  of  an  organization 
that  is  run  by  a  strong  management-by-objectives  program.  Chris 
Sale,  the  Acting  Commissioner,  has  taken  important  leadership 
this  past  summer  in  beginning  to  pull  together  some  planning  and 
strategic  thinking  activities  in  the  Service.  I  intend  to  pick  up  on 
the  initiatives  that  she  began  in  that  regard,  and  we  will  establish 
a  clear  set  of  priorities  which  will  be  the  means  by  which  the  Agen- 
cy is  managed  and  it  will  set  the  basis  for  allocating  resources  and 
determining  operational  priorities. 

The  third  thing  that  needs  to  be  done  right  at  the  outset,  of 
course,  is  personnel.  When  all  is  said  and  done,  it  is  good  people 
that  make  good  organizations.  I  will  be  very  much  looking  for  peo- 
ple who  are  experienced,  who  have  some  seasoning  in  this  field, 
and  there  are  a  considerable  number  of  key  field  posts  that  are  va- 
cant at  the  present  time  in  the  Service.  I  intend  to  move  quickly 
in  filling  those  posts  and  hope  that  those  choices  will  set  a  tone  for 
the  overall  atmosphere  that  we  hope  to  promote  at  INS. 

So  those  are  the  first  things.  Those  are  the  things  that  I  will 
start  out  with,  and  I  think  I  will  leave  the  answer  at  that  point 
for  right  now. 

Senator  Kennedy.  Those  are  certainly  worthy.  One  position  that 
I  hope  they  are  going  to  fill  is  on  the  commission  that  was  set  up 
on  the  immigration  bill.  They  are  meeting  today.  They  have  got  an 
acting  commissioner.  Harry  Fuchs  is  a  very  outstanding  individual. 
Cardinal  Law  was  the  chairperson  of  that.  It  is  being  funded.  It  is 
one  of  Congress'  attempts  to  have  a  continuing  kind  of  review  of 
the  impact  of  the  past  immigration  law  so  we  get  a  heads-up  on 
different  provisions  of  it,  whether  it  was  on  the  issue  of  the  whole 
range  of  babysitters  and  the  issues  which  were  stirring  across  the 
country  earlier  in  the  year. 

They  are  dealing  with  a  wide  range  of  different  questions  and  it 
is  important,  I  think,  to  have  not  only  the  field  offices,  but  I  would 
hope  you  would  give  attention  as  well  to  that  commission  and  see 
how  we  can  work.  It  has  in  its  makeup  some  strong  support  in  the 
Congress,  and  I  think  by  the  administration,  and  that  can  be  ex- 
tremely helpful  as  well. 

One  of  the  areas  I  would  like  you  to  talk  about  a  little  bit  is 
about  the  employer  sanctions  issue,  and  also  the  general  criticism 
that  more  is  being  done  with  regard  to  paperwork  problems  than 
really  dealing  with  some  of  those  that  have  been  particularly  abu- 
sive in  terms  of  discrimination. 

We  have  a  very  diverse  view  on  this  committee  with  regard  to 
that  particular  public  policy  question,  but  we  are  going  to  let  you 
get  a  chance  to  weave  your  way  through  that  mine  field  for  a  few 
moments  and  give  us  your  own  insight  as  to  what  you  think  is  real- 
ly happening  out  there. 

We  want  to  welcome  Senator  Simpson.  I  thought  when  we  men- 
tioned employer  sanctions,  we  would  get  you  down  off  your  perch. 

Senator  Simpson.  I  nearly  levitated.  [Laughter.] 
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Ms.  Meissner.  Well,  not  being  at  INS  yet,  I  have  not  had  a 

chance  to 

Senator  Kennedy.  Would  you  just  hold?  As  I  understand  from 
staff,  we  are  going  to  vote  at  3.  I  have  used  4  minutes.  We  will  di- 
vide the  time  before  3  and  then  those  who  are  able  to  come  back 
will  come  back.  But  if  it  is  agreeable,  we  will  just  divide  the  time 
between  now  and  then.  I  will  instruct  staff  to  do  that. 

I  also  want  to  apologize.  Senator  Simon  is  the  other  member  of 
the  immigration  subcommittee  who  is  on  the  floor  now  on  an 
amendment  that  affects  his  State,  and  I  want  to  apologize. 

Ms.  Meissner.  As  I  said,  not  being  at  INS,  I  have  not  had  a 
chance  to  review  the  specific  activities  that  are  underway  where 
employer  sanctions  are  concerned.  But  as  a  matter  of  policy,  I  do 
believe  that  we  need  workplace  enforcement  as  part  of  a  com- 
prehensive program  to  address  and  discourage  illegal  immigration. 
The  reason,  of  course,  is  a  very  straightforward  reason,  which  is 
that  jobs  are  one  of  the  inducements,  a  strong  inducement,  that 
brings  people  to  the  country  illegally. 

Now,  that  being  said,  I  think  it  is  fair  to  say  that  the  experience 
with  employer  sanctions  in  practice  has  not  been  what  it  might  be, 
and  I  think  the  evidence  is  quite  clear  that  it  is  not  operating  as 
a  labor  standard.  In  other  words,  it  has  not  seemed  to  increase 
wages  or  curtail  illegal  immigration  dramatically. 

The  Federal  effort  that  is  going  into  enforcing  employer  sanctions 
is  considerably  less,  probably  half  of  what  it  was  when  the  legisla- 
tion was  enacted,  and  there  are  continuing  and  chronic  complaints 
of  serious  discrimination  as  a  result  of  employer  sanctions.  Now, 
we  know  that  the  research  does  not  make  a  direct  link  between  the 
discrimination  and  the  law  itself,  but  I  think  we  have  to  operate 
on  the  assumption  that  it  does  contribute  to  an  atmosphere  that 
promotes  discrimination. 

So  I  believe  that  the  employer  sanctions  issue  needs  to  be  thor- 
oughly revisited  and  we  need  to  really  turn  our  attention  to  the 
question  of  what  kind  of  workplace  enforcement  can  be  effective. 
There  is  a  good  deal  that  the  executive  branch  can  do.  I  think  there 
is  a  good  deal  more  that  it  can  do  than  has  been  done,  and  where 
the  kind  of  enforcement  is  concerned,  whether  you  do  paperwork 
violations,  pattern  or  practice,  go  after  egregious  employers,  I  think 
it  is  quite  clear  that  with  limited  resources  you  need  to  go  after  the 
egregious  employers,  and  those  employers  are  generally  employers 
that  violate  not  only  employer  sanctions  requirements,  but  also  vio- 
late other  labor  laws.  So  it  is  terribly  important  to  target  that  kind 
of  behavior. 

But  ultimately  the  major  weakness  of  sanctions,  of  course,  has  to 
do  with  the  employer  verification  requirements  and  the  way  that 
the  law  is  structured,  and  I  think  the  Congress  understood  that. 
I  think  we  all  understood  that  in  1986  when  the  law  passed.  It  was 
clear  that  it  was  a  first  step  at  trying  to  deal  with  the  job  situation 
where  illegal  employment  was  concerned,  but  I  would  say  it  is  time 
now  to  take  the  next  step,  and  the  next  step  is  to  look  very  care- 
fully at  what  it  is  that  we  are  asking  employers  to  do  and  what 
it  is  that  we  have  available  to  us  in  order  to  discourage  the  use  of 
fraudulent  documents  and  to  create  a  system  where  verification 
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can  be  done  without  bringing  about  discrimination  against  people 
who  are  looking  for  work. 

So  I  would  hope  that  we  can  work  together  on  this  matter  be- 
cause I  think  it  is  a  very  important  one  and  I  think  it  is  ripe  for 
reexamination. 

Senator  Kennedy.  I  am  just  going  to  have  one  final  question, 
and  that  dealt  with  the  asylum  issue.  I  think  we  will  probably 
come  back  to  the  employer  sanctions  later  on.  But  on  the  asylum 
issue,  the  administration's  proposal,  your  own  position  on  the  ad- 
ministration's proposal  and  reaction  to  it? 

Ms.  Meissner.  Well,  obviously  the  area  of  reform  of  political  asy- 
lum is  a  very  high  priority  for  the  administration.  As  you  know, 
some  legislation  has  been  sent  to  the  Congress  for  one  aspect  of  the 
asylum  problem,  expedited  exclusion  legislation,  and  the  adminis- 
tration determined  that  it  would  make  an  announcement  on  a 
broader  reform  proposal  by  the  end  of  September.  Today  is  the  end 
of  September  and  that  proposal  is  ready.  I  am  not  at  liberty  to  lay 
it  out  in  detail  at  this  moment,  but  I  think  within  the  next  week 
or  two  we  will  be  asking  to  brief  you  on  it. 

I  am  quite  convinced  that  it  is  an  excellent  set  of  reforms  that 
have  been  developed.  It  is  a  proposal  that  is  based  on  the  notion 
that,  first  and  foremost,  we  must  have  a  political  asylum  system 
that  delivers  refugee  protection  and  that  delivers  it  in  a  timely  and 
fair  fashion. 

Second,  by  delivering  refugee  protection — that  is,  by  making  the 
decision  quickly  on  who  is  a  bona  fide  refugee,  you  also  make  the 
decision  on  who  is  not,  and  that  begins  to  counteract  the  abuse 
that  exists  in  the  system.  The  abuse  that  exists  in  the  system  is 
largely  a  result  of  the  Grovernment  not  responding,  not  deciding 
cases,  so  that  they  sit  for  long  periods  of  time  and  during  that  time 
people  receive  work  authorization,  and  that  fact  invites  applica- 
tions that  are  not  well-founded. 

So  I  can  assure  you  that  an  enormous  amount  of  time  and  effort 
and  expertise  has  been  put  into  this  question,  and  we  will  be  look- 
ing forward  to  presenting  our  recommendations  in  the  very  near  fu- 
ture. 

Senator  Kennedy.  We  will  look  forward  to  it,  and  there  is  enor- 
mous interest  in  it  and  we  will  be  available  at  the  earliest  possible 
time. 

Senator  Hatch. 

Senator  HATCH.  Thank  you,  Mr.  Chairman.  Some  have  suggested 
that  the  strengthening  of  Immigration  and  Naturalization's  Border 
Patrol  is  the  most  efficient  means  of  controlling  illegal  immigration 
into  our  country.  Could  you  assess  the  needs  of  the  Border  Patrol, 
really,  at  this  time?  For  example,  how  many  more  agents  do  we 
need?  What  kind  of  equipment,  what  kind  of  vehicles  are  needed? 
What  can  we  do  to  help  you  there? 

Ms.  Meissner.  Well,  I  agree  with  you  that  the  Border  Patrol  is 
an  enormously  important  aspect  of  the  Immigration  Service's  work. 
The  Border  Patrol,  after  all,  is  the  program  that  gives  us  preven- 
tion of  entry  in  the  first  place,  and  clearly  the  best  enforcement 
strategy  is  a  strategy  that  is  based  on  prevention. 

I  cannot  give  you  at  this  time  an  assessment  of  what  a  perfect 
resource  situation  would  be  where  the  Border  Patrol  is  concerned, 
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but  I  can  say  that  among  the  proposals  and  decisions  that  were  an- 
nounced in  July  by  the  President  was  the  addition  of  600  officers 
to  the  Border  Patrol.  That  is  a  very,  very  large  increment  and, 
frankly,  probably  about  as  much  as  the  organization  can  swallow 
in  1  year. 

There  has  been  a  lot  of  very  careful  planning  underway  on  how 
best  to  bring  those  people  in,  what  the  proper  increments  of  equip- 
ment ought  to  be,  and  I  think  that  there  is  a  very  sort  of  a  mature 
understanding  within  the  Service  these  days  that  it  does  not  do 
any  good  to  put  a  new  person  on  the  line  unless  you  give  him  the 
tools  that  are  required  for  him  to  do  his  work  well,  so  that  the  is- 
sues that  we  used  to  have  with  vehicles  that  didn't  work,  radios 
that  were  not  properly  equipped — I  trust  that  those  issues  are  is- 
sues of  the  past. 

Senator  Hatch.  I  understand  that  in  recent  years,  aside  from  the 
lack  of  equipment  and  vehicles,  the  Border  Patrol  has  not  had  suf- 
ficient funds  to  even  maintain  or  repair  its  current  equipment  and 
vehicles.  Is  that  your  understanding  as  well? 

Ms.  Meissner.  Well,  no,  although,  as  I  say,  I  am  not  familiar  in 
detail,  but  I  think  that  the  equipment  is  actually 

Senator  Hatch.  Pretty  well  maintained? 

Ms.  Meissner.  I  mean,  there  is  a  real  commitment  to  keeping  it 
maintained. 

Senator  HATCH.  You  might  want  to  check  on  that  because  I  have 
heard  otherwise,  but  I  hope  you  are  right  on  that. 

Ms.  Meissner.  Well,  I  would  be  happy  to  get  some  detailed  infor- 
mation to  you. 

Senator  Hatch.  I  am  sure  you  will,  and  I  would  like  to  give 
whatever  help  you  need. 

Recently,  Vice  President  Gore  released  his  report  on  reinventing 
Government,  and  the  report  recommended  that  the  Immigration 
and  Naturalization  Service's  organization  and  management  be  im- 
proved at  a  savings  of  approximately  $48  million.  Now,  is  it  pos- 
sible that  a  portion  of  this  $48  million  could  be  redirected  to  the 
Border  Patrol?  He  wants  to  save  the  money,  but  it  seems  to  me 
that  there  is  inadequate  money  there  now. 

Ms.  Meissner.  Well,  obviously,  we  have  to  operate  within  the 
framework  of  the  overall  fiscal  discipline  that  the  executive  branch 
is  trying  to  achieve.  I  can't  answer  the  question  right  now  about 
whether  that  money  could  be  made  available  to  the  Border  Patrol. 
I  obviously  do  everything  that  I  can  to  be  sure  that  the  resources 
that  the  Agency  receives  are  appropriate  to  its  needs,  and  certainly 
wherever  we  can  make  internal  savings  we  will  put  them  out  into 
the  field  into  operations  where  they  are  needed. 

Senator  Hatch.  Could  you  give  us  some  idea  of  the  average  num- 
ber of  undocumented  aliens  a  Border  Patrol  agent  catches  during 
1  hour  in  the  field  or  during  a  day  in  the  field  watching  the  border? 
Are  there  any  statistics  you  are  familiar  with  in  that  are? 

Ms.  Meissner.  There  certainly  are  statistics  on  the  number  of 
apprehensions  that  we  make,  but  an  apprehension  could  be  the 
same  person  every  day  for  several  days.  We  don't  know  how  many 
people  actually  come  across  the  border,  and  the  numbers  that  any 
Border  Patrol  person  apprehends  in  any  hour  varies  enormously  by 
where  they  are  on  the  border,  what  time  of  day  it  is,  what  season 
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of  the  year,  whether  it  is  the  weekend  or  during  the  week.  There 
certainly  are  average  numbers.  I  don't  have  them  with  me  today 
and  we  can  get  them  to  you,  but,  as  I  say,  they  are  numbers  of  ap- 
prehensions, not  numbers  of  individuals. 

Senator  Hatch.  Well,  I  have  a  lot  of  other  questions,  but  I  think 
both  Senator  Thurmond  and  Senator  Simpson,  who  really  is  our 
ranking  member  on  this  side,  are  here  so  I  will  forego  those.  I  am 
convinced  you  will  do  a  terrific  job  and  I  intend  to  help  you  every 
step  of  the  way. 

Ms.  Meissner.  Thank  you  very  much. 

Senator  Hatch.  We  do  handle  an  awful  lot  of  immigration  prob- 
lems in  our  offices  here  and  in  Utah,  and  I  just  want  to  personally 
thank  the  INS  for  being  of  great  assistance  to  us  through  the  years 
because  there  are  no  axes  to  grind.  We  just  want  to  do  a  good  job 
and  make  life  as  reasonable  and  decent  for  human  beings  as  we 
possibly  can,  and  I  know  you  will  continue  that  cooperative  ap- 
proach. There  is  not  much  thanks  for  doing  it,  but  it  is  very,  very 
important.  Thank  you  very  much.  We  are  happy  to  have  your  fam- 
ily here  as  well. 

Ms.  Meissner.  Thank  you  very  much. 

Senator  Kennedy.  Senator  Thurmond. 

Senator  Thurmond.  Ms.  Meissner,  it  appears  that  reducing  the 
level  of  illegal  immigration  may  be  necessary  in  order  to  maintain 
public  support  for  appropriate  levels  of  legal  immigration.  What 
concrete  steps  do  you  propose  to  take  to  address  the  serious  prob- 
lem of  illegal  immigration? 

Ms.  Meissner.  Well,  I  think  the  matters  that  we  have  been  talk- 
ing about  here  today  are  examples  of  those  concrete  steps. 

Senator  THURMOND.  If  you  don't  mind,  speak  into  the  micro- 
phone so  we  can  hear  you. 

Ms.  Meissner.  Can  you  hear  me  now? 

Senator  THURMOND.  Please  pull  the  microphone  up  to  you. 

Ms.  Meissner.  I  think  the  things  that  we  have  been  speaking 
about  earlier  in  the  hearing  represent  concrete  steps.  We  obviously 
need  an  effective  Border  Patrol  so  that  we  can  prevent  entry  wher- 
ever possible.  We  also  need  to  be  sure  that  our  interior  enforcement 
is  operating  effectively.  We  have  to  have  a  balanced  program  of  de- 
tention space,  of  adequate  judges  for  deportation  hearings.  We  need 
to  emphasize  removal  so  that  the  message  goes  back  that  once  you 
arrive,  it  is  not  simply  a  chance  to  stay.  So  I  will  be  working  on 
£ill  of  those  kinds  of  programs,  as  well  as  trjdng  to  tighten  up  the 
management  of  the  Service  so  that  it  can  deliver  its  product  appro- 
priately. 

Senator  THURMOND.  Ms.  Meissner,  many  people  now  suggest 
that  our  armed  services  be  used  in  the  effort  to  reduce  illegal  immi- 
gration, but  in  the  past  such  activity  has  been  considered  inconsist- 
ent with  the  mission  of  the  armed  services.  Do  you  think  that  there 
are  circumstances  in  which  the  armed  services  should  be  called  on 
or  may  in  the  future  be  needed  to  stop  illegal  immigration  into  the 
United  States? 

Ms.  Meissner.  Well,  the  Defense  Department  and  the  National 
Guard  do  provide  important  support  at  the  present  time  to  the  op- 
erations of  the  Immigration  Service.  They  are  very  helpful  with 
equipment  and  technology.  They  are  helpful  where  radios  £ind  com- 
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munications  are  concerned.  We  get  help  on  training  missions,  in 
building  facilities,  clearing  brush  and  activities  like  that. 

I  think  that,  at  least  at  this  point,  I  would  say  that  it  is  appro- 
priate to  leave  the  role  of  the  military  services  as  a  support  role, 
and  I  certainly  would  hope  that  we  don't  see  the  day  where  it  is 
necessary  to  press  them  into  direct  service. 

Senator  THURMOND.  Ms.  Meissner,  I  do  not  believe  that  we 
should  view  immigration  simply  as  an  economic  matter,  but  cer- 
tainly that  is  a  relevant  issue.  There  appear  to  be  conflicting  stud- 
ies and  analyses  about  whether  immigrants  are  a  net  financial 
drain  or  provide  net  economic  benefits  after  they  arrive  in  this 
country. 

What  is  your  understanding  or  viewpoint  on  whether  immigrants 
are  an  economic  benefit  or  detriment  to  our  country,  and  the  size 
of  the  impact,  if  you  have  had  a  chsince  to  go  into  this? 

Ms.  Meissner.  Well,  that  is  a  very  difficult  set  of  questions.  I 
think  most  of  the  evidence  points  to  the  fact  that,  overall,  at  a 
macro  level  immigration  is  a  net  plus  for  the  country.  At  the  same 
time,  when  you  are  in  periods  of  high  immigration,  as  we  are  at 
the  present  time,  that  immigration  is  not  evenly  distributed  around 
the  country.  It  impacts  a  few  areas.  At  the  present  time,  immigra- 
tion is  basically  a  phenomenon  in  just  six  of  our  States,  and  where 
it  is  occurring  and  in  the  communities  and  neighborhoods  and 
cities  where  there  are  very  large  numbers  of  immigrants,  it  does 
create  difficulties  and  it  does  create  issues  which  need  to  be  ad- 
dressed. 

Senator  Thurmond.  As  I  emphasized  in  my  opening  statement, 
Ms.  Meissner,  the  public  seems  to  be  increasingly  concerned  with 
the  problems  of  immigration.  To  what  extent  do  you  think  the  INS 
Commissioner  should  be  responsive  to  public  concerns? 

Ms.  Meissner.  Well,  I  think  any  public  official  has  to  be  respon- 
sive to  public  concerns  as  much  as  possible.  Clearly,  we  have  to  be 
aware  of  public  attitudes.  At  the  same  time,  I  think  all  of  us  in 
elected  or  appointive  office  have  an  important  leadership  role  to 
play  in  explaining  to  the  public  what  it  is  that  is  going  on.  So  I 
hope  to  be  responsive,  but  I  also  hope  to  be  able  to  try  to  lay  out 
and  gain  a  greater  understanding  for  some  of  the  reasons  that  are 
behind  this  phenomenon. 

Senator  Thurmond.  With  your  fine  record,  I  presume  you  would 
not  hesitate  to  take  whatever  steps  are  necessary  to  control  the  sit- 
uation and  protect  the  American  people. 

Ms.  Meissner.  Thank  you. 

Senator  Thurmond.  Thank  you  very  much.  Thank  you,  Mr. 
Chairman. 

Senator  Kennedy.  Thank  you. 

Senator  Simpson. 

OPENING  STATEMENT  OF  SENATOR  SIMPSON 

Senator  Simpson.  Mr.  Chairman,  I  am  very  sorry  to  be  late,  but 
when  I  walked  in  and  saw  you  and  Senator  Hatch  sitting  there 
talking  about  employer  sanctions,  I  knew  the  forces  of  darkness 
had  joined  again.  [Laughter.] 

Senator  Kennedy.  You  are  going  to  have  to  get  used  to  this,  Ms. 
Meissner. 
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Ms.  Meissner.  I  have  never  seen  it  before.  [Laughter.] 

Senator  Simpson.  You  have  been  watching  this  for  15  years. 

And  then  to  see  Senator  Thurmond  and  I  bathed  in  the  gentle 
glow  of  truth  and  light — I  think  that  is  important.  [Laughter.] 

Senator  Kennedy.  I  think  he  has  got  a  little  Irish  blood  in  him. 

Senator  Simpson.  Well,  Mr.  Chairman,  you  and  I  know  this  per- 
son. I  welcome  you  to  this  committee,  and  to  Charles,  whom  I  have 
met,  and  I  think  I  have  met  your  children  before,  Christine  and 
Andrew. 

I  don't  think  there  has  been  a  time  in  my  nearly  15  years  in  the 
Senate  when  the  public  and  the  Congress  and  the  administration 
and  all  the  key  players,  and  I  mean  all  of  them,  have  been  more 
unified  in  calling  for  some  type  of  sensible,  reasonable  immigration 
reform.  This  presents  both  an  opportunity  and  a  great  caution, 
maybe  even  a  danger. 

No  one  knows  better  than  you  and  those  of  us  at  this  table,  Ted 
and  myself,  how  difficult  it  is  to  pass  immigration  control  legisla- 
tion. But  now  there  is  this  widespread  belief  out  there  that  some- 
thing has  to  be  done.  It  is  almost  a  demand  now  that  something 
has  to  be  done.  This  presents  an  opportunity  to  enact  some  sensible 
legislation,  as  I  say,  but  I  think  I  see  the  usual  anti-immigration 
and,  yes,  anti-immigrant  sentiments  running  high  in  the  country. 

Officeholders  like  all  of  us  who  usually  view  immigration  as  a 
dangerous  political  minefield  are  now  just  wandering  right  into  it. 
We  are  now  looking  at  the  issue  with  not  only  new  interest,  but 
great  relish,  and  that  could  lead  to  some  ill-advised  and  even  irre- 
sponsible immigration  legislation.  I  think  we  should  take  advan- 
tage of  the  opportunity,  and  I  think  we  should  do  that  carefully. 
We  must  use  the  opportunity  to  process  legislation  to  control  illegal 
immigration  without  damaging  our  historical  hospitality  to  immi- 
grants who  enter  legally. 

Mr.  Chairman,  I  know  of  no  better  person — and  you  and  I  know 
Doris  Meissner — I  know  of  no  better  person  to  be  the  Commissioner 
of  the  Immigration  and  Naturalization  Service  at  this  critical  time, 
bar  none.  No  Commissioner  has  been  better  prepared  for  this  job 
than  the  nominee,  and  I  can't  possibly  be  objective  and  I  know  you 
aren't  either.  We  know  the  work,  we  know  the  person,  we  know  the 
work  product. 

You  have  served  both  Democratic  and  Republican  administra- 
tions in  the  Justice  Department  for  8  years,  serving  as  Acting  Com- 
missioner and  Executive  Associate  Commissioner  in  the  Immigra- 
tion Service  for  5  years.  You  have  by  now  studied,  researched,  sur- 
veyed, framed,  munched  on,  and  commented  upon  almost  every  sin- 
gle aspect  of  immigration — asylum  issues,  refugee  issues,  verifica- 
tion processes,  employer  sanctions — with  your  work  as  director  of 
the  immigration  project  at  the  Carnegie  Endowment  for  Inter- 
national Peace.  So  you  have  a  headstart  over  everyone  else. 

I  am  very  pleased  to  see  the  President  taking  such  a  personal  in- 
terest. I  have  had  some  wonderful  visits  with  Janet  Reno.  She 
knows  this  issue.  She  comes  from  a  State  heavily  impacted  by  refu- 
gees and  immigration,  legal  and  illegal. 

You  will  know — at  least  I  think  you  will  know — what  is  real, 
what  is  fake,  what  is  emotion  and  what  are  the  usual  things  that 
drive  this  issue:  emotion,  fear,  guilt,  and  racism.  You  have  heard 
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me  say  it  a  thousand  times,  and  sometimes  sitting  right  there.  You 
know  the  players,  you  know  where  the  bones  are  buried,  and  I 
hope  that  you  remember  where  the  groups  lurk. 

I  hope  we  can  keep  this  administration  out  of  the  grip  of  the 
groups,  and  I  think  that  they  are  finally  paying  attention  and  they 
know  that  they  must  become  solid,  reasonable  players.  The  old 
stuff  is  no  good  anymore.  The  extremists  on  both  sides  of  this  issue 
hopefully  will  get  burned. 

I  am  ready  to  plow  that  middle  ground,  and  you  and  I  won't  al- 
ways agree,  but  I  think  this  is  a  case  where  the  President  and  the 
Attorney  General  have  chosen  the  very  best  person  for  the  job.  I 
resoundingly  applaud  your  nomination  and  look  forward  to  working 
with  you,  and  I  know  our  country  will  be  well  served  by  this  and 
I  congratulate  you. 
Ms.  Meissner.  Thank  you. 

Senator  Simpson.  Do  I  have  a  minute  for  one  question? 
Senator  Kennedy.  Sure. 

Senator  Simpson.  It  is  very  difficult  to  deal  with  him  sometimes, 
but  I  am  going  to  go  ahead  with  a  question. 

You  have  been  in  this  longer  than  I  have.  This  was  not  an  issue 
I  sought.  Senator  Kennedy  has  been  in  it  for  his  entire  term  here, 
and  Jerry  Tinker  and  Dick  Day,  and  you  know  the  players.  It  has 
been  a  great  pleasure  to  work  with  them. 

Senator  Kennedy  has  asked  you  some  questions  on  what  we 
should  do;  how  do  we  reassure  the  American  public;  how  do  we 
gain  control  over  illegal  immigration;  who  enters.  You  have  had  the 
question  on  employer  sanctions  and  I  understand  your  position,  but 
what  is  the  role  of  the  Labor  Department  there?  Does  the  Labor 
Department  have  a  role  in  enforcing  employer  sanctions?  Is  it  even 
possible  to  enforce  employer  sanctions  without  a  more  secure  ver- 
ification system? 

And  then,  even  though  it  is  a  multiquestion,  how  important  are 
structures  at  the  border?  Is  there  a  place  in  immigration  enforce- 
ment for  the  military  or  the  National  Guard?  I  resisted  that  always 
in  the  past.  That  is  a  broad,  multipart  question,  but  you  have  been 
at  it  for  a  long  time  and  I  would  appreciate  your  sharing  your 
views.  Governor  Wilson  of  California  has  requested  me  to  put  a 
question — I  would  have  put  it  myself,  and  he  certainly  impelled  me 
along— as  to  this  strip  down  in  El  Paso,  this  20  miles  of  highly  ur- 
banized border  at  El  Paso.  The  Immigration  Service  has  tripled  the 
ordinary  deployment  and  maintaining  that  strength  for  24  hours  a 
day  in  that  "hot  spot"  where  massive  illegal  immigration  occurs  in 
a  very  concentrated  sector. 

Would  it  be  cost-effective  to  maintain  for  a  time,  a  3-week  test, 
that  kind  of  deployment  in  other  hot  spots,  or  is  that  an  intrusive 
or  difficult  or  volatile  type  of  activity?  Could  you  share  with  me 
your  thoughts  on  that? 

Ms.  Meissner.  OK,  let  me  take  them  in  order.  Where  the  De- 
partment of  Labor  is  concerned,  of  course  there  is  a  role  for  the  De- 
partment of  Labor.  The  Department  of  Labor  has  the  authority  and 
the  responsibility  to  enforce  minimum  wage  laws,  child  labor  laws, 
OSHA,  and  so  forth.  I  think  I  said  earlier,  if  you  were  here— par- 
don me  for  repeating — generally,  violations  of  labor  laws  like  em- 
ployer sanctions  come  in  a  bunch. 
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Grenerally  employers  that  are  prepared  to  break  the  law  break  a 
number  of  laws,  so  that  close  coordination  and  close  working  rela- 
tionships between  the  Immigration  Service  and  the  Labor  Depart- 
ment are  terribly  important  at  the  Federal  level  as  well  as  at  the 
State  level.  States  have  an  important  role  and  responsibility  where 
labor  standards  are  concerned. 

Those  are  things  that  I  will  be  very  interested  in  looking  at  and 
I  will  try  as  much  as  possible  to  promote  very  close  cooperation  in 
that  area,  but  I  do  believe  that  when  all  is  said  and  done,  there 
is  an  essential  flaw  in  the  legislation  and  in  the  system  that  we 
use  where  sanctions  are  concerned,  and  that  is,  as  you  know,  the 
flaw  that  has  to  do  with  employers  verifying  and  their  ability  to 
look  at  a  document  and  quickly  and  easily  comply  with  the  law 
without  discriminating  against  the  applicant. 

So  if  we  are  to  be  serious  about  workplace  enforcement  and  if  we 
believe  that  eligibility  to  work  is  a  labor  standard  that  needs  to 
exist  in  this  country  in  the  kind  of  world  that  we  live  in,  then  I 
think  we  ultimately  have  to  face  that  question  of  documents  and 
of  employer  verification  procedures. 

Structures  at  the  border — there  are  structures  at  the  border.  We 
have  fences.  There  are  a  number  of  places  in  which  there  are  phys- 
ical barriers,  impediments.  How  much  or  how  little,  I  must  say  I 
am  not  prepared  to  comment  at  this  point.  I  think  there  is  a  place 
for  it.  At  the  same  time,  there  are  some  important  s3anbolic  issues 
that  are  attached  to  putting  up  physical  barriers.  I  think  we  need 
to  be  very  cautious. 

The  military — as  I  said  when  Senator  Thurmond  asked  about  the 
military — the  military,  both  through  the  Defense  Department  and 
through  the  National  Guard,  is  involved  today  in  border  enforce- 
ment. Their  involvement  really  dates  from  legislation  in  the  late 
1970's,  and  the  Border  Patrol  people  feel  very  comfortable  with  the 
role  that  the  military  is  playing  now.  They  give  a  lot  of  techno- 
logical support.  They  do  a  lot  of  things  that  allow  our  people  to  be 
on  the  line  performing  their  primary  functions.  I  think  we  would 
prefer  to  keep  the  role  of  the  military  in  a  support  position,  and 
I  certainly  hope  that  we  don't  face  circumstances  where  anything 
more  will  be  required. 

You  talked  about  the  El  Paso  experiment  and  the  two  crossing 
points,  San  Ysidro  and  El  Paso,  that  account  for  most  of  the  illegal 
entry.  This  experiment  that  has  been  going  on  in  El  Paso,  I  think, 
is  fascinating.  There  has  been  essentially  a  blockade  and  border 
crossing  has  really  been  cut  down  very  dramatically,  and  what  do 
we  find?  We  find  that  the  arrests,  the  apprehensions,  have  declined 
because  it  is  clear  that  people  are  not  going  to  be  able  to  cross  and 
so  they  are  not  trying. 

At  the  same  time,  we  find  that  about  85  to  90  percent  of  the  rev- 
enues of  the  commercial  sector  businesses  in  El  Paso  have  dis- 
appeared. So  it  really  demonstrates  how  interconnected  and  sort  of 
organically  linked  we  are  at  the  border,  Mexico  and  the  United 
States.  A  total  enforcement  regime  runs  up  against  the  very  impor- 
tant competing  objectives  of  business  and  commercial  activity  that 
goes  on  at  the  border. 

We  obviously  have  to  find  the  right  balance.  It  can't  be  either/ 
or.  In  the  California  situation,  with  the  new  resources  that  the  ad- 
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ministration  is  devoting  to  the  border,  the  intention  is  to  do  some 
very,  very  heavy  staffing  on  that  border  to  begin  to  really  deter- 
mine what  kind  of  a  balance  is  effective  to  discourage  in  a  serious 
way  the  crossing  without  absolutely  cutting  off  any  kind  of  oppor- 
tunity for  people  legitimately  to  cross  who  need  to.  That  is  some- 
thing that  I  think  we  have  to  work  at  and  it  is  a  very  important 
balance  to  try  to  find. 

Senator  Simpson.  I  think  you  are  right.  It  is  a  remarkable  thing 
happening  there  with  the  blockade,  and  yet  90  percent  of  those  sur- 
veyed endorsed  it,  which  is  another  part  of  what  I  was  saying  be- 
fore. Even  though  85  percent  of  the  business  community  said  they 
would  soon  be  out  of  business  in  certain  areas,  90  percent  of  the 
people  are  endorsing  the  proposal,  and  the  figures  are  rather  dra- 
matic as  to  the  decline  in  crime  and  all  the  rest  of  the  activity. 
That  is  not  an  ugly  statement;  that  is  just  real. 

Illegal  aliens,  of  course,  are  apprehended  and  many  agree  to  go 
back  voluntarily.  People  don't  understand  that.  Then  we  bus  them 
across  the  border.  In  the  past,  very,  very  few  of  those  people  have 
ever  claimed  asylum.  I  mean,  how  could  they  because  they  would 
have  to  say  they  were  fleeing  persecution  based  on  race,  religion, 
national  origin,  or  political  opinion  from  a  democratic  country  to 
our  south?  I  mean,  I  am  always  stunned  when  people  say  "asylees." 
There  are  no  asylees  from  Mexico.  They  may  be  asylees  from  some 
other  country  coming  through,  but  they  are  not  from  Mexico  be- 
cause Mexico  is  not  that  kind  of  country. 

Last  year,  we  had  614  Mexicans  claiming  political  asylum,  which 
is  surprising  in  itself  that  anyone  could  be  able  to  pull  that  one. 
However,  during  the  last  7  months  we  have  had  5,423  Mexicans 
claiming  asylum,  an  increase  of  900  percent.  Applications  are  now 
coming  in  at  1,000  a  month.  I  suppose  it  was  only  a  matter  of  time 
before  the  Mexican  migrants  and  their  attorneys  and  the  groups 
figured  out  how  they  could  delay  their  departure  from  the  U.S.  and 
get  work  authority,  as  Central  Americans  have  been  doing  for 
years.  Now  that  that  is  pretty  well  cleaned  up  down  there,  but  we 
will  have  to  ask  about  concluding  the  extension  of  their  temporary 
status.  I  am  sure  we  won't  get  very  far  with  that  one. 

It  is  clear  to  me  that  our  entire  asylum  process  has  been 
gimmicked  by  frivolous  claims  by  illegal  aliens.  True  asylees  are 
the  real  victims  of  this  broken  system,  I  think  you  would  agree, 
and  the  American  public.  Based  upon  your  years  at  the  INS  and 
as  a  scholar,  describe  what  specific  reform  measures  you  might 
take  as  Commissioner  to  reduce  the  abuse  of  the  current  asylum 
system,  which  is  what  has  given  rise,  ironically,  to  the  switch  into 
correcting  something  about  immigration,  although  they  are  totally 
different.  So  could  you  please  give  us  your  comments? 

Ms.  Meissner.  Well,  the  asylum  system  is  broken  and  we  do 
need  to  fix  it,  and  we  have  a  set  of  proposals  on  how  to  fix  it  that 
I  think  are  very,  very  ambitious  and  will  be  effective.  They  are 
based  on  the  notion  that  you  have  to  make  a  timely  decision  and 
you  have  to  interview  all  of  the  cases  and  you  have  to  most  quickly 
decide  who  the  true  refugees  are,  and  then  you  need  to  go  on,  deny 
the  others,  and  finish  the  process  in  a  timely  fashion  so  that  the 
delays  don't  in  and  of  themselves  invite  applications  that  create 
further  delays.  That  is  the  dynamic  that  is  presently  in  place.  That 
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is  what  is  giving  rise  to  the  abusive  claims  and  that  needs  to  be 
corrected. 

The  proposals  are  basically  ready.  We  will  be  coming  up  in  the 
next  week  or  two  to  brief  the  committee  on  what  it  is  that  we  have 
in  mind,  but  I  think  you  will  be  very  pleased. 

Senator  Simpson.  Well,  we  are  waiting  for  that  and  I  think  that 
with  some  negotiation  I  think  I  can  join  the  administration  on  an 
asylum  bill.  We  are  not  very  far  apart.  We  have  a  roll  call  vote, 
but  I  do  say  again  that  I  am  very  pleased.  As  I  watched  your  nomi- 
nation process  proceed,  I  wondered  how  best  I  could  help,  so  I  just 
kept  my  mouth  shut,  which  was  magnificent.  [Laughter.] 

I  thought  that  was  really  something  in  itself  that  I  had  done 
that.  So  I  am  very  pleased.  I  have  never  seen  the  stars  aligned  in 
this  fashion  where  we  have  the  President,  the  Attorney  General, 
the  INS,  all  committed.  That  has  not  been  the  case  in  a  rather 
lonely  bit  of  travel. 

So  I  thank  you  and  wish  you  the  very  best.  I  will  have  some  re- 
maining questions  I  will  submit  for  the  record  about  perhaps  how 
Mexico  could  assist  us  and  issues  of  Senator  Feinstein's  proposal 
of  the  border  fees,  issues  of  Senator  Boxer's  proposal  of  the  Na- 
tional Guard.  She  is  not  suggesting  the  Guard  on  the  border — she 
is  suggesting  the  Guard  to  be  doing  administrative  work  and  office 
work  while  the  Patrol  is  on  the  border.  She  was  saying  the  Na- 
tional Guard  serves  to  relieve  and  release  the  Border  Patrol  to  do 
its  job,  and  that  is,  I  think,  a  very  interesting  point. 

Well,  I  thank  you.  I  think  we  will  recess  at  this  time  until  Sen- 
ator Kennedy  returns.  Thank  you. 

Ms.  Meissner.  Thank  you.  Senator  Simpson.  I  certainly  appre- 
ciate your  kind  words  and  look  forward  to  continuing  this. 

[Questions  and  answers,  subsequently  submitted  for  the  record, 
follow:] 

Ms.  Meissner's  Responses  to  Questions  From  Senator  Simpson 

OCTOBER  6,  1993 

Question.  What,  if  anj^hing,  can  the  INS  do  to  assist  good-faith  employers  who 
want  to  hire  a  legal  work  force  without  discriminating,  and  who  have  learned  the 
hard  way  that  they  cannot  depend  on  the  documents  presented  by  prospective  em- 
ployees? 

Answer.  INS  would  like  to  be  in  a  position  to  devote  considerably  more  effort  to 
assisting  employers  to  comply  with  the  law.  Unfortunately,  the  resources  to  do  so 
are  scarce.  I  believe  that  the  best  assistance  we  can  give  to  employers  is  not  individ- 
ual assistance,  desirable  as  that  might  be,  but  improvements  in  the  documents  that 
INS  itself  issues,  vigorous  document  anti-fraud  enforcement,  and,  ultimately,  im- 
provements in  the  employer  sanctions  law  to  strengthen  the  ability  of  employers  to 
meet  verification  requirements  in  simple,  straightforward  ways. 

Question.  There  have  been  significant  advances  in  document-reader  technology 
which  may  assist  in  resolving  this  problem.  Will  INS  aggressively  pursue  the  imple- 
mentation of  these  technologies,  and  will  the  INS  cooperate  in  the  live  testing  of 
advanced  document  readers? 

Answer.  I  have  not  been  briefed  on  the  petrticulars  of  document  readers  and  test- 
ing them.  From  what  I  do  know  about  the  technology,  I  see  no  objection  whatsoever 
to  your  suggestion.  More  broadly,  I  want  to  enthusiastically  endorse  all  efforts  to 
bring  technological  advances  to  bear  in  crafting  solutions  to  immigration  control 
problems. 

Question.  Assuming  it  were  willing,  what  reasonable  steps  could  the  Mexican  gov- 
ernment take  to  assist  us  in  controUing  illegal  immigration  across  our  southern  bor- 
der? We  know  they  do  provide  some  help  in  apprehending  third  country  nationals, 
but  what  could  they  do  to  discourage  and  disrupt  the  large  illegal  cross-border  flows 
of  Mexicans  in  San  Ysidro,  El  Paso,  and  other  high  traffic  areas  along  the  U.S.- 
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Mexican  border.  What,  if  anything,  would  you  do  to  encourage  this  kind  of  coopera- 
tion? 

Answer.  In  another  context,  President  Sedinas  has  said  Mexico  want  to  send 
goods,  not  people,  to  the  U.S.  In  that  spirit,  the  Mexican  government,  in  my  experi- 
ence, is  increasingly  willing  to  work  closely  and  seriously  with  the  U.S.  on  matters 
surrounding  illegal  immigration,  even  though  cooperation  raises  sensitive  domestic 
poUtical  issues  for  the  government.  Evidence  of  this  is  in  the  incidents  this  spring 
surrounding  the  arrival  of  boatloads  of  Chinese  in  Mexican  Waters.  Other  kinds  of 
assistance  would  be  in  the  areas  of  combating  alien  smuggling  (some  cooperation 
has  always  occvirred  in  this  arena),  reopening  the  potential  for  interior  repatriation, 
and  potential  prisoner-return  arrangements. 

I  have  always  had  good  relations  with  Mexican  officials  and  believe  strongly  in 
bilateral  and  multilateral  cooperation  in  addressing  international  migration  issues. 
In  fact,  I  have  already  met  with  Mexico's  ambassador  to  the  U.S.  in  this  regard. 

Question.  At  present,  conditions  in  Mexico  are  such  that  few  asylum  claims  would 
be  meritorious,  nor  would  there  be  merit  to  most  claims  from  Canada,  western  Eu- 
ropean countries,  many  eastern  Eviropean  countries  and  other  countries.  Would  you 
support  the  designation  of  "safe"  countries  whose  nationals  would  not  be  allowed  to 
pursue  refugee  or  asylum  claims  in  the  U.S.? 

Answer.  I  am  very  uncomfortable  with  the  notion  of  "safe"  countries  as  a  basis 
for  screening  asylum  claims.  Even  though  few  claims  from  certain  countries  might 
be  meritorious,  if  they  exist,  we  should  be  willing  to  hear  and  consider  them.  This 
assumes,  of  course,  that  such  claims  are  honestly  and  truthfully  presented  and  not 
a  subterfuge  for  other  purposes. 

More  importantly,  the  designation  of  "safe"  to  some  migrant  source  nations  and 
not  to  others  will  inevitably  carry  with  it  a  foreign  policy  judgment  that  will  become 
a  political  decision.  We  have  finally  ended  the  Cold  War  with  its  slavish  depiction 
of  some  countries  as  refugee-producing  nations  because  they  had  Communist  gov- 
ernments, while  overlooking  extreme  circumstances  of  abuse  from  others  because 
they  supported  the  West.  I  would  not  want  to  open  up  a  similar  form  categorizing 
and  I  believe  the  "safe"  country  concept  brings  with  it  that  potential. 

[Recess.] 

Senator  KENNEDY.  We  will  come  back  to  order.  Just  a  few  areas 
that  I  would  like  to  just  draw  to  your  attention,  and  maybe  they 
will  be  included  in  your  earlier  responses  in  terms  of  the  restruc- 
turing and  reorganizing. 

We  have  a  regional  office,  or  I  guess  the  regional  one  technically 
is  up  in  Burlington,  VT,  but  the  major  one  is  in  Boston.  I  would 
hope  that  you  would  ask  one  of  your  top  officials  just  to  check  the 
way  that  individuals  enter  that  whole  process  and  system,  from  the 
phone  systems,  the  varying  messages,  who  you  have  to  punch  in 
if  you  want  this,  if  you  want  that.  I  mean,  unless  you  are  a  com- 
puter expert  and  have  a  pencil  and  a  paper  and  speak  English  ab- 
solutely fluently,  you  will  never  understand  or  work  your  way 
through  that  process  or  system.  I  mean,  it  is  just  extraordinary. 

I  think  we  have  to  get  in  the  modern  age,  and  my  office  is  on 
the  cutting  edge  of  using  the  computers  and  all  the  rest,  and  get- 
ting into  Internet.  We  had  to  do  that,  but  in  terms  of  the  entry 
level  of  the  system,  really  have  someone  check — it  is  not  only  in 
Boston,  but  the  other  centers — because  it  just  is  not  right  and  it 
makes  an  enormous  difference  in  terms  of  people  and  how  they 
view,  obviously,  government  and  how  we  view  them.  I  mean,  I 
think  it  is  something  which  has  been  ongoing  and  continuing  and 
has  deteriorated. 

Second,  on  the  follow-on  settlements,  we  have  in  Lowell,  MA,  the 
second  highest  number  of  Cambodians  outside  of  Phnom  Penh. 
Three  temples  are  up  there.  There  are  enormous  programs  in 
terms  of  bilingual  education  where  the  local  community  has  gone 
to  extraordinary — and  it  is  a  hard-pressed  community  and  you 
would  see  the  percentage  increase  in  their  budget  on  education  not 
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exceeded,  I  think,  in  any  other  community  in  Massachusetts,  and 
it  is  hard-pressed.  People  want  to  try  and  help,  people  really  do, 
but  they  needed  the  Khmer  books,  Khmer  teachers.  They  sent  peo- 
ple on  down  to  the  United  Nations.  They  went  to  extraordinary  ef- 
forts themselves  in  working  with  the  State  Department  and  others 
to  try  and  develop  some  programs  there. 

There  are  very  small  amounts  of  resources  there  that  can  be 
used  for  follow-on.  Other  areas  of  the  country  may  have  this  as 
well.  I  know  we  have  it,  and  be  sensitive  to  it  because  it  has  enor- 
mous impact  in  terms  of  these  communities  and  also  in  terms  of 
people's  attitudes  generally  on  issues  of  settlement.  I  would  be  glad 
to  visit  and  talk  with  you  later  about  it. 

Let  me  ask  you  about  individuals  who  are  illegal  who  are  appre- 
hended here.  Should  we  have  them  stay  for  their  sentence  and  then 
deport  them?  Some  people  think  that  we  should.  They  think  we 
ought  to  get  them  out  of  the  country,  and  then  others  say,  well,  if 
you  do  that,  they  will  be  right  back  in  here.  Have  you  thought 
about  that  at  all?  I  don't  know  what  your  own  views  about  that 
are. 

As  the  Judiciary  Committee,  we  are  always  interested  in  issues 
on  sentencing  and  issues  of  incarceration  and  other  kinds  of  ques- 
tions, but  I  am  just  wondering  if  you  had  formed  any  thought 
about 

Ms.  Meissner.  You  are  talking  about  criminal  aliens? 

Senator  Kennedy.  Yes. 

Ms.  Meissner.  OK,  and  they  are  sentenced  and  they  serve  their 
sentence  here.  Well,  one  of  the  problems  in  the  past  had  been  that 
criminals  served  their  sentence  and  then  were  obviously  subject  to 
deportation,  but  there  was  no  coordination  between  the  release  and 
the  deportation. 

Senator  Kennedy.  Absolutely. 

Ms.  Meissner.  That  linkage  has  been  bridged  and  there  is  now 
a  very  aggressive  program  that  INS  pursues  where  deportation 
hearings  are  given  in  the  prison.  The  immigration  judge  comes  to 
the  prison,  and  if  the  person  is  deportable  that  decision  is  made  so 
that  there  is  not  a  broken  link. 

But  the  further  issue,  of  course,  is  the  issue  of  whether  aliens 
should  serve  their  sentences  in  prison  from  the  country  that  they 
came  from  when  they  are  illegal,  and  that  is  a  thorny  question  that 
has  some  real  international  relations  dimensions  to  it,  but  it  also 
has  some  serious  cost  characteristics  here  in  the  United  States.  I 
think  it  is  something  that  is  being  looked  at  in  the  Justice  Depart- 
ment and  discussed  with  the  State  Department  and  it  is  an  area 
that  I  think  we  should  examine. 

Senator  Kennedy.  Grood;  I  don't  really  have  a  view.  I  can  make 
the  case  both  ways  and  I  just  don't  know,  but  people  ask  me  about 
it  and  I  think  it  would  be  useful  to  have  someone  like  yourself  with 
experience  give  us  your  reaction. 

On  the  backlog  on  naturalization,  I  hope  you  are  going  to  really 
take  a  look  at  that.  That  is  large  and  I  think  it  is  getting  larger, 
and  how  we  do  that  in  an  appropriate  kind  of  way  I  am  sure  will 
be  included.  I  don't  know  if  you  want  to  make  additional  comments 
today  or  let  me  ask  you  the  questions  and  have  you  submit  some 
additional  kinds  of  material  for  the  record,  but  I  would  be  inter- 
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ested  if  you  could  review  how  you  are  going  to  try  and  deal  with 
some  of  those  backlog  issues  on  naturalization  because  that  has  a 
lot  of  people  concerned. 

One  item  that  I  would  mention  to  you  is  when — not  if,  but  when 
we  get  health  insurance,  we  are  going  to  each  have  little  cards,  as 
the  President  pointed  out  the  other  night,  and  you  might  take  a 
look  at  this  to  see,  if  that  is  going  to  happen  to  all  Americans, 
whether  there  is  any  crossover  in  terms  of  I.D.  cards  and  where  we 
are  going  to  come  out.  I  think  all  Americans  are  going  to  want  a 
card  that  is  going  to  do  that  in  terms  of  their  health.  Does  it  have 
an  application  or  not?  Maybe  at  some  time  or  other  you  can  look 
at  that  and  let  us  know  whether  there  is  some  thinking  in  that 
area. 

I  would  just  mention  we  had  our  consultation  with  the  Secretary 
of  State,  Warren  Christopher,  the  other  day  about  the  number  of 
refugees,  and  we  were  reminded  that  the  Soviet  Union  still  has  not 
put  in  place  an  immigration  law.  I  remember  talking  to  Gorbachev 
when  he  was  the  General  Secretary  and  he  indicated  he  was  going 
to  put  it  in  place,  and  Yeltsin  had  indicated  it.  I  know  that  is  not 
the  first  order  of  priority,  obviously,  now  in  these  difficult  days,  but 
I  think  that  that  would  have  an  impact  and  could  have  an  impact 
in  terms  of  how  people  in  their  own  society  are  looking  at  their  sit- 
uation. I  think  it  would  be  very  welcome  here  and  it  is  certainly 
something  that  I  think  people  have  expected  over  a  long  period  of 
time. 

There  is  a  discrimination  suit  against  the  INS  over  discrimina- 
tion. The  INS  has  been  sued  over  discrimination  charges,  and  I 
guess  it  is  now  very  much  in  the  same  situation  that  the  FBI  was 
a  few  years  ago,  similar  charges  that  required  remedial  action.  Are 
you  aware  of  the  current  suit  against  the  INS  and  are  you  pre- 
pared to  pursue  the  issues  that  have  been  raised? 

Ms.  Meissner.  I  am  aware  of  the  suit  and,  in  addition  to  that, 
I  am  aware  of  an  internal  report  that  has  been  done  within  INS 
that  addresses  the  full  range  of  questions  that  have  to  do  with  pos- 
sible discrimination  against  African-Americans  and  diversity  in  the 
workforce. 

Here  again,  I  think  I  will  owe  a  real  debt  to  Chris  Sale,  who  has 
taken  this  issue  on  directly  and  has  pressed  for  reconimendations 
on  what  needs  to  be  done  to  reform  the  Agency  from  within  in  this 
regard.  I  would  say  to  you  that  I  am  absolutely  committed  to  equal 
employment  opportunity,  to  affirmative  action.  I  would  say  that  I 
would  not  be  here  before  you  today  if  I  had  not  myself  been  the 
beneficiary  of  efforts  to  reach  out  to  women  at  formative  points  in 
my  own  career,  and  I  certainly  share  that  commitment  where  oth- 
ers are  concerned. 

The  recommendations  that  have  been  made  where  INS  is  con- 
cerned go  to  the  core  of  its  promotion  policies,  its  hiring  and  re- 
cruitment efforts.  They  are  a  comprehensive  blueprint  for  how  to 
correct  the  problems  and  they  will  have  very  high  priority  for  me. 

Senator  KENNEDY.  Do  you  want  to  express  your  views  about  im- 
migration policies  and  NAFTA?  President  Salinas  had  indicated 
that  he  thinks  that  the  NAFTA  agreement  will  create  a  different 
economic  climate  in  Mexico  which  would  reduce  the  pressures  for 
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people  to  come  illegally  to  the  United  States.  Have  you  studied  this 
issue  or  reviewed  the  issue?  Do  you  have  any  opinions  about  it? 

Ms.  Meissner.  Well,  I  think  NAFTA  is  an  absolutely  essential 
element  of  any  kind  of  a  long-term  strategy  where  illegal  immigra- 
tion from  Mexico  is  concerned.  There  is  no  question  that  the  under- 
lying conditions  that  create  migration  for  economic  reasons  have  to 
be  addressed  by  growth  and  development  in  Mexico  itself.  NAFTA 
will  do  that.  It  is  a  long-term  proposition.  I  think  that  we  cannot 
expect  any  immediate,  quick  fixes  from  NAFTA  where  migration  is 
concerned,  but  it  is  absolutely  critical  over  the  longer  term  if  we 
intend  to  be  serious  about  the  disequilibrium  between  our  two 
countries. 

Senator  Kennedy.  Comments  have  been  made  about  enforce- 
ment along  the  border.  I  understand  the  INS  experimented  with 
Operation  Blockade  from  El  Paso  to  Juarez  and  rigorously  enforced 
the  border  at,  as  I  understand  it,  considerable  cost.  We  do  see  a 
drop  in  illegal  alien  apprehensions  down  in  El  Paso  from  800  a  day 
to  150  a  day.  The  El  Paso  downtown  business  community  dropped 
about  90  percent  in  business  sales.  I  am  wondering  if  you  are  fa- 
miliar with  that. 

Ms.  Meissner.  Well,  I  am  familiar  with  it  to  the  extent  that  I 
have  read  those  reports,  and  I  think  it  is  a  very  interesting  experi- 
ment in  trying  to  see  what  is  possible.  It  is  a  wonderful  example 
of  the  competing  priorities  that  we  have  on  the  border.  On  the  one 
hand,  you  have  commercial  interests,  and  on  the  other  hand  you 
have  enforcement  interests,  and  I  think  that  we  need  to  do  more 
of  that  kind  of  sort  of  pilot  programming  to  get  a  good  idea  of  what 
balance  is  the  best  balance  to  strike. 

Senator  Kennedy.  I  see  Senator  Feinstein  here.  I  would  ask  her 
if  she  would  terminate  the  hearing  after  her  questions.  I  want  to 
just  say  we  look  forward  to  supporting  you  and  urging  the  commit- 
tee to  take  early  action  on  your  nomination,  and  the  Senate  as 
well.  It  is  clearly  an  extraordinary  background  and  experience. 

I  think  one  other  item  which  has  been  mentioned  here,  but  I 
think  for  those  of  us  who  follow  these  issues,  the  fact  that  you 
sponsored  a  Vietnamese  family  is  really  a  very  insightful  comment 
about  your  own  deep-seated  caring  and  concern  about  these  issues. 
I  just  think  that  it  is  an  extraordinary  act  of  generosity  of  spirit. 
You  and  your  husband  and  your  son  and  daughter  ought  to  be  com- 
mended for  it.  It  is  a  great  example  for  all  Americans. 

We  will  look  forward  to  early  consideration  of  your  nomination, 
and  I  would  recognize  Senator  Feinstein. 

Ms.  Meissner.  Thank  you.  Senator. 

OPENING  STATTEMENT  OF  SENATOR  FEINSTEIN 

Senator  Feinstein  [presiding].  Thank  you  very  much,  Mr.  Chair- 
man, and  good  afternoon.  I  am  sorry  I  couldn't  be  here  earlier.  I 
got  a  little  involved  on  the  floor  in  a  liquid  reactor  debate  that  was 
going  on. 

We  have  had  a  good  opportunity  to  talk  and,  as  you  know,  it  is 
going  to  be  my  pleasure  to  support  you.  I  come  from  the  State  with 
the  largest  number  of  immigrants  in  the  Nation.  Probably  close  to 
50  percent  of  the  total  legal  and  illegal  immigrants  live  in  Califor- 
nia, and  the  great  bulk  of  illegal  immigrants  live  in  California,  now 
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believed  to  total  close  to  3  million.  This  has  launched  a  debate  in 
my  State  which  has  been  quite  considerable.  There  have  been  a 
number  of  proposals  made. 

As  I  mentioned  to  you,  I  had  the  pleasure  of  gomg  to  our  border 
with  the  Attorney  General,  and  she  has  committed  to  produce  a 
program  and  you  are  the  first  lynch  pin  in  that  program.  Much  of 
it  is  directed  at  organizational  reform  first,  and  then  some  addi- 
tional resources.  I  would  like  to  know  if  you  have  given  any 
thought  to  organizational  reform,  specifically  the  concept  of  a  bor- 
der management  agency  which  has  been  suggested,  and  I  was  won- 
dering if  you  might  care  to  make  any  comments  on  that  subject  at 

this  time.  ,,      ,      ^      ,      , 

Ms.  Meissner.  Well,  there  was  some  talk  about  a  border  man- 
agement agency  in  the  context  of  the  reinventing  Government  ini- 
tiative that  the  Vice  President  has  led.  Of  course,  you  know  it  is 
certainly  not  a  new  idea.  It  has  been  proposed  in  a  variety  of  per- 
mutations over  the  years. 

It  is  the  kind  of  proposal  that  has  some  immediate  attractiveness 
to  it.  Upon  any  kind  of  real  examination,  I  think  it  has  more  dis- 
advantages than  advantages,  but  it  is  not  part  of  the  administra- 
tion's program  at  this  point.  It  was  looked  at  and  it  was  not  part 
of  the  final  set  of  recommendations.  ,  ,     ,      ,      ^^ 

Instead,  we  will  be  taking  a  much  more  limited  look,  the  Cus- 
toms Service  and  the  Immigration  Service,  at  our  land  border  ac- 
tivities on  the  southern  border,  and  we  will  be  looking  for  not  only 
fiscal  savings,  but  we  will  be  looking  for  a  much  better,  more  con- 
solidated, single-minded  effort.  That  is  just  at  the  starting  stages 
but  that  is  on  a  fast  track  and  there  will  be  some  things  to  be  said 
about  that  in  the  next  several  months. 

Senator  Feinstein.  Since  I  have  been  back  here,  I  am  not  sure 
what  the  words  "fast  track"  really  mean. 
Ms.  Meissner.  An  unfortunate  choice. 

Senator  Feinstein.  I  once  thought  in  San  Francisco  when  I  was 
mayor  we  did  well  because  a  building  got  built  in  9  months,  and 
I  thought  that  was  a  fast  track. 

Let  me  just  state  the  concern  that  I  have.  The  Border  Patrol  op- 
erating at  50-percent  effectiveness  means  about  2,000  people  a 
night,  which  translates  into  close  to  600,000,  700,000  people  a  year 
illegally  coming  across  a  border  every  year,  every  day,  every 
month,  and  the  pressure  that  that  puts  on  our  systems  is  enor- 
mous, xu  J 
I  feel  very  strongly,  and  one  of  the  reasons  that  I  am  so  enthused 
about  your  candidacy  is  that  you  can  take  not  only  the  adoption  of 
a  Vietnamese  family,  but  the  adoption  of  an  agency,  INS  take  it 
out  of  orphan  status  and  raise  it  to  the  point  where  it  should  be 
today,  which  is  a  full-fledged,  operating  agency  that  is  able  to  work 
just  as  effectively  as  possible.  I  want  to  help  in  that  regard. 

I  mention  to  you  that  we  will  shortly  be  introducing  legislation 
to  increase  the  Border  Patrol,  to  provide  for  bilingualism  a  little  bit 
beyond  what  is  now  provided,  to  improve  the  infrastructure  of  the 
border  as  necessary,  the  equipping  of  the  people  that  work  in  those 
related  areas.  Customs,  INS,  to  provide  special  narcotics  abatement 
help,  and  to  fund  it  with  a  border-crossing  fee. 
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Much  of  what  I  see  here  now  when  you  propose  legislation  is  peo- 
ple say,  well,  where  is  the  funding  going  to  come  from.  It  seems 
to  me  that  just  as  one  might  cross  the  bridge,  or  the  17  bridges  be- 
tween Mexico  and  Texas  today,  or  into  Michigan  today,  this  be- 
comes a  very  useful  methodology  to  fund  what  you  need,  and  also 
to  improve  the  regular  crossing  of  the  border. 

I  have  been  there  now  on  two  occasions  since  I  have  been  a  Sen- 
ator and  the  border  gates,  24  of  them,  were  just  about  one-half 
staffed  and  the  backup  is  an  hour,  an  hour-and-a-half — pollution, 
dollars  lost,  people  waiting,  irascibility  rises,  all  of  that.  So  the 
thought  occurs  to  me,  if  we  can  adequately  fund  Customs,  INS, 
Border  Patrol,  all  of  the  Agencies  that  enforce  our  borders  with  a 
border-crossing  fee,  that  makes  very  good  sense.  What  would  be 
your  view  of  that? 

Ms.  Meissner.  Well,  I  have  no  philosophical  opposition  to  a  bor- 
der fee  at  all.  We  have  a  fee  already  that  is  a  border  fee  of  sorts 
because  it  is  for  airline  passengers  coming  in  and  out  of  the  coun- 
try, and  having  a  user  tax  for  that  purpose  is  already  in  practice 
and  is  acceptable. 

The  difficulty,  of  course,  is  the  practical  difficulty  of  not  having 
a  ticket  to  which  to  attach  a  border  fee.  So  what  we  need  tojJb  is 
we  need  to  work  to  find  a  practical  way  of  how  to  collect  the  money, 
and  that  involves  physical  changes  at  the  border.  It  involves  ac- 
countability where  cash  is  concerned.  It  involves  a  system  of  deal- 
ing with  double  currencies.  There  are  a  set  of  just  everyday  oper- 
ational issues  that  need  to  be  addressed,  but  I  am  absolutely  will- 
ing to  look  at  the  issue  and  certainly  can  see  what  the  benefits  of 
that  source  of  revenue  would  be.  But  I  think  we  have  to  plan  care- 
fully and  I  think  we  need  to  sit  down  and  really  look  at  what  the 
cost  benefit  of  that  kind  of  a  tax  would  be. 

Senator  Feinstein.  I  appreciate  that  very  much,  and  I  thank  you 
because  your  Department  has  historically  been  in  opposition  to  it. 
So  this  is,  I  think,  a  major  change  and  is  very  much  appreciated. 

Another  aspect  of  what  we  would  hope  to  be  able  to  use  this 
money  for  that  the  legislation  would  permit  would  be  to  increase 
good  citizenship  potential  of  immigrants  who  are  in  this  country  in 
terms  of  enabling  them  more  facility  to  learn  English  and  to  learn 
citizenship  and,  of  course,  with  a  view  of  becoming  a  naturalized 
citizen.  I  was  wondering  what  your  thoughts  might  be,  also,  with 
respect  to  the  naturalization  process  and  making  people  good  citi- 
zens when  they  are  here  legally. 

Ms.  Meissner.  Well,  naturalization  is  an  area  that  has  always 
been  of  very  strong  interest  to  me.  It  is,  I  think,  quite  interesting 
that  historically  as  a  nation  we  have  been  quite  benign  about  natu- 
ralization. I  mean,  obviously,  naturalization  has  always  been  avail- 
able and  you  apply  for  it,  and  so  forth,  but  we  have  never  aggres- 
sively promoted  naturalization,  and  I  think  that  is  something  that 
needs  to  change. 

I  think  we  are  living  in  a  period  where  we  need  to  really  make 
very  clear  the  benefits  of  naturalization  and  the  ways  in  which  you 
get  naturalization.  It  is  a  fine  line  because  you  don't  want  to  coerce 
people.  It  is  a  highly  personal  decision  and  people  have  very  per- 
sonal reasons  for  deciding  to  naturalize  or  not  to  naturalize,  but 
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they  shouldn't  decide  not  to  naturalize  because  they  are  frightened 
of  the  process  or  they  do  not  understand  what  it  is  that  is  required. 

I  think  that  if  we  do  try  to  make  people  understand,  we  will  find 
that  we  will  increase  our  naturalization  rates,  and  that  is  a  win/ 
win  situation  for  everybody.  It  is  very  good  for  the  Immigration 
Service.  It  is  a  positive  activity.  It  is  the  kind  of  thing  that  allows 
us  to  enter  into  very  productive  working  relationships  with  commu- 
nities, with  educational  institutions,  with  a  range  of  actors  that  are 
important  for  us  to  be  connected  with.  It  is  very  good  for  the  immi- 
grant himself  because  it  allows  them  to  bring  their  relatives  legally 
in  the  way  that  the  law  intends. 

I  think  it  is  a  very  important  thing  now  symbolically  in  a  time 
when  we  are  seeing  such  strong  anti-immigrant  backlash  because 
what  it  really  says  to  the  American  people  is  that  these  newcomers, 
these  new  people  in  our  midst,  in  fact,  adopt  our  values,  in  fact  buy 
into  what  we  believe  in,  and  are  joining  with  us  for  a  common 
cause.  So  I  think  that  it  is  my  intention  to  be  much  more  active 
on  the  part  of  the  Service  where  naturalization  is  concerned. 

Senator  Feinstein.  I  have  two  remaining  subjects  I  wanted  to 
discuss  with  you  briefly.  Before  I  do,  I  might  say  that  my  bill  also 
would  hope  that  the  border-crossing  fee  would  fund  the  administra- 
tion's program  which  is  now  in  Senator  Kennedy's  bill,  so  we  would 
hope  to  provide  a  methodology  to  fund  that  as  well. 

The  other  two  subjects  I  wanted  to  discuss  with  you — the  first  of 
them  is  border  enforcement,  I  believe,  has  to  be  bilateral  in  the 
sense  of  both  the  Canadians  and  the  Mexicans  and  other  countries. 
I  gather  China  is  very  cooperative.  I  recently  had  an  opportunity 
to  meet  with  the  President  of  China  in  Beijing.  He  assured  me  that 
China  was  going  to  do  everything  they  possibly  could  to  be  of  serv- 
ice to  us  and  see  that  they  take  the  necessary  actions,  and  it  was 
pointed  out  to  me  that  they  have. 

I  sent  a  letter  to  President  Salinas  and  got  a  response  to  that  let- 
ter which  indicated  that  the  Mexican  Government  was  not  adverse 
to  discussing  this  more  deeply,  and  I  would  really  very  much  like 
to  ask  you  if  you  would  be  willing  to  continue  those  discussions  be- 
cause I  am  concerned,  regardless  of  what  happens  with  the  North 
American  Free  Trade  Agreement,  that  this  is  not  going  to  stem  the 
tide  of  people  coming  over  that  border  because  if  you  are  poor  in 
Mexico,  there  is  no  help  for  you  in  terms  of  a  welfare  system  or 
medical  care  or  retirement  programs  or  pension  plans  or  things 
that  might  help  you  through.  With  a  58-cent-an-hour  minimum 
wage,  there  is  every  incentive  to  continue  to  come. 

So  I  think  if  we  are  to  enter  into  an  agreement  with  Mexico  on 
trade  issues,  obviously  some  joint  understanding  with  respect  to 
the  operation  of  a  border  is  extraordinarily  important.  So  my  ques- 
tion to  you  is,  as  the  Director,  would  you  be  willing  to  make  some 
of  those  points  and  to  work  with  our  State  Department  and  work 
with  Mexico  in  trying  to  get  them  to  come  around  to  understand 
the  importance  of  maintaining  their  share  of  border  enforcement? 

Ms.  Meissner.  Absolutely;  I  think  you  have  put  your  finger  on 
a  terribly  important  point,  and  that  is  that  when  all  is  said  and 
done  these  flows  of  people  are  an  international  phenomenon.  No 
country  can  go  it  alone  with  global  pressures  such  as  the  kind  that 
we  see  and  that  we  will  be  seeing,  and  we  need  not  only  bilateral 
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cooperation;  we  need  a  much  more  aggressive  international  outlook 
on  the  part  of  many  countries  to  find  ways  of  cooperating  where 
these  situations  are  concerned. 

In  the  international  arena,  we  have  only  one  instrument  that  ad- 
dresses these  issues,  and  that  is  the  refugee  convention.  We  prob- 
ably over  the  next  10,  20  years  need  a  range  of  international  in- 
struments that  set  standards  for  how  countries  deal  with  the  kinds 
of  movements  that  we  are  experiencing. 

Where  Mexico  is  concerned,  I  think  that  we  have  now  in  Mexico 
a  government  and  a  rising  generation  of  leaders  that  is  much  more 
interested  and  much  more  understands  the  fact  that  this  is  a  two- 
way  street.  I  endorse  your  sentiments  in  this  area. 

Senator  Feinstein.  Thank  you.  I  guess  right  now  my  under- 
standing of  an  issue  which  I  encountered  when  I  came  here — and 
I  know  there  are  very  strong  feelings  on  both  sides  on  this  commit- 
tee on  the  whole  issue  of  employer  sanctions.  Today,  if  somebody 
is  here  illegally,  we  obviously  would  like  them  to  go  home.  How  re- 
alistic that  is,  particularly  when  they  have  children  and  they  are 
in  school,  is  unknown  to  me. 

Having  said  that,  we  also  don't  want  them  to  avail  themselves 
of  our  rather  generous  welfare  system.  We  would  like  them  to  be 
able  to  get  along  based  on  their  own  industry  and  pay  taxes.  Yet, 
there  are  employer  sanctions  there  that  say  any  employer  that 
hires  them  gets  into  deep  trouble  with  our  Government,  and  deeper 
trouble  if  they  ever  sit  in  one  of  those  chairs  and  look  for  an  ap- 
pointment to  the  Government. 

So  I  would  really  appreciate  it  if  you  could  give  me  your  views 
on  both  the  point  and  counterpoint  to  this  question.  Do  we  continue 
with  employer  sanctions?  Do  we  take  another  course? 

Ms.  Meissner.  Well,  we  had  some  discussion  on  that  earlier,  so 
I  am  going  to  repeat  some  of  the  things  that  I  said  there.  I  do  be- 
lieve that  we  need  workplace  enforcement.  Jobs  in  this  country  are 
an  incentive  for  people  to  come  and  to  remain  illegally.  What  kind 
of  workplace  enforcement,  it  seems  to  me,  is  obviously  an  impor- 
tant question  that  is  still  very  much  in  contention. 

Employer  sanctions  basically  say  that  the  eligibility  to  work  in 
this  country  ought  to  be  a  labor  standard  in  the  same  way  that 
paying  minimum  wage,  not  violating  child  labor  laws,  eligibility  to 
work  is  an  attempt  to  add  that  to  the  labor  standards  regime  that 
we  have.  It  is  not  working  very  well,  and  it  is  not  working  very 
well  for  a  variety  of  reasons  that  the  executive  branch  needs  to  ad- 
dress, but  also  because  the  legislation  itself  makes  it  very,  very  dif- 
ficult. 

The  legislation  leaves  open  this  whole  question  of  documentation 
and  a  reliable  way  for  employers  to  verify  the  people  that  they  hire. 
That,  in  turn,  brings  into  play  questions  of  discrimination,  which 
are  obviously  things  that  we  don't  want  to  promote. 

So  I  think  that  we  are  very  much  at  a  point  where  we  need  to 
reexamine  the  whole  question  of  workplace  enforcement,  where  we 
need  to  determine  what  it  is  that  we  ought  to  be  doing  where  jobs 
are  concerned,  and  I  think  that  is  something  that  is  going  to  in- 
volve the  Congress  as  well  as  the  public,  but  I  think  the  time  is 
right. 
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Senator  Feinstein.  Well,  I  appreciate  your  saying  that.  I  would 
like  to  send  you  a  letter  I  just  received  from  a  rather  significant 
California  employer  who  just  had  the  INS  kind  of  swoop  in  and  200 
employees  were  arrested.  They  were  all  people  that  had  presented 
fraudulent  registration  cards.  I  saw  a  variety  of  them  at  the  border 
and  they  are  very  good  bogus  cards.  They  are  very  difficult  for  an 
employer  really  to  know,  and  I  imagine  people  can  become  very 
skilled  and  very  sophisticated.  I  also  understand  that  there  is  an- 
other methodology  where  employers  will  be  able  to  check. 

I  think  the  issue  of  the  so-called  identity  card  will  be  joined  when 
we  have  health  care.  Health  care  will  be  available  through  a  card, 
holographic,  for  every  legal  resident  of  America,  and  it  seems  to  me 
that  that  then  becomes  sort  of  a  definable  piece  of  identification  for 
£dl  of  us  who  are  legal  residents  of  America  to  use.  Perhaps  we  can 
stay  away  from  another  part  of  a  divisive  debate. 

Let  me  just  ask  a  final  question,  and  that  is  on  the  area  of  pro- 
fessionalism of  the  Border  Patrol.  In  my  visits,  I  saw  nothing  but 
professionalism,  and  I  want  to  say  that  and  say  that  very  clearly. 
Yet,  I  have  met  with  groups  in  Los  Angeles,  in  San  Francisco,  and 
in  San  Diego  who  are  really  filled  with  concern  that  there  are 
abuses. 

I  would  like  to  ask  you  how  you  would  handle  this.  How  would 
you  see  that  the  training  is  ongoing  and  really  relevant  to  creating 
the  most  professional  Border  Patrol  in  the  world  today? 

Ms.  Meissner.  Well,  in  my  statement  today  I  laid  out  three 
broad  goals  that  I  feel  strongly  should  guide  my  work  and  the  work 
of  the  Immigration  Service,  and  the  first  of  those  goals  was  profes- 
sionalism. I  believe  that  professionalism  is  not  only  the  Border  Pa- 
trol; it  is  all  activities  in  the  Immigration  Service  that  has  to  do 
with  customer  relations  on  the  telephone  just  as  it  has  to  do  with 
apprehensions  at  the  border. 

Obviously,  the  work  that  Border  Patrol  agents  do  is  extraor- 
dinarily difficult  work,  and  the  border  has  become  a  much  more 
dangerous  place  to  be  for  the  aliens  and  for  the  agents  alike.  The 
Border  Patrol,  I  think,  properly  is  very,  very  concerned  about  its 
own  training,  always  is  reviewing  its  training,  and  training  is 
something  that  we  have  to  constantly  be  funding  appropriately  and 
supporting,  and  so  forth. 

I  think  too,  though,  that  we  need  to  do  two  things,  in  addition. 
We  have  to  be  open,  I  think,  in  the  Immigration  Service  to  a  much 
broader  dialog  with  the  public  and  with  the  groups  that  are  con- 
cerned about  abuse  so  that  there  is  some  real  give  and  take.  There 
is  a  good  deal  of  defensiveness  and  a  good  deal  of  misunderstand- 
ing all  around,  and  some  of  those  channels  of  communication,  I 
think,  can  be  opened  and  I  will  try  to  open  them. 

In  addition  to  that,  there  is,  as  there  is  in  all  police  agencies,  a 
kind  of  a  pulling  together,  willingness  to  be  terribly  carefully  scru- 
tinized, and  some  of  that  has  to  be  overcome,  I  think,  by  very  clear 
direction  from  the  top  that  only  the  highest  standards  of  integrity 
and  performance  will  be  acceptable.  I  think  the  leadership  of  the 
Border  Patrol  and  the  rank-and-file  uniformly  endorse  that  view. 
I  think  that  where  abuse  occurs,  it  is  a  situation  of  a  few  bad  ap- 
ples, but  it  obviously  has  to  be  checked.  It  has  to  be  checked  imme- 
diately and  effectively,  and  we  will  do  that. 
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Senator  Feinstein.  Well,  thank  you  very  much.  Just  in  conclu- 
sion, I  really  think  you  are  the  right  person  at  the  right  time  for 
the  right  mission,  and  I  wish  you  great  good  luck.  My  job  will  be 
to  try  to  support  you  wherever  I  can.  Obviously,  I  am  the  last  one 
here,  so  I  want  to  say  thank  you  very  much. 

Ms.  Meissner.  Thank  you  very  much.  1  look  forward  to  working 
with  you. 

Senator  Feinstein.  I  do  have  a  statement  that  I  will  include  in 
the  record  at  this  point. 

[The  prepared  statement  of  Senator  Feinstein  follows:] 

Prepared  Statement  of  Senator  Dianne  Feinstein 

Thank  you,  Senator  Kennedy  and  welcome  Ms.  Meissner.  I  want  to  say  at  the  out- 
set that  I  enjoyed  our  conversation  last  week,  that  I'm  delighted  with  your  deep 
knowledge  and  long  experience  with  immigration  issues,  and  that  I  have  no  doubt 
that  you  will  make  an  impressive  Commissioner  of  the  Immigration  and  Naturaliza- 
tion Service.  I  support  your  nomination,  therefore,  wholeheartedly. 

Having  said  that,  however,  I  want  you  to  understand  that  these  times  permit  you 
no  "honeymoon."  It's  my  view  that,  as  Commissioner,  you  must  begin  on  day  one 
to  work  with  the  Attorney  General  to  remake  the  INS  into  a  highly  professional 
agency  that  lives  up  to  its  ftill  name:  the  Immigration  and  Naturalization  Service. 

Coming  from  California,  I  know  how  badly  resources  are  needed  for  personnel, 
equipment  and  infrastructure  to  secure  the  border  and  curtail  illegal  immigration — 
a  process  that  absolutely  has  to  begin  on  the  Southwestern  border  with  Mexico.  But 
I  also  know  that  those  activities  have  got  to  be  carried  out  professionally — without 
verbal  or  physical  abuse  of  persons  interrogated  or  detained. 

Just  as  the  INS  cannot  remain  the  stepchild  of  the  Department  of  Justice  that 
it's  been  for  so  long,  adequate  training  and  oversight  of  the  Border  Patrol  cannot 
continue  to  be  the  afterthought  of  the  INS  that — rightly  or  wrongly — much  of  the 
public  believes  it  to  be. 

Similarly,  the  INS's  "other  mission" — to  encourage  and  assist  legal  immigrants  to 
become  citizens  of  this  country — can  no  longer  take  a  back  seat  to  the  agency's  en- 
forcement functions.  If  the  agency  can't  handle  both  jobs,  perhaps  we  should  con- 
sider divesting  it  of  those  responsibiUties. 

Finally,  Ms.  Meissner,  this  Committee  will  be  looking  to  you,  as  well  as  to  the 
Attorney  General,  for  leadership  in  asylum  reform.  I  am  concerned  that,  in  the  proc- 
ess of  expediting  the  exclusion  of  persons  who  seek  to  enter  the  United  States  with- 
out just  cause  or  proper  documentation,  we  may  inadvertently  sweep  too  broadly 
and  exclude  men — and  especially  women — who  legitimately  fear  injury  or  death  if 
returned  to  their  point  of  departure  or  origin. 

I  recognize  that  there  are  no  easy  answers  here  and  look  forward  to  getting  your 
thoughts  on  how  best  to  address  the  tremendous  demands  now  placed  on  the  asylum 
system  later  in  these  proceedings. 

Our  mothers  were  both  immigrants,  Ms.  Meissner.  We  share  that  tradition,  and 
with  it  a  commitment  to  preserving  and  protecting  the  legal  inunigration  that  has 
served  America  so  well  throughout  its  history.  I  look  forward  to  working  closely  with 
you. 

Senator  Feinstein.  This  committee  is  adjourned. 
[Whereupon,  at  3:55  p.m.,  the  committee  was  adjourned.] 
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SISTANT ATTORNEY  GENERAL,  CRIMINAL 
DIVISION,  AND  EDUARDO  GONZALEZ  TO  BE 
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THURSDAY,  OCTOBER  14,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:19  a.m.  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Howell  Heflin  pre- 
siding. 

Also,  present:  Senators  Metzenbaum,  Hatch,  Thurmond,  Grass- 
ley,  Specter,  and  Cohen. 

OPENING  STATEMENT  OF  SENATOR  HEFLIN 

Senator  Heflin.  We  are  pleased  to  have  some  Senators  here  who 
desire  to  introduce  their  nominees.  Senator  D'Amato  is  here.  I 
think  you  are  here  to  introduce  Ms.  Harris.  Go  ahead,  sir. 

STATEMENT  OF  HON.  ALFONSE  M.  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Mr.  Chairman,  members  of  the  committee, 
first  of  all  let  me  ask  that  my  remarks  be  placed  in  the  record  as 
if  read  in  their  entirety,  and  I  can  save  the  committee  some  time. 

Senator  Heflin.  Thank  you. 

Senator  D'Amato.  But  I  would  be  remiss  if  I  did  not  say,  Mr. 
Chairman,  that  I  am  tremendously  honored  and  pleased  to  be  able 
to  introduce  to  this  committee  Jo  Ann  Harris,  whom  the  President 
has  nominated  to  be  the  Assistant  Attorney  General  in  charge  of 
the  Criminal  Division. 

She  is  outstanding.  She  is  a  lawyer's  lawyer.  She  has  a  reputa- 
tion and  a  background  that  uniquely  qualify  her  for  this  position. 
Having  graduated  from  NYU  cum  laude,  she  clerked  for  one  of  our 
judges  in  the  second  circuit,  a  distinguished  judge,  Judge  Pierce, 
from  1972  to  1974.  From  1974  until  1980,  she  was  the  co-deputy 
chief  of  the  criminal  division  in  the  Southern  District  of  New  York. 
She  left  for  a  short  period  of  time  and  came  back  again  in  1981, 
where  she  held  the  position  of  senior  litigation  counsel  responsible 
for  the  trial  of  major  criminal  and  civil  cases. 

Let  me,  if  I  might,  because  I  think  it  is  worthy  of  note,  quote  a 
little  excerpt  that  comes  from  the  New  York  Law  Journal  about  Jo 
Ann  Harris  as  lead  counsel  in  the  prosecution  of  the  Reverend 
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Moon  case,  Reverend  Moon  having  been  accused  of  siphoning  off 
millions  of  dollars,  et  cetera,  a  very  complex,  long  case. 

In  that  case,  one  of  the  opposing  lawyers,  Charles  Stillman,  said 
of  the  case  he  could  point  to  no  lawyer — now,  remember,  this  is 
counsel  on  the  opposite  side — no  lawyer  who  could  bring  a  better 
sense  of  balance  and  justice  to  the  big,  tough  decisions  that  had  to 
be  made  when  setting  policy  for  criminal  prosecutions  at  the  na- 
tional level.  I  think  that  says  it  all. 

I  am  proud  to  present  her.  I  would  like  to  introduce  her  husband, 
Gregory,  whom  I  have  known  for  a  while.  He  is  president  of  the 
New  York  State  Air  Force  Association.  Gregory,  it  is  good  to  have 
you  with  us.  He  is  a  very  important  constituent  of  mine.  Literally 
thousands  of  people  listen  to  him,  and  so  that  is  why  he  is  tremen- 
dously important. 

There  was  one  other  thing.  In  1978,  the  U.S.  attorneys  women's 
basketball  team  won  the  league  championship.  I  want  you  to  know 
that  Jo  Ann  Harris  was  the  center  on  that  team.  [Laughter.] 

She  is  an  excellent  advocate,  a  great  scholar,  a  person  of  great 
balance  and  tremendous  background,  and  I  want  you  to  know  that 
I  believe  that  in  the  Justice  Department,  in  the  Criminal  Division, 
we  need  people  who  have  that  balance.  We  need  desperately  to 
have  people  who  are  going  to  look  at  the  law  and  the  manner  in 
which  it  should  be  applied,  who  are  not  going  to  be  looking  for 
scalps  and  have  the  kind  of  balance  that  says,  yes,  we  are  going 
to  be  tough,  but  we  are  going  to  be  fair.  I  think  Jo  Ann  Harris  is 
that  kind  of  person,  so  I  am  delighted  to  present  her  to  this  com- 
mittee. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  Statement  of  Senator  Alfonse  M.  D'Amato 

Mr.  Chairman,  I  am  honored  today  to  present  to  this  Committee  Jo  Ann  Harris, 
whom  the  President  has  nominated  to  be  an  Assistant  Attorney  General  for  the 
Criminal  Division.  It  is  with  great  pleasure  that  I  bring  Ms.  Harris  before  this  Com- 
mittee. I  would  also  hke  to  welcome  her  husband  Gregory,  who  is  currently  the 
President  of  the  New  York  State  Air  Force  Association. 

Jo  Ann  Harris  comes  before  this  Committee  with  a  distinguished  background. 
After  graduating  Cum  Laude  from  New  York  University  in  1972,  Ms.  Harris  began 
her  legal  career  as  a  clerk  for  Judge  Lawrence  W.  Pierce,  a  former  U.S.  District 
Judge  in  the  Southern  District  of  New  York. 

Ms.  Harris  then  began  a  nine-year  career  as  a  prosecutor.  In  1974  she  became 
an  assistant  U.S.  Attorney  in  the  Southern  District,  and  rose  to  become  the  co-dep- 
uty chief  of  the  Criminal  Division.  In  1979,  Ms.  Harris  moved  to  Washington,  D.C. 
as  Chief  of  the  Fraud  Section  in  the  Department  of  Justice  Criminal  Division  head- 
quarters. 

As  her  expertise  in  criminal  law  expanded,  Ms.  Harris  was  hired  in  1981  by  the 
U.S.  Attorney's  office  in  the  Southern  District.  There  she  held  the  position  of  Senior 
Litigation  Counsel,  responsible  for  trial  of  major  criminal  and  civil  cases  and  for 
training  Assistant  United  States  Attorneys  throughout  the  country.  Ms.  Harris' 
hard  work  there  earned  her  the  title  of  Executive  Assistant  U.S.  Attorney,  the  Of- 
fice's number-three  position. 

In  the  1983  case  of  United  States  v.  Sun  Myung  Moon,  Jo  Ann  Harris  led  the  gov- 
ernment team  in  the  prosecution  of  Sun  Mjnang  Moon  on  obstruction  of  justice  and 
tax  charges.  Reverend  Moon  was  charged  with  filing  false  income  tax  returns  and 
members  of  his  church  were  charged  with  blocking  the  investigation  of  those  re- 
turns. Ms.  Harris's  commanding  presence  in  the  courtroom  coupled  with  her  inipres- 
sive  knowledge  of  criminal  trial  procedure  were  key  factors  in  the  government's  im- 
pressive victory  in  the  courtroom.  "The  New  York  Law  Journal"  quoted  Charles 
Stillman,  one  of  the  lawyers  opposing  Ms.  Harris  in  the  Reverend  Moon  case,  as 
saying  "*  *  *  he  could  point  to  no  lawyer  who  could  bring  a  better  sense  of  balance 
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and  justice  to  the  big,  tough  decisions  that  have  to  be  made  when  setting  poHcy  for 
criminal  prosecutions  at  the  national  level." 

Ms.  Harris's  law  experience  also  includes  an  extensive  teaching  resume,  having 
been  a  visiting  or  adjunct  professor  at  such  schools  as  Emory,  Fordham,  Harvard, 
Hofstra,  New  York  Law,  Pace,  and  the  National  Institute  of  Trial  Advocacy. 

However,  no  introduction  of  Jo  Ann  Harris  would  ever  be  complete  without  includ- 
ing her  achievements  as  the  star  center  of  the  U.S.  Attorney's  women's  basketball 
team.  It  was  her  excellent  athletic  ability  which  led  the  team  to  their  first  League 
Championship  in  1978. 

Mr.  Chairman,  I  am  confident  that  Jo  Ann  Harris  will  prove  worthy  of  this  Com- 
mittee's support.  She  has  the  experience  necessary  to  undertake  the  position  of  As- 
sistant Attorney  General  with  the  highest  degree  of  competence.  Through  the  span 
of  her  career,  Ms.  Harris  has  proven  that  the  overwhelming  power  which  she  has 
been  granted  as  a  federal  prosecutor  can  be  used  to  the  benefit  of  all  Americans. 
It  is  with  great  honor  that  I  present  Jo  Ann  Harris  to  this  Committee. 

Senator  Heflin.  Thank  you.  We  will  ask  you  if  you  will  now,  Ms. 
Harris,  step  aside  and  we  will  have  the  introduction  of  Mr. 
Eduardo  Gonzalez,  to  be  the  Director  of  the  U.S.  Marshals  Service. 
Senator  Graham  and  Senator  Mack  are  here  and  we  would  be  de- 
lighted to  hear  from  them. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORHJA 

Senator  Graham.  Thank  you  very  much,  Mr.  Chairman  and 
members  of  the  committee.  It  is  a  great  honor  to  be  able  to  intro- 
duce today  Mr.  Eduardo  Gonzalez  as  the  nominee  to  be  Director  of 
the  U.S.  Marshals  Service. 

Chief  Gonzalez,  as  those  of  us  in  Florida  have  come  to  know  him, 
has  served  the  State  of  Florida  with  distinction.  In  the  Metropoli- 
tan Dade  County  Police  Department,  he  served  in  important  ad- 
ministrative positions  from  1965  to  1992,  a  period  of  26.5  years, 
with  one  of  the  largest  and,  I  think,  most  professional  law  enforce- 
ment agencies  in  local  government  in  the  country.  Since  March 
1992,  he  has  served  as  chief  of  police  of  Tampa. 

During  this  period.  Chief  Gonzalez  has  been  known  as  one  who 
was  confident,  innovative,  and  had  an  inherent  ability  to  work  with 
others.  He  was  instrumental  in  evolving  both  police  departments 
from  a  traditional  model  of  policing  to  a  more  contemporary  com- 
munity-oriented model  long  before  that  was  popular. 

In  February  of  this  year,  I  had  the  privilege  of  working  for  Chief 
Gonzalez  during  a  day  spent  with  the  x  ray  squad,  a  community- 
oriented  policing  program  that  patrols  public  housing  areas  such  as 
Ponce  de  Leon  and  College  Hill.  During  that  experience,  we  worked 
on  foot,  we  worked  on  bicycles,  in  cars,  but  a  great  deal  of  time  was 
spent  dealing  directly  with  the  people  of  those  communities  to  build 
up  a  relationship  of  trust  between  law  enforcement  and  the  citi- 
zens. I  also  learned  about  leadership.  I  learned  about  the  special 
respect  that  the  police  on  the  beat  had  for  Chief  Gonzalez. 

Obviously,  the  President  and  the  Attorney  General  have  deep  re- 
spect for  Chief  Gronzalez  or  they  would  not  have  nominated  him  to 
this  important  position,  but  it  is  another,  I  think,  equally  impor- 
tant fact  that  he  is  so  highly  regarded  by  those  who  have  worked 
under  his  leadership  and  command. 

In  September,  I  met  with  Chief  Gronzalez  informally  to  discuss 
his  thinking  about  the  future  of  the  Marshals  Service.  He  noted  the 
fact  that  the  U.S.  Marshals  Service  is  one  of  the  Nation's  oldest 
Federal  law  enforcement  agencies  and  has  the  increasingly  difficult 
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task  of  providing  a  range  of  services — court  security,  Federal  fugi- 
tive apprehension,  witness  protection,  prisoner  transportation, 
maintenance  of  drug-related,  seized  assets,  and  the  service  and 
execution  of  Federal  court  orders. 

He  also  expressed  concern  about  the  problems  of  the  Marshals 
Service,  problems  relating  to  diversity,  organization,  communica- 
tion, resource  allocation  within  the  Service  and  within  the  judici- 
ary. I  was  impressed  by  his  knowledge  and  thought.  I  believe  that 
he  undoubtedly  will  hit  the  ground  running  once  he  is  confirmed. 
In  fact,  in  just  a  short  time  I  am  certain  that  the  Nation  will  come 
to  know  the  quality  of  Chief  Gonzalez  as  Floridians  have  known  it 
for  almost  three  decades. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  introduce  to  this 
committee  an  outstanding  nominee  and  urge  Chief  Gonzalez'  early 
confirmation  as  Director  of  the  U.S.  Marshals  Service. 

Thank  you. 

Senator  Heflin.  Senator  Mack. 

STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 

THE  STATE  OF  FLORffiA 

Senator  Mack.  Mr.  Chairman,  members  of  the  committee,  it  is 
a  pleasure  to  be  here  today  to  introduce  Mr.  Eduardo  Gonzalez  for 
confirmation  as  Director  of  the  U.S.  Marshals  Service.  I  would  like 
to  add  that  I  am  particularly  pleased  to  be  here  because  Eddie  is 
the  second  Floridian  in  recent  years  to  be  appointed  to  this  posi- 
tion, the  former  being  the  Honorable  Michael  Moore. 

Those  who  have  worked  closely  with  Eddie  have  the  highest  re- 
gard for  his  abilities  as  a  law  enforcement  officer,  his  talents  as  a 
manager,  and  his  personal  integrity.  Over  the  course  of  his  career, 
from  a  patrol  officer  in  Miami  to  the  chief  of  police  in  Tampa, 
Eddie  acquired  these  traits  through  his  unyielding  commitment  to 
law  enforcement  and  his  community. 

He  clearly  understands  the  crucial  link  between  law  enforcenient 
and  community,  and  he  is  active  in  many  different  organizations 
that  promote  these  ideals.  Holding  true  to  this  principle,  Eddie's 
work  as  chief  of  the  Tampa  Police  Department  led  to  a  better  rela- 
tionship between  the  community  and  the  department. 

Prior  to  becoming  the  chief  of  the  Tampa  police,  he  served  in  nu- 
merous capacities  in  the  Metro  Dade  Police  Department,  conclud- 
ing with  the  position  of  deputy  director  of  the  department,  which 
he  held  for  6  years.  In  his  last  year  at  Metro  Dade,  he  adminis- 
tered a  budget  that  totaled  approximately  $254  million,  and  which 
supported  3,753  authorized  positions. 

One  final  note  about  Eddie's  career  which  I  believe  makes  him 
uniquely  qualified  for  this  position:  From  1980  to  1983,  he  served 
as  the  chief  of  the  court  services  division  at  Metro  Dade.  I  am  told 
that  the  division's  responsibilities  are  similar  to  those  of  the  Mar- 
shals Service  and  that  the  division  works  closely  with  the  Service 
on  various  matters.  Eddie  performed  these  duties,  as  with  each  of 
his  assignments,  in  an  exemplary  manner. 

I  look  forward  to  working  with  him  over  the  next  several  years 
to  make  sure  the  Marshals  Service  works  closely  with  Florida  offi- 
cials to  help  combat  the  serious  crime  problems  which  we  now  face. 
I  have  no  doubt  that  the  nominee's  experience  in  law  enforcement 
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and  his  commitment  to  community  and  country  will  not  only  be  of 
benefit  to  Florida,  but  also  to  our  Nation. 

I  greatly  appreciate  the  opportunity  to  present  Eddie  to  the 
members  of  the  committee  and  I  urge  you  to  vote  favorably  for  this 
nomination. 

Thank  you,  Mr.  Chairman. 

Senator  Heflin.  Thank  you.  Senator  Simon  wanted  to  be  here  to 
participate  in  the  presentation  of  Jo  Ann  Harris — she  is  an  Illinois 
native — ^but  he  is  chairing  a  hearing  and  he  asked  that  his  state- 
ment be  entered  into  the  record,  and  it  will  be  so  entered. 

[The  prepared  statement  of  Senator  Simon  follows:] 

Prepared  Statement  of  Senator  Paul  Simon 

Mr.  Chairman,  I  wish  to  express  my  strong  support  for  Jo  Ann  Harris,  who  has 
been  nominated  to  be  Assistant  Attorney  General  in  charge  of  the  Criminal  Division 
at  the  Department  of  Justice. 

An  Illinois  native,  Ms.  Harris  decided  to  go  to  law  school  after  severad  years  in 
journalism.  Aft«r  clerking  for  Judge  Lawrence  Pierce  in  the  Southern  District  of 
New  York,  she  worked  as  an  Assistant  U.S.  Attorney  and  later  Deputy  Chief  of  the 
Criminal  Division  in  the  U.S.  Attorney's  Office  for  the  Southern  District  of  New 
York. 

For  several  years  during  the  Cairter  Administration,  Ms.  Harris  served  as  Chief 
of  the  Fraud  Section  of  the  Criminal  Division  at  the  Department  of  Justice,  aft«r 
which  she  returned  to  the  U.S.  Attorney's  Office  in  the  Southern  District  of  New 
York  where  she  rose  to  second  in  charge. 

Since  that  time,  Ms.  Harris  has  been  in  private  practice  and  has  taught  law  at 
various  universities.  She  has  also  been  active  with  the  Pace  University  Battered 
Women's  Justice  Center. 

Support  for  this  nominee  is  very,  very  broad — and  with  good  reason.  Clearly,  her 
legad  background  as  a  prosecutor,  a  defense  attorney  and  an  academic,  and  her  sen- 
sitivity to  those  less  fortunate  wiU  enable  Ms.  Harris  to  serve  the  nation  weU  as 
Assistant  Attorney  General  for  the  Criminal  Division.  I  look  forward  to  her  con- 
firmation. 

Senator  Heflin.  If  there  are  other  statements  that  would  like  to 
be  entered  into  the  record  pertaining  to  introductions,  we  will  be 
delighted  to  keep  the  record  open  until  the  end  of  the  day  for  that. 

We  will  excuse  the  Senators  because  we  know  they  have  many 
other  things  to  do. 

If  Ms.  Harris  and  Mr.  Gonzalez  will  come  forward  and  raise  their 
right  hands,  I  will  give  them  the  oath. 

Do  each  of  you  solemnly  swear  that  the  testimony  that  you  will 
give  at  this  hearing  will  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  you  God? 

Ms.  Harris.  I  do. 

Mr.  Gonzalez.  I  do. 

Senator  Heflin.  We  will  also  now  have  opening  statements  from 
any  of  the  Senators  that  are  present.  Senator  Hatch,  do  you  have 
an  opening  statement? 

Senator  Hatch.  I  do,  Mr.  Chairman.  I  appreciate  it,  and  I  would 
ask  that  my  full  statement  be  placed  in  the  record  at  this  point. 

Senator  Heflin.  It  will  be  so  ordered. 

OPENING  STATEMENT  OF  SENATOR  HATCH 

Senator  Hatch.  As  this  administration  continues  our  Nation's 
battle  against  drugs  and  violent  crime,  the  Judiciary  Committee 
will  be  hearing  from  President  Clinton's  nominee  to  be  Assistant 
Attorney  General  for  the  Criminal  Division,  Jo  Ann  Harris. 
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Ms.  Harris,  I  believe  you  have  a  very  distinguished  record  as  a 
prosecutor,  criminal  defense  lawyer  and,  of  course,  as  a  law  school 
professor.  From  what  I  see,  you  are  an  excellent  choice  for  this  po- 
sition. 

The  committee  also,  of  course,  is  hearing  from  Eduardo  Gonzalez, 
the  President's  nominee  for  Director  of  the  U.S.  Marshals  Service. 
Chief  Gonzalez  has  been  in  law  enforcement  for  over  28  years,  ris- 
ing through  the  ranks  of  the  Metro  Dade  Police  Department  in 
Miami,  FL,  as  both  of  the  Senators  have  said,  and  I  am  pleased  to 
see  you  have  this  opportunity  myself. 

As  you  know,  our  State  of  Utah  is  very  concerned  about  crime, 
criminal  activity,  youth  gangs,  rural  crime.  We  are  a  trans- 
shipment State  for  drugs.  We  have  got  problems  that  I  think  are 
duplicated  in  many  similar  smaller  rural  States  and  States  that 
have  good  highways  systems. 

I  have  been  troubled  with  what  I  would  consider  less  resolute 
signals  coming  from  this  administration,  especially  with  regard  to 
drug  and  crime  control.  I  have  raised  these  concerns  during  pre- 
vious confirmation  hearings  of  Justice  Department  officials  and  I 
have  raised  it  on  the  Senate  floor. 

I  don't  mean  to  be  critical,  but  I  don't  think  the  administration 
has  taken  these  areas  as  seriously  as  they  should,  and  perhaps  the 
reason  is  that  you  are  not  in  place  yet.  But  I  am  hoping,  Ms.  Har- 
ris, as  you  get  into  place,  and  you,  Mr.  Gonzalez,  that  you  will  real- 
ly take  this  seriously.  We  have  got  to  have  an  antidrug  policy  in 
this  country  and  in  this  administration  that  makes  a  difference. 

It  seems  to  me  that  we  have  got  to  have  an  approach  that  really 
attacks  the  root  causes  of  crime  as  part  of  it,  but  that,  to  me,  is 
only  part  of  it.  I  think  we  have  got  to  go  way  beyond  that.  General 
Reno  is  concerned  about  those  things  and  I  think  we  all  are,  but 
I  believe  that  we  have  to  spend  dollars  on  treatment  and  alter- 
native sanctions  only  after  we  have  ensured  the  law-abiding  people 
of  America  that  we  have  adequate  prison  space  to  house  those  who 
should  be  there. 

In  my  view,  I  think  this  administration  has  let  the  American 
people  down  by  a  sharp  decrease  in  prison  cells  and  construction. 
As  you  recall,  there  is  currently  over  $1.1  billion  in  prison  construc- 
tion funds  waiting  to  be  spent.  Instead  of  using  it  to  build  prisons, 
the  Department  astonishingly  called  for  a  $130  million  reduction  in 
prison  construction  funds.  They  rescinded  over  $130  million,  and  to 
me  that  is  a  giant  step  in  the  wrong  direction. 

I  would  like  to  see  you  really  take  this  seriously  once  you  get 
there  and  work  with  us  up  here.  I  would  like  to  see  a  bipartisan 
effort  against  crime  rather  than  the  constant  beating  of  our  breasts 
up  here  and  screaming  and  shouting  on  both  sides  of  the  issue  in 
the  ways  that  have  occurred  in  the  past,  as  we  have  failed  to  enact 
really  effective  anticrime  legislation.  I  think  we  can  do  it  this  year 
if  we  would  get  rid  of  some  of  the  politics  and  do  what  is  best  for 
our  American  people. 

There  are  a  lot  of  other  things  that  I  wish  I  could  stay  to  ask 
questions  on,  but  I  have  to  be  to  a  Finance  Committee  markup  on 
NAFTA,  and  I  think  the  President  wants  us  to  help  on  that  as 
much  as  we  can  and  I  certainly  have  been  trying.  But  I  am  proud 
to  see  both  of  these  nominations.  I  think  you  are  both  excellent 
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people  from  all  that  I  can  see  and  I  intend  certainly  at  this  point 
to  support  both  of  you.  It  is  important  we  get  both  of  you  in  place, 
and  especially  you,  Ms.  Harris,  because  this  position  has  gone  un- 
filled for  too  long  a  time  already,  and  you  can  count  on  me  to  be 
open  and  to  do  everything  I  can  to  assist  you  in  this  job  and  being 
able  to  do  it  in  a  way  that  it  really  needs  to  be  done. 

So,  thanks  for  being  willing  to  serve,  both  of  you,  and  welcome 
to  the  committee.  Thank  you  very  much. 

[The  prepared  Statement  of  Senator  Hatch  follows:] 

Prepared  Statement  of  Senator  Orrin  G.  Hatch 

As  this  Administration  continues  our  nation's  battle  against  drugs  and  violent 
crime,  the  Judiciary  Committee  will  be  hearing  from  President  Clinton's  nominee 
to  be  the  Assistant  Attorney  General  for  the  Criminal  Division^^Jo  Ann  Harris.  Ms. 
Harris  has  a  distinguished  record  as  a  prosecutor,  criminal  defense  attome>  and 
law  school  professor. 

The  Committee  will  also  be  hearing  from  Eduardo  Gonzalez,  the  President's  nomi- 
nee for  Director  of  the  U.S.  Marshals  Service.  Chief  Gonzalez  has  been  in  law  en- 
forcement for  over  28  years,  rising  through  the  ranks  of  the  Metro-Dade  PoUce  De- 
partment in  Miami,  Florida.  1  am  pleased  to  have  both  of  these  nominees  before  the 
Committee. 

Utahans  are  increasingly  concerned  about  violent  crimes,  gang  activity,  and  drug 
dealing  in  our  state.  The  federal  government  has  an  important  role  to  play  in  com- 
bating these  crimes. 

For  this  reason,  I  am  troubled  by  some  of  the  less  than  resolute  signals  coming 
from  this  Administration  on  the  issues  of  drug  and  crime  control.  I  have  raised 
these  concerns  during  previous  confirmation  hearings  on  Justice  Department  offi- 
cials and  on  the  Senate  floor. 

This  Administration  seems  to  be  very  focused  on  the  "root  causes"  of  crime,  on 
alternatives  to  incarceration,  and  drug  treatment.  I  do  not  quarrel  with  the  need 
to  treat  those  who  are  in  fact  treatable.  Yet,  I  believe  dollars  should  be  spent  on 
treatment  and  alternative  sanctions  only  after  we  have  ensured  the  law-abiding  peo- 
ple of  America  that  we  have  adequate  prison  space  to  house  those  who  should  be 
there.  In  my  view,  the  Administration  has  let  the  American  people  down  by  not  sup- 
porting a  sharp  increase  in  prison  cells. 

There  are,  unfortunately,  many  dangerous  people  out  there.  We  need  to  put  them 
away  for  a  long  time — that  is  the  most  important  thing  we  can  do  to  combat  violent 
crime.  The  Administration  seems  to  think  that  our  nation's  prisons  are  filled  with 
people  who  shouldn't  be  there.  Yet,  the  Bureau  of  Justice  Statistics  reports  that  94 
percent  of  all  state  inmates  are  either  violent  or  repeat  offenders. 

The  Department  could  at  least  spend  the  prison  construction  money  it  already 
has.  There  is  currently  over  $1.1  billion  in  prison  construction  funds  waiting  to  be 
spent.  Instead  of  using  it  to  btiild  prisons,  the  Department,  astonishingly  rescinded 
over  $130  million  in  prison  construction  funds.  This  is  a  giant  step  in  the  wrong 
direction. 

The  Dole-Hatch  "Neighborhood  Security  Act"  authorizes  $3  billion  for  prison  con- 
struction and  operation  over  the  next  five  years,  and  we  pay  for  it.  This  includes 
construction  of  regional  prisons  in  which  state  violent  offenders  can  be  housed. 

Instead  of  funding  more  prison  construction,  the  Democrat  crime  bill,  which  the 
Department  of  Justice  endorses,  actually  authorizes  the  early  release  of  convicted 
violent  inmates — up  to  one  year  early — if  they  complete  a  drug  treatment  program. 
The  Attorney  General,  recently  said,  "the  *  *  *  thing  we've  got  to  do  in  both  the 
state  and  federal  systems  is  make  sure  we  get  truth  in  sentencing."  ["Legal  Times", 
October  4,  1993].  Determinate,  true  sentencing  already  exists  in  the  federal  sys- 
tem—-we  have  binding  sentencing  guidelines  and  there  is  no  parole.  But  the  Admin- 
istration's crime  bill  guts  truth  in  sentencing  by  permitting  federal  inmates,  violent 
or  otherwise,  to  sign  up  for  early  release  if  they  complete  a  drug  treatment  program. 
I  would  love  to  see  the  sign  up  sheet  for  this  program  at  Leavenworth  or  Marion 
prisons. 

In  a  reversal  of  the  policy  of  RepubUcan  administrations,  the  Clinton  Administra- 
tion bill  also  drops  a  tough  provision  which  authorizes  the  death  penalty  for  drug 
kingpins.  The  measure  has  previously  passed  the  Senate  and  the  House  by  over- 
whelming numbers.  I  believe  this  death  penalty  is  constitutional.  Instead  of  being 
solicitous  of  the  supposed  rights  of  drug  criminals,  a  real  crime  fighting  Administra- 
tion would  have  supported  this  provision  and  defended  its  constitutionality  in  court. 
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On  the  subject  of  drugs,  this  Administration  is  past  due  on  providing  Congress 
and  the  nation  a  national  drug  strategy.  Despite  the  absence  of  such  coherent  plan- 
ning, the  White  House  has  already  concluded  that  the  Drug  Enforcement  Adminis- 
tration should  be  merged  into  the  FBI,  a  proposal  concerning  which  I  have  many 
questions. 

Despite  the  call  for  additonal  law  enforcement  officers  on  the  street,  their  bill  also 
cuts  current  law  enforcement  grants  to  states  by  75  percent  unless  they  comply  with 
unprecedented  and  costly  mandatory  counsel  standards  for  convicted  murders  seek- 
ing to  overturn  their  death  sentence.  Placing  law  enforcement  officers  on  the  streets 
appears  secondary  to  giving  convicted  murders  new  attorneys.  Incidentally,  this 
would  cost  my  state  of  Utah  over  $2.6  milUon.  Alabama  would  lose  over  $5.1  million 
in  law  enforcement  formula  grants. 

This  Administration  supports  a  habeas  corpus  "reform"  proposal  which  is  more  fa- 
vorable to  convicted  mvu-derers  seeking  endless  appeals  oi  their  sentences  than  cur- 
rent law.  This  is  another  turning  back  of  the  clock  from  RepubUcan  predecessors. 
The  habeas  corpus  reform  proposal  in  the  Dole-Hatch  bill,  which  passed  the  Senate 
58  to  40  in  the  last  Congress,  is  a  true  limitation  on  these  abuses. 

Yet  another  area  of  this  Administration's  retreat  on  crime  is  the  recent  Depart- 
ment of  Justice  decision  to  support  the  appeal  of  a  repeat  offender  convicted  of  traf- 
ficking in  child  pornography.  In  one  more  repudiation  of  its  Republican  predecessor's 
hard-nosed  stand,  the  Department  actually  filed  a  brief  before  the  Supreme  Court 
arguing  for  a  narrow  interpretation  of  the  federal  law  prohibiting  the  sale  and  pos- 
session of  such  material.  This  is  a  case  in  which  the  Republican  Administration  had 
won  the  conviction  against  the  child  pomographer  and  had  the  conviction  upheld 
on  appeal. 

These  are  but  a  few  of  the  growing  list  of  examples  of  where  this  Administration 
appears  soft-headed  in  its  approach  to  crime  and  drug  control.  As  Assistant  Attor- 
ney General,  Ms.  Harris  wiU  play  a  vital  role  in  implementing  or  revising  these  poli- 
cies. 

For  these  reasons,  I  look  forward  to  today's  testimony  and  to  discussing  these  is- 
sues at  length. 

Senator  Heflin.  Senator  Thurmond,  do  you  have  an  opening 
statement? 

Senator  Thurmond.  No,  I  have  no  opening  statement. 

Senator  Heflin.  Ms.  Harris,  if  you  will  come  forward,  we  are  de- 
lighted to  have  you  today.  You  have  a  background  of  participation 
in  criminal  law.  I  can't  think  of  any  administration  that  I  know  of 
or  have  read  of  who  has  looked  at  individuals  who  have  a  back- 
ground and  experience  in  criminal  law  as  much  as  this  administra- 
tion, Janet  Reno  being  a  district  attorney  and  coming  from  a  large 
center  where  she  knows  the  problems  of  drug  wars,  and  Phil 
Heymann,  who  has  a  distinguished  career  as  an  Assistant  Attorney 
General  in  charge  of  the  Criminal  Division  and  as  a  professor  and 
as  a  person  who  has  been  very  active,  and  now  you. 

I  don't  think  that  there  has  been  any  administration  that  has 
had  individuals  that  have  been  appointed  to  the  positions  in  the 
Department  of  Justice  who  have  a  better  knowledge  in  regard  to 
the  operation.  We  know  that  individuals  are  the  ones  who  make 
changes  occur  relative  to  situations  that  have  developed,  and  we 
look  forward  to  the  fact  that  you  will  have  people  working  with  you 
with  great  backgrounds  in  regard  to  criminal  law  enforcement. 

If  there  are  members  of  your  family  or  friends  that  are  here  that 
you  would  further  like  to  introduce,  we  would  be  delighted  for  you 
to  do  that. 

TESTIMONY  OF  JO  ANN  HARRIS,  TO  BE  ASSISTANT  ATTORNEY 
GENERAL,  CRIMINAL  DIVISION,  U.S.  DEPARTMENT  OF  JUS- 
TICE 

Ms.  Harris.  Actually,  Mr.  Chairman,  Judge,  Senator,  there  are 
a  few  more  words  that  I  really  would  like  to  say  about  my  family. 
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Senator  Heflin.  All  right.  Thank  you. 

Ms.  Harris.  I  am  honored  to  be  here,  but  I  want  to  say  that  it 
is  because  of  Greg  that  I  am  here.  He  is  the  one  who  is  responsible 
for  my  coming  forth  and  taking  up  this  challenge,  and  let  me  just 
explain  to  you.  This  man  is  one  of  the  original  Tuskegee  airmen, 
the  black  Air  Force,  or  Army-Air  Force  unit  in  World  War  II. 

Last  spring,  as  it  became  apparent  that  I  was  going  to  have  the 
chance  to  be  named  for  this  job,  and  as  I  was  struggling  with  per- 
sonal plans  and  the  hardship  that  I  knew  that  this  would  cause 
Greg,  he  came  to  me  and  he  said  very  simply,  do  it  for  the  country. 
That  may  sound  corny  and  pretentious,  but  those  simple  words 
came  from  an  American  patriot,  and  that  is  the  stock  that  I  come 
from  as  well.  My  parents,  if  they  were  alive  today,  would  be  here 
saying  exactly  the  same  thing,  do  it  for  the  country,  and  I  simply 
hope  that  the  job  I  do,  if  confirmed,  will  be  worthy  of  those  words. 

Thank  you. 

Senator  Heflin.  Well,  let  me  ask  you  a  few  questions.  You  have 
had  experience  as  a  Federal  prosecutor,  as  head  of  the  Department 
of  Justice's  Criminal  Division  Fraud  Section,  as  a  white  collar 
criminal  defense  attorney,  and  as  a  law  professor  and  a  lecturer. 
How  have  these  experiences  prepared  you  for  the  position  for  which 
you  have  been  nominated? 

Ms.  Harris.  Let  me  begin  with  my  concept  of  the  position  for 
which  I  have  been  nominated,  and  it  is  that  I  will  be  leading  the 
Federal  criminal  law  enforcement  efforts  of  this  country  and  lead- 
ing a  very  large  division  of  the  Department  of  Justice  in  Washing- 
ton. . 

My  view  of  the  experience  that  prepares  a  person  for  this  job  is, 
first,  as  a  line  prosecutor,  starting  with  small  cases,  working 
through  big  cases,  then  as  a  supervisor  of  line  prosecutors  in  the 
U.S.  attorneys  office  in  New  York.  I  didn't  do  just  fancy  white  col- 
lar cases.  I  did  drug  cases,  bank  robberies.  I  have  done  every  kind 
of  Federal  prosecution,  and  supervised  assistants  and  taught  as- 
sistants— that  is,  assistant  U.S.  attorneys— how  to  do  those  cases. 
That  is  important,  I  believe. 

Then  my  experience  in  the  Department  of  Justice,  when  I  came 
down  as  Chief  of  the  Fraud  Section,  I  think,  just  widened  my  per- 
spective so  incredibly  because  I  learned  how  to  manage  a  rather 
large  unit  of  people  and  I  learned  the  policy  development,  the  stra- 
tegic law  enforcement  policies  that  had  to  be  developed  on  a  na- 
tional scale  as  opposed  to  one-district  scale. 

My  teaching  is  important  to  me,  and  it  is  important  to  me  be- 
cause I  care  very  much  about  the  development  of  young  lawyers 
who  are  dedicated  to  the  fair  and  forceful  pursuit  of  the  law.  All 
of  those  experiences,  I  think,  will  help  me  do  the  job,  if  confirmed, 
and  it  will  make  me  worthy  of  your  confirmation. 

Senator  Heflin.  Obviously,  there  are  a  lot  of  people  who  support 
the  death  penalty  in  some  instances  who  are  concerned  about,  or 
have  expressed  some  concern  about  your  involvement  with  a  com- 
mittee that  expressed  some  concerns  about  the  death  penalty.  As 
head  of  the  Criminal  Division,  would  you  have  any  hesitation  in 
enforcing  statutes  that  include  the  Federal  death  penalty,  even 
thoiigh  you  may  personally  have  some  feelings  relative  to  the  death 
penalty? 
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Ms.  Harris.  Mr.  Chairman,  my  training  is  as  a  Federal  prosecu- 
tor enforcing  the  criminal  law.  If  there  are  criminal  statutes  that 
are  constitutionally  valid  and  sound  involving  the  death  penalty,  I 
will  fulfill  my  responsibility,  but  let  me  add  that  I  personally  am 
troubled  by  the  use  of  the  death  penalty. 

Senator  Heflin.  If  confirmed,  there  are  many  crucial  matters 
that  will  confront  you  as  Assistant  Attorney  General  for  the  Crimi- 
nal Division.  A  recent  editorial  in  the  Legal  Times  entitled  "Crime- 
Stopping  Reinvention"  says  it  is  a  truism  that  if  everything  is  a 
priority,  then  nothing  is.  If  confirmed  as  Assistant  Attorney  Gen- 
eral for  the  Criminal  Division,  what  would  be  your  priorities  for 
Federal  criminal  law  enforcement,  and  why? 

Ms.  Harris.  I  have  not  seen  that  particular  editorial,  Mr.  Chair- 
man, but  let  me  put  it  this  way.  My  first  priority,  if  confinned,  is 
to  survey  and  evaluate  the  allocation  of  resources  right  now  in  the 
Criminal  Division  of  the  Department  of  Justice  and  to  make  sure 
that  we  are  allocating  those  resources  in  line  with  what  are  the 
moving,  important  enforcement  issues  that  we  are  facing  right 
now. 

Clearly,  among  those  are  violent  crime,  drugs.  I  see  those  things 
very  related.  I  am  concerned  about  the  terrorism  aspects  of  violent 
crime  and  what  this  country  may  be  facing.  Those  are  the  kinds 
of  priorities,  but  may  I  say  this  as  well.  We  cannot  forget  the  dam- 
age that  white-collar  crime  does  to  the  confidence  of  people  in  this 
country,  and  part  of  my  evaluation  of  the  allocation  of  resources  in 
the  Criminal  Division  will  be  to  make  sure  that  our  white-collar  re- 
sources are  being  focused  on  what  are  the  burning  problems  in 
white-collar  crime. 

Senator  Heflin.  If  confirmed,  your  relationship  with  U.S.  attor- 
neys will  be  critical.  What  do  you  consider  to  be  the  Assistant  At- 
torney General's  role  in  supporting  and  guiding  U.S.  attorneys 
throughout  the  country? 

Ms.  Harris.  I  should  have  said  in  answer  to  one  of  your  earlier 
questions  that  part  of  my  background  here  that  helps  me,  I  believe, 
fulfill  the  responsibilities  of  the  job  of  Assistant  Attorney  General 
is  the  fact  that  I  have  worked  in  a  U.S.  attorney's  office  and  I  know 
that  culture  very  well,  as  well  as  the  culture  in  the  Department  of 
Justice. 

I  believe  that  actually  the  two  simple  words  that  you  have  used 
are  sort  of  the  benchmarks  of  what  the  relationship  should  be.  It 
should  be  guiding  in  the  sense  that  I  believe  the  Criminal  Division 
should  be  responsible  for  the  development  of  national  policy  and  of 
working  with  the  U.S.  attorneys  to  develop  strategic  law  enforce- 
ment techniques  to  address  the  serious  crime  problems. 

And  the  Criminal  Division  should  be  supporting  the  U.S.  attor- 
neys in  all  the  ways  that  the  Criminal  Division  does  support  the 
U.S.  attorneys.  We  have  reservoirs  of  expertise  in  particular  areas. 
The  U.S.  attorneys  will  always  be  the  chief  law  enforcement  offi- 
cers of  their  districts,  but  this  country  in  its  own  way  is  getting 
smaller  and  smaller  and  as  far  as  working  together  on  national 
strategies,  I  hope,  because  of  my  background,  because  of  the  people 
involved,  that  I  can  work  very  closely  with  the  U.S.  attorneys. 

Senator  HEFLIN.  I  know  you  were  involved  in  drafting  a  report 
by  the  Association  of  the  Bar  of  the  City  of  New  York  that  supports 
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the  position  that  Justice  Department  lawyers  are  bound  by  the 
code  of  professional  responsibility.  What  steps  would  you  take  as 
head  of  the  Criminal  Division  to  ensure  there  is  no  misconduct  or 
abuse  of  office  by  U.S.  attorneys? 

Ms.  Harris.  Let  me  address  your  question  generally  first.  I  feel 
very,  very  strongly  that  credibility  of  Federal  prosecutors  in  terms 
of  their  ethical  conduct  is  so  important  to  the  perception  and  the 
reality  of  Federal  law  enforcement  in  this  country.  We  must  have 
prosecutors  who  are  fair  and  forceful,  and  perceived  to  be  that  way. 

In  terms  of  this  issue  relating  to  the  professional  code  of  conduct, 
as  you  know,  there  is  a  rule  right  now  that  is  out  for  comment  re- 
lating to  certain  ethical  questions.  That  report  from  the  Association 
of  the  Bar,  which  I  signed  and  which  a  lot  of  prosecutors  signed, 
actually  calls  for  a  balanced  look  at  some  very  complicated  issues 
relating  to  the  code  of  ethics  and,  as  I  say,  it  is  under  consideration 
right  now. 

Let  me  cut  through  that  and  just  say  very  plainly.  Federal  pros- 
ecutors must  get  up  every  morning  with  one  thing  in  mind,  to  go 
into  the  office  and  to  forcefully  enforce  the  Federal  criminal  law 
fairly  and  effectively  without  fear  or  favor,  and  that  is  what  I  ex- 
pect every  one  of  them  to  do. 

Senator  Heflin.  Do  you  think  that  existing  safeguards  are  sufTi- 
cient  to  maintain  ethical  standards  governing  prosecutorial  mis- 
conduct? 

Ms.  Harris.  Senator,  I  hesitate  only  because  I  so  firmly  feel  that 
it  is  so  important  that  Federal  prosecutors  operate  at  the  highest 
ethical  standards  and  be  perceived  to  be  so  that  I  haven't  really 
looked  at  it  in  terms  of  State  rules  of  conduct.  As  you  know.  State 
rules  of  conduct  vary  from  State  to  State,  and  so  it  is  difficult  for 
me  to  answer  the  question  in  terms  of  State  rules  of  conduct.  But 
I  assure  you,  and  I  hope  my  background  says  this,  that  one  of  the 
most  important  things  that  I  believe  is  that  Federal  prosecutors 
must  be  perceived  and  actually  act  at  the  highest  standards  of  con- 
duct. 

Senator  Heflin.  What  type  of  relationship  do  you  think  the  As- 
sistant Attorney  General  for  the  Criminal  Division  should  foster 
with  State  and  local  prosecutors  and  local  law  enforcement? 

Ms.  Harris.  I  believe,  and  have  believed  for  a  long,  long  time, 
that  there  is  more  than  enough  work  for  all  of  us  to  do,  and  I  be- 
lieve that  we  should  be  working  together  not  only  nationally  in 
terms  of  task  forces  and  formulating  strategies,  but  in  every  dis- 
trict in  this  country  Federal  prosecutors  should  be  working  with 
State  prosecutors.  We  should  be  working  to  bring  together  Federal 
law  enforcement  agencies.  State  law  enforcement  agencies.  We  are 
all  on  the  same  side,  and  I  will  do  everything  I  can  to  effect  that 
cooperation. 

Senator  Heflin.  Since  their  inception,  the  Federal  sentencing 
guidelines  have  been  the  subject  of  debate  and  controversy.  In  fact, 
one  district  court  judge  recently  resigned  because,  according  to 
press  accounts,  he  could  no  longer  follow  Federal  sentencing  guide- 
lines in  criminal  cases.  The  press  reported  that  this  Federal  judge 
that  mandatory  guidelines  were  too  harsh  and  too  rigid. 
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As  head  of  the  Criminal  Division,  how  would  you  address  the  ar- 
gument that  the  guidelines  are  too  inflexible  and  may  impose  sen- 
tences that  are  disproportionate  to  the  severity  of  the  offense? 

Ms.  Harris.  Mr.  Chairman,  I  believe  in  the  goals  of  the  sentenc- 
ing guidelines  and  I  believe  in  the  flexibility  that  the  Sentencing 
Commission  has  been  given  in  terms  of  those  guidelines.  As  you 
have  noted,  I  was  a  defense  attorney  for  a  period  of  time  and,  in 
connection  with  that,  was  on  the  CJA  list  representing  indigent  de- 
fendants. 

Anecdotally,  from  time  to  time,  I  think  that  the  guidelines  can 
be  viewed  as  inflexible,  and  that  is  why  the  Commission,  I  think, 
you  know,  works  through  these  issues,  considers  these  issues  all 
the  time,  and  is  able  to  make  adjustments. 

Senator  Heflin.  You  have  written  articles  and  lectured  on  the 
subject  of  RICO,  the  Racketeer  Influenced  and  Corrupt  Organiza- 
tions Act.  As  you  know,  this  statute  is  commonly  used  against  or- 
gEinized  crime  figures,  drug  traffickers,  and  Wall  Street  criminals. 
The  statute  provides  for  harsher  fines,  prison  sentences,  and  for- 
feiture of  earnings.  Do  you  have  any  thoughts  on  how  the  Justice 
Department  can  more  effectively  use  this  statute  to  prosecute  white 
collar  criminals? 

Ms.  Harris.  Mr.  Chairman,  I  believe  that  the  RICO  statute  is 
one  of  the  most  effective  crime  enforcement  tools  that  you  have 
given  us.  I  think  that  through  the  years  the  Department  of  Justice 
has  recognized  that  and  has  worked  with  U.S.  attorneys'  offices  in 
terms  of  using  that  statute  effectively. 

As  you  know,  the  Organized  Crime  Section  of  the  Department  of 
Justice  has  jurisdiction  over  the  use  of  that  statute,  and  I  think 
that  statute  is  used  very  effectively.  We  will  always  look  for  ways 
to  use  any  tool  that  you  give  us  more  effectively,  but  RICO  is  work- 
ing. 

Senator  Heflin.  Well,  is  there  any  danger  that  it  would  be  used 
in  cases  where  it  isn't  really  justified?  There  is  some  criticism  per- 
taining to  that,  which  means  that  maybe  there  ought  to  be  some 
supervisory  approach  in  regard  to  whether  its  use  is  allowed  in  an 
improper  case  for  it. 

Ms.  Harris.  I  am  very  sensitive  to  those  kinds  of  powerful  tools 
being  misused.  I  think  a  lot  of  criticism  has  come,  Mr.  Chairman, 
in  connection  with  the  use  of  the  civil  RICO  statute.  The  Depart- 
ment is  very  sensitive  to  the  misuse  of  that  statute  in  the  criminal 
context.  I  mean,  I  would  be  happy  to  work  with  you  in  terms  of 
making  that  statute  fairly  and  effectively  used  because  I  am  al- 
ways concerned  about  overuse  and  misuse  of  those  kinds  of  tools. 

Senator  Heflin.  Senator  Thurmond,  do  you  have  some  ques- 
tions? 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Ms.  Harris,  we 
are  glad  to  have  you  with  us.  I  wanted  to  commend  you  for  your 
fine  record  of  service  in  the  past,  and  I  wish  you  well  in  your  new 
work. 

Ms.  Harris.  Thank  you.  Senator. 

Senator  Thurmond.  I  have  just  a  few  questions  here.  I  am  con- 
cerned very  much  about  habeas  corpus  and  the  death  penalty,  as 
you  know.  I  believed  you  stated  that  you  would  enforce  a  constitu- 
tionally sound  Federal  death  penalty.  Is  the  existing  Federal  death 
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penalty  contained  in  title  21  for  drug-related  murders  constitu- 
tionally sound,  in  your  opinion? 

Ms.  Harris.  I  have  not  studied  that  statute,  in  particular,  and 
so  I  would  hesitate  to  state  here  an  opinion  relating  to  its  constitu- 
tionality. Senator. 

Senator  Thurmond.  I  presume  you  will  be  studying  that  soon, 
then. 

Ms.  Harris.  Yes. 

Senator  THURMOND.  Ms.  Harris,  as  you  know,  Senator  Biden  re- 
cently introduced  S.  1441,  the  Habeas  Corpus  Reform  Act  of  1993, 
and  this  language  was  then  incorporated  into  S.  1488,  which  has 
been  described  as  the  Clinton  administration's  omnibus  crime  bill. 

California  Attorney  General  Daniel  Lungren,  who  incidentally  is 
a  former  Member  of  the  House  and  is  very  interested  in  crime  mat- 
ters, and  Fresno  District  Attorney  Edward  Hunt,  president  of  the 
California  District  Attorneys  Association,  oppose  this  particular  ha- 
beas reform,  stating  that  it  will  undermine  the  death  penalty  and 
promote  more  delay  and  litigation.  They  cited  a  number  of  con- 
cerns, from  tolling  provisions  to  mandating  expansive  appointment 
of  counsel. 

Given  the  significant  disparity  of  opinion  concerning  the  merits 
of  the  habeas  language  in  S.  1488,  would  you  recommend  that  the 
Judiciary  Committee  hold  hearings  on  this  important  issue,  or  do 
you  favor  bypassing  the  committee  and  adopting  the  current  bill  as 
introduced? 

Ms.  Harris.  Senator,  let  me  say  this  about  the  habeas  statute. 
I,  as  you  know,  not  confirmed,  have  not  been  working  on  the  legis- 
lation at  all.  The  principles  that  are  driving,  I  think,  everyone's 
concern  about  habeas  reform  are  finality — that  is,  no  more  delays — 
and  fairness.  With  respect  to  those  principles,  I  fully  agree,  but  any 
more  detail  with  respect  to  that  statute  would — it  just  wouldn't  be 
appropriate  for  me  to  comment  because  I  simply  don't  have  the 
background  for  it. 

Senator  Thurmond.  Ms.  Harris,  would  you  be  willing  to  sit  down 
and  talk  to  Attorney  General  Lungren  to  discuss  these  changes  to 
the  habeas  reform  language  that  is  currently  supported  by  the  ad- 
ministration, if  it  is  supported  by  the  administration?  Would  you 
mind  talking  to  him  about  these  matters? 

Ms.  Harris.  If  confirmed — and  I  must  say  that  because  I  think 
it  would  not  be  appropriate  for  me  to  talk  with  him  before  then, 
but  I  will  sit  down  and  talk  with  anyone  about  that  topic. 

Senator  Thurmond.  I  thought  it  might  be  helpful  to  both  of  you 
to  discuss  it  because  he  has  raised  some  points  that  you  may  feel 
should  be  sustained,  and  we  want  to  recommend  some  changes  in 
the  law  if  you  agree  with  him. 

Now,  on  September  23d  Chairman  Biden  introduced  a  bill,  as  I 
mentioned,  S.  1488,  which  some  have  touted  as  the  administra- 
tion's crime  bill.  The  same  day.  Chairman  Brooks  in  the  House  in- 
troduced a  bill,  H.R.  3131,  which  was  arguably  the  administration's 
crime  bill.  Yet,  these  bills  are  somewhat  different.  You  haven't  had 
a  chance  to  study  these  bills  yet,  I  guess,  have  you? 

Ms.  Harris.  That  is  correct.  I  have  not,  Senator. 
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Senator  Thurmond.  It  would  be  helpful  to  have  your  opinion  be- 
cause they  are  not  in  agreement  on  some  things  and  I  think  it 
would  be  helpful  if  we  had  your  opinion  about  them. 

Ms.  Harris,  what  is  the  Department's  current  position  on  Oper- 
ation Triggerlock,  which  started  under  the  Bush  administration? 
As  you  know,  this  was  an  aggressive  effort  to  prosecute  Federal  of- 
fenses involving  firearms. 

Ms.  Harris.  My  opinion  of  Operation  Triggerlock  is  that  it 
works.  It  doesn't  matter  to  me  what  administration  introduced  it. 
I  think  it  is  a  good  idea.  I  think  that  it  is  an  example  of  the  kinds 
of  ways  that  we  can  use  the  Federal  law  to  address  problems  of  vio- 
lence, and  it,  in  my  judgment,  serves  as  a  model  that  we  might 
very  well  try  to  use  in  other  areas. 

Senator  Thurmond.  Ms.  Harris,  finally,  I  would  note  that  Sen- 
ator Grassley  intends  to  ask  you  questions  concerning  the  position 
taken  by  the  Justice  Department  before  the  Supreme  Court  in 
Knox  V.  United  States.  As  you  know,  this  involves  the  Federal  child 
pornography  statute.  I  am  concerned  with  the  Justice  Department's 
interpretation  of  the  statute  in  this  case  and  look  forward  to  your 
response  to  Senator  Grassley's  inquiries.  If  you  will  look  into  that, 
too,  I  think  it  would  be  helpful  to  get  your  opinion  on  that. 

Ms.  Harris.  Let  me  say  to  you.  Senator,  and  I  will  say  it  to  Sen- 
ator Grassley  as  well,  I  believe  in  the  vigorous  enforcement  of  the 
child  pornography  laws.  It  is  important  to  me. 

Senator  THURMOND.  I  don't  think  I  have  any  more  questions.  I 
just  again  want  to  wish  you  well  in  this  position.  I  will  be  glad  to 
support  you. 

Ms.  Harris.  I  look  forward  to  working  with  you.  Senator. 

Senator  Heflin.  Senator  Specter,  do  you  have  some  questions? 

OPENING  STATEMENT  OF  SENATOR  SPECTER 

Senator  Specter.  Mr.  Chairman,  Senator  Cohen  was  here  earlier 
than  I.  I  would  be  glad  to  defer  to  him. 

Senator  Cohen.  Go  ahead. 

Senator  SPECTER.  He  has  deferred  back  to  me. 

Senator  CoHEN.  I  may  want  to  reconsider  that  by  the  time  you 
finish  your  questioning. 

Senator  Specter.  I  promise  to  be  relatively  brief. 

I  had  an  opportunity  to  meet  with  Ms.  Harris,  and  at  the  outset 
I  say  that  I  am  delighted  to  see  an  experienced  prosecutor  in  this 
very  important  position.  I  think  your  credentials  as  a  State  pros- 
ecutor and  as  a  Federal  prosecutor  are  very,  very  important.  It  may 
be  that  nobody  has  a  better  job  in  Washington  that  the  Attorney 
General  or  the  Assistant  Attorney  General  for  the  Criminal  Divi- 
sion. It  is  a  very  challenging  job. 

I  would  like  to  cover  just  a  couple  of  points  which  we  talked 
about  in  our  meeting,  and  to  reemphasize  in  this  hearing  a  couple 
of  items.  First,  the  armed  career  criminal  bill  is  a  bill  which  was 
enacted  during  the  tenure  of  all  of  us  here.  In  1984,  we  made  it 
a  mandatory  15-year-to-life  sentence  for  a  career  criminal  found  in 
possession  of  a  firearm,  which  was  an  effort  to  bring  Federal  law 
enforcement  into  street  crime,  robberies  and  burglaries  specifically. 
It  was  expanded  in  1986  to  include  drug  offenses  and  some  others. 
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When  I  was  district  attorney,  I  found  that  I  had  a  great  many 
career  criminals  that  I  could  not  bring  to  trial  because  of  judge- 
shopping  and  problems  of  calendar  control  in  the  State  courts,  and 
that  it  would  have  been  enormously  helpful  to  have  Federal  inter- 
vention with  speedy  trial,  pretrial  detention,  where  appropriate, 
and  mandatory  sentences  which  would  enable  a  State  prosecutor, 
on  leverage,  to  get  perhaps  5  to  10  years  or  4  to  8  years.  It  would 
have  been  satisfactory  compared  to  the  sentences  which  we  got. 

You  and  I  have  covered  that  in  our  private  meeting.  I  just  want- 
ed to  emphasize  in  this  hearing  my  own  view  of  the  importance  of 
that  statute  and  its  ability  to  serve  as  a  focal  point  for  task  forces 
such  as  the  one  that  was  set  up  in  the  Eastern  District  of  Penn- 
sylvania, and  would  ask  for  your  assurances  that  you  will  study  it 
and  do  what  you  can  to  work  hard  on  street  crime. 

I  would  be  interested  in  your  own  evaluation,  to  the  extent  you 
have  one  at  this  point,  about  the  value  of  the  Armed  Career  Crimi- 
nal Act. 

Ms.  Harris.  Senator,  first  of  all,  you  have  my  assurances  that  I 
will  study  this  very  carefully.  It  is,  again,  an  example  of  the  kind 
of  work  that  you  and  State  prosecutors  and  Federal  prosecutors 
can  do  to  work  together  to  attempt  to  address  the  problems  of 
crime  in  the  streets  and,  in  particular,  the  criminals  who  are  re- 
peat offenders  who  must  be  gotten  off  our  streets  and  put  away  for 
a  long  time. 

Senator  Specter.  The  Supreme  Court  is  considering  the  inter- 
pretation of  the  armed  career  criminal  bill  in  terms  of  the  finality 
of  convictions,  and  it  may  be  that  they  are  looking  for  congressional 
intent.  I  do  not  know  the  details  of  the  record  in  that  case.  I  noted 
it  just  yesterday  in  the  press. 

If  they  are  searching  for  congressional  intent,  I  think  it  is  fair 
to  say,  and  I  believe  the  record  will  support,  that  it  was  not  our 
intent  to  have  every  State  conviction  reexamined  and  retried.  If 
that  is  to  be  the  case,  there  is  hardly  any  value  in  relying  upon  a 
conviction  to  establish  a  career  criminal  status  to  impose  the  man- 
datory sentences. 

I  noted  in  this  morning's  press  Justice  Scalia's  erudite  comments 
about  congressional  intent.  He  is  questioning  what  Congress  had  in 
mind  on  the  retroactivity  of  the  1991  Civil  Rights  Act,  and  his 
statement  was  maybe  Congress  didn't  have  anything  in  mind  on 
that  or  had  forgotten  it,  was  the  import  of  his  comment. 

It  may  be  that  the  total  of  the  IQ's  of  the  100  Members  of  the 
Senate  do  not  total  the  IQ's  of  the  9  Supreme  Court  Justices,  or 
perhaps  even  Justice  Scalia's  IQ.  I  am  not  sure  about  that,  but  I 
can  assure  Justice  Scalia  that  we  did  think  about  it  and  it  was  a 
tortuous  process  in  1990.  Senator  Hatch  and  former  Secretary  of 
Transportation  Coleman  and  I  worked  for  10  days  practically 
around  the  clock  to  try  to  get  a  compromise  agreement,  which  ulti- 
mately failed  by  a  single  vote.  Then  the  Civil  Rights  Act  of  1991 
was  finally  passed  under  extraordinarily  difficult  circumstances. 

I  know  that  Supreme  Court  Justices  never  have  a  situation 
where  they  leave  language  fuzzy  to  try  to  get  a  fifth  vote  on  a  hold- 
ing and,  of  course,  congressional  action  on  trying  to  work  out  these 
tough  compromises  may  be  derelict  in  not  being  able  to  get  lan- 
guage which  is  as  precise  as  one  side  or  the  other  would  like. 
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But  if  the  question  comes  up,  and  you  may  have  some  input  into 
that  deliberation  on  the  armed  career  criminal  bill,  accept  my  invi- 
tation to  take  a  look  at  the  record,  which  I  think  will  show  our  in- 
tent was  not  to  go  behind  every  conviction  and  have  it  relitigated. 

One  other  comment,  and  that  pertains  to  habeas  corpus.  It  is  my 
hope — and,  again,  you  and  I  discussed  this — that  we  will  structure 
a  Federal  review  of  habeas  corpus  which  will  deal  fairly  but  swift- 
ly. I  have  long  been  in  opposition  to  the  principle  of  relying  on 
State  determinations  on  full  and  fair  hearing  because  I  believe  that 
it  takes  longer  to  decide  what  is  a  full  and  fair  hearing  than  to 
have  the  district  court  make  an  inquiry  on  contested  facts  and  have 
a  decision  made  on  that. 

My  staff  and  I  have  checked  the  backlog  in  the  three  biggest 
death  penalty  States,  or  three  very  big  death  penalty  States — 
Texas,  Florida,  and  California — and  have  found  that  it  would  re- 
quire one  district  judge  to  hear  a  capital  case  on  habeas  corpus 
once  every  18  months.  The  bill  which  we  passed  in  1989  would  set 
time  limits  of  120  days  for  the  district  court,  and  limits  for  the 
court  of  appeals  and  the  Supreme  Court,  as  a  congressional  state- 
ment, like  the  Speedy  Trial  Act,  that  those  cases  ought  to  receive 
priority  attention. 

If  the  courts  need  more  time,  for  reasons  which  they  will  state 
for  the  record,  as  they  do  when  they  differ  from  the  sentencing 
guidelines,  that  is  understandable,  but  I  believe  there  ought  to  be 
a  clear-cut  statement  of  congressional  intent  that  those  are  priority 
cases  and  they  ought  to  be  handled  within  a  timeframe  unless 
there  are  circumstances  which  require  deviation. 

If  the  district  court  would  have  the  hearing  and  inquire  into  all 
of  the  facts,  I  think  that  that  would  vastly  speed  up  the  process. 
And  then  on  subsequent  petitions,  which  are  always  a  problem,  the 
proposed  legislation  called  for  the  court  of  appeals  to  be  the  gate- 
keeper, so  you  didn't  have  repeated  district  court  appeals,  but  in- 
stead went  to  the  court  of  appeals  to  make  that  decision. 

With  respect  to  State  habeas  corpus — and  I  recall  many  of  those 
cases — there  would  be  a  capital  case  in  the  Philadelphia  district  at- 
torneys office  which  would  go  to  the  State  supreme  court.  The 
death  penalty  would  be  upheld  and  then  habeas  corpus  would  come 
back  down  to  the  trial  court  and  the  case  would  languish  there  for 
a  very  long  period  of  time. 

Senator  Heflin,  I  will  conclude  in  just  a  minute. 

Senator  Heflin.  I  am  going  to  vote.  When  you  get  through,  you 
can  vote. 

Senator  SPECTER.  OK,  and  we  will  hold  the  hearing,  Mr.  Chair- 
man, until  Senator  Cohen  returns? 

Senator  Heflin.  No;  you  might  miss  your  vote,  so  you  just  have 
to  gamble. 

Senator  Specter  [presiding].  Well,  I  am  prepared  to  gamble.  I 
was  just  inquiring  as  to  Ms.  Harris'  status  to  stay  until  Senator 
Cohen  comes  back. 

The  State  habeas  corpus  hearings  are  interminable,  and  the 
point  that  I  want  to  emphasize  is  my  interest  in  having  Federal  ha- 
beas corpus  attach  after  the  first  conclusion  of  the  case  in  the  State 
supreme  court,  and  hopefully  to  test  competency  of  counsel  in  a 
unified  appeal  on  the  first  round. 
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Nobody  can  stop  the  State  courts  from  entertaining  habeas  cor- 
pus as  long  as  they  like  and  if  they  want  to  do  that,  that  is  fine, 
and  holding  up  the  death  penalty.  That  is  our  Federal  system.  But, 
it  would  be  my  suggestion  that  the  Federal  habeas  corpus  start  as 
soon  as  the  first  State  conviction  is  completed  and  work  through 
as  promptly  as  possible  so  that  the  time  frame  can  be  established 
and  give  a  full  hearing  that  also  involves  adequacy  of  counsel, 
which  the  legislation  comprehends. 

I  just  wanted  to  make  those  observations  and  ask  for  your  con- 
sideration of  that  kind  of  a  legislation  proposal. 

Ms.  Harris.  I  will  certainly  consider  it.  I  mean,  it  is  an  intrigu- 
ing idea,  Senator,  and  I  will  look  at  and  consider  it,  I  assure  you. 

Senator  Specter.  OK.  We  will  just  recess  the  hearing  for  a  few 
moments  until  Senator  Cohen  returns,  and  also  the  chairman.  I 
know  Senator  Cohen  has  some  questions. 

Ms.  Harris.  Thank  you. 

Senator  SPECTER.  Thank  you. 

[Recess.] 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  COHEN  [presiding].  Such  is  the  seniority  system  in  this 
committee  that  someone  as  junior  as  myself  gets  to  reconvene  this 
hearing. 

I  had  a  couple  of  questions  as  I  listened  to  your  testimony.  You 
indicated  that  "if  the  death  penalty  were  constitutionally  sound,  I 
would  enforce  it."  What  criteria  would  you  use  to  determine  wheth- 
er or  not  it  was  constitutionally  sound? 

Ms.  Harris.  Senator,  I  would  rely  on  the  legal  experts  in  the  De- 
partment of  Justice  and  on  the  courts  for  the  answer  to  that. 

Senator  Cohen.  And  the  Attorney  Greneral? 

Ms.  Harris.  And  the  Attorney  Genersd,  but  I  think  she  would 
probably  rely  on  the  law  as  well. 

Senator  Cohen.  Right;  I  think  she  basic£illy  articulated  the  same 
position  as  you  have  that,  while  personally  questioning  either  the 
utility  or  the  effectiveness  as  a  deterrent,  she  nonetheless  would 
feel  compelled,  obviously,  to  enforce  the  law. 

I  was  reading  earlier  this  morning,  by  chance,  an  article  in  the 
current  issue  of  the  New  York  Magazine,  a  rather  depressing  tale 
of  the  woes  of  the  city  of  New  York  in  terms  of  its  crime  problem. 
You  indicated  you  have  had  experience  prosecuting  at  both  the 
State  and  the  Federal  level. 

Ms.  Harris.  Actually,  I  have  not  prosecuted  at  the  State  level. 

Senator  Cohen.  Just  at  the  Federal  level? 

Ms.  Harris.  Just  at  the  Federal  level. 

Senator  Cohen.  I  was  wondering  about  your  reaction  to  some  of 
the  statistical  information  that  was  contained  in  this  article.  It  said 
there  are  roughly  2,000  murders  each  year  in  the  city  of  New  York, 
500,000  reported  felonies,  1  million  that  go  unreported;  that  there 
were  5,761  violent  incidents  in  public  schools;  over  1  million  guns 
in  circulation,  most  of  them  illegal.  One  out  of  four  robberies  in  the 
Nation  committed  by  people  15  or  younger  are  committed  in  New 
York  City. 

There  is  a  growing  sense  of  despair  in  the  city.  You  have  the 
former  mayor,  Ed  Koch,  saying  that  this  city  is  now  in  a  downward 
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spiral  where  middle-class  people,  black  and  white,  are  moving  out. 
We  are  approaching  a  point  of  no  return,  I  dare  say  that  is  not 
unique  to  New  York.  I  think  someone  asked  him  what  is  the  point 
of  no  return  and  he  said  Detroit.  Of  course,  I  think  everyone  is  fa- 
miliar with  what  has  happened  to  that  city;  the  people  are  just 
rushing  to  get  out. 

It  is  not  so  unique.  We  have  the  same  experience  right  here  in 
Washington,  DC,  the  same  level  of  violence.  Certainly,  on  a  per 
capita  basis,  it  may  be  even  more  violent. 

What  are  some  of  your  thoughts  about  dealing  with  crime?  I 
know  you  have  focused  on  white  collar  crime  principally,  but  what 
are  your  thoughts,  generally  speaking,  about  how  do  we  deal  with 
the  problem  of  the  deterioration  of  the  quality  of  life  where  people 
feel  it  doesn't  make  sense  anymore? 

This  starts  off  with  an  article  about  some  fellow  who  was  shop- 
lifting in  Macys  at  10  in  the  morning.  He  was  given  a  DAT,  a  desk 
appearance  ticket.  Three  times  that  day  he  got  three  different 
DAT's.  They  are  called  disappearance  acts  rather  than  desk  ap- 
pearance tickets.  It  costs  $70,000  to  put  a  policeman  on  the  streets 
in  New  York.  Are  we  going  to  spend  it  arresting  some  shoplifter? 
Are  we  going  to  prosecute  him? 

What  do  you  see  from  your  own  experience  that  we  ought  to  be 
doing  in  the  field  of  criminal  enforcement  to  deal  with  this  kind  of 
a  problem?  And  it  is  happening  nationwide.  It  is  not  just  New  York 
City. 

Ms.  Harris.  Senator,  I  just  so  absolutely,  utterly  agree  that  the 
problem  of  violent  crime  across  this  Nation  is  the  single  most  seri- 
ous problem  we  are  facing.  I  think  that  the  drug  problem  does  feed 
into  that.  In  terms  of  the  problem,  I  think  it  is  not  only,  in  fact, 
what  is  happening  out  there,  but  it  is  our  people's  perception  that 
it  is  out  of  control. 

Senator  COHEN.  Is  the  perception  wrong?  I  mean,  our  criminal 
justice  system  has  become  dysfunctional,  hasn't  it? 

Ms.  Harris.  Senator,  I  don't  mean  to  say  that  I  think  it  is  just 
a  perception,  believe  me.  I  have  been  mugged  on  the  west  side  of 
Manhattan,  and  so  I  don't  mean  that  at  all.  But  I  mean  to  say  that 
it  is  as  important  that  we  get  control  and  that  people  believe  we 
are  getting  control. 

In  connection  with  the  Criminal  Division  of  the  Department  of 
Justice,  if  confirmed,  I  mean  one  of  the — in  fact,  the  first  thing 
that — I  think  I  answered  someone  else — I  want  to  do  is  to  look  at 
the  allocation  of  resources  in  the  Criminal  Division  right  now,  ask- 
ing the  single  question,  what  is  it  that  the  Federal  Criminal  Divi- 
sion of  the  Department  of  Justice  can  do  to  help  solve  this  problem. 
We  talked  about  Operation  Triggerlock.  That  is  one  very  prac- 
tical, very  real  way  that  the  State  authorities  and  the  Federal  au- 
thorities can  work  together  to  try  to  deal  with  crime  on  the  streets. 
Certainly,  the  crime  bill  has  provisions  to  put  community  policing 
in  place  on  the  streets,  which  I  happen  to  believe  is  very,  very  im- 
portant. I  go  back  to  the  west  side  of  Manhattan  at  this  point  and 
I  think  of  a  crime  I  read  about,  oh,  maybe  last  week  in  the  New 
York  Times  and  it  was  a  deli  on  Broadway  very  near  my  home 
where  community  police  who  knew  the  community  walked  by  at 
about  1  in  the  morning  and  saw  all  the  lights  on,  but  nobody,  and 
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they  knew  something  was  wrong  and  they  knew  it  because  they 
had  worked  with  those  people. 

The  thing  that  was  wrong  was  that  those  people  were  on  the 
floor  of  the  deli  being  held  there  by  armed  criminals,  and  the  cops 
saw  that  and  went  in  and — first,  they  identified  it  because  they 
were  community  police.  So  I  really  believe  that  that  community  po- 
licing concept  is  very  important. 

The  other  thing  that  I  intend,  if  confirmed,  to  look  into  imme- 
diately in  the  Criminal  Division  is  this  Nation's  drug  enforcement 
efforts  because  I  do  connect  the  drug  enforcement  problem  with  the 
problem  of  crime  in  the  streets. 

Senator  Cohen.  I  want  to  come  back  to  that  in  a  moment.  Tell 
me,  what  was  your  reaction  to  the  sentencing  in  the  Monica  Seles 
case?  Just  as  a  person,  what  was  your  reaction? 

Ms.  Harris.  I  will  tell  you  exactly.  I  saw  the  headline,  I  think, 
in  the  Post  first  and  then  in  the  Times.  I  did  not  read  the  story. 
I  was  getting  ready  for  my  hearing.  I  only  recognize  that  we  have 
a  victim  now  who  feels  as  if  the  criminal  justice  system  has  not 
really  responded  to  that  victim's  very  personal  incident,  and  that 
is  another  area  where,  if  confirmed — as  you  know.  Senator,  there 
is  certainly  victims  rights  legislation  on  the  books  now.  There  is 
more  proposed,  and  I  believe  that  part  of  solving  the  problem  that 
I  talk  about  as  the  perception  problem  is  to  make  sure  that  victims 
feel  that  the  system  is  responsive. 

Senator  COHEN.  The  reason  I  asked  the  question  is  because  as 
you  look  through  the  New  York  Magazine  article,  you  start  dealing 
with  the  question  of  how  do  we  come  to  grips  with  the  decline  in 
quality  of  life  in  our  urban  areas.  I  would  say  even  rural  areas  are 
starting  to  feel  the  impact  of  drug-related  or  poverty-related  types 
of  crimes.  It  seems  that  we  have  lost  the  connection  between  acts 
and  consequences  or  acts  and  accountability;  there  is  no  sense  of 
punishment  that  awaits  anyone. 

If  you  look  at  what  is  taking  place  in  our  major  cities,  you  can 
see  this,  and  so  the  people  start  to  feel  a  sense  of  despair,  saying, 
why  bother;  people  are  going  to  go  into  the  system  and  come  out. 
If  you  look  at  Michael  Jordan's  father's  case,  you  have  two  young 
men  who  were  previously  incarcerated,  one  as  I  recall,  for  burying 
an  ax  in  someone's  head.  He  spent  about  2V2  years  in  prison  for 
that  act.  The  other  young  man  took,  as  I  recall,  a  concrete  block 
and  tried  to  bash  a  woman's  head  in  with  it,  again  spending  some- 
thing like  2  years  or  less  in  prison. 

The  perception  is  that  it  is  out  of  control  because  there  are  no 
consequences  that  really  satisfy  the  public  or  the  social  require- 
ment that  you  not  only  deter,  but  that  you  also  punish  in  order  to 
exact  some  kind  of  societal  retribution. 

It  is  not  just  prisons.  We  have  to  have  more  prisons,  we  have  to 
have  more  prosecutors,  we  have  to  have  tougher  penalties,  and  the 
Seles  case  just  brought  it  to  mind.  Then  you  say  we  take  the  vio- 
lent ones  out  of  society  and  you  put  them  away  for  as  long  as  nec- 
essary to  protect  the  rest  of  society,  and  you  then  start  to  deal  with 
the  root  causes  that  we  all  know  exist — poverty,  lack  of  oppor- 
tunity, racism — all  those  issues  that  are  there  that  won't  go  away. 

As  the  article  points  out,  as  soon  as  you  start  to  say  I  recognize 
we  have  got  to  do  the  following,  but — as  soon  as  you  say  the  word 
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"but,"  you  have  already  undercut  the  notion  that  there  will  be  con- 
sequences to  one's  actions.  It  leads  me  into  the  question  about,  for 
example,  minimum  mandatory  sentences.  There  is  a  great  reluc- 
tance on  the  part  of  the  courts  which,  of  course,  do  not  like  manda- 
tory minimums  at  all.  Many  prosecutors,  I  think,  also  feel  the  same 
way  that  mandatory  minimums  takes  away  discretion,  that  they 
contribute  to  a  backlog  of  cases.  Prosecutors  can't  negotiate  or  plea- 
bargain  as  easily  as  they  might  like  to  do,  and  it  doesn't  solve  the 
problem.  What  are  your  own  thoughts  about  mandatory  sentenc- 
ing? 

Ms.  Harris.  My  own  thoughts  are  that — and  I  guess  they  are  my 
Attorney  General's  thoughts  as  well — that  real  bad  people  should 
go  to  jail  for  real  long  times,  and  what  it  takes  that  is  constitu- 
tionally valid  to  do  that  is  something  that  should  be  carefully  con- 
sidered and  pursued. 

Senator  Cohen.  What  about  mandatory  minimum  sentences? 

Ms.  Harris.  That  certainly  is  one  way  to  assure  that,  under  cer- 
tain circumstances,  people  are  going  to  jail  for  a  long  period  of 
time.  If  those  mandatory  minimums  relate  to  factors  within  the 
crime  and  the  person  that  says  they  are  real  bad  and  ought  to  go 
away  for  a  real  long  time,  then  they  are  effective,  I  think,  and 
serve  the  purpose  that  you  want  them  to  serve. 

Senator  COHEN.  I  think  what  gives  rise  to  the  desire  on  the  part 
of  legislators  to  pass  such  laws  is  they  have  lost  faith  in  the  courts. 
Take,  for  example,  the  Seles  case.  I  am  not  familiar  with  all  the 
details,  but  what  I  read  is  that  the  court  felt  that  the  man  was  not 
mentally  stable  at  the  time. 

The  very  fact  that  he  stabbed  her  would  be  some  indication  that 
he  was  not  mentally  stable  at  the  time.  He  didn't  intend  to  kill  her. 
That  should  come  as  very  small  consolation  to  Ms.  Seles,  who  has 
not  returned  to  tennis  yet.  But  it  raised  that  whole  issue  of  the 
courts  aren't  doing  it.  Therefore,  the  lawmakers  must  do  it,  and 
that  sets  in  motion  a  series  of  problems  on  its  own  that  we  have 
to  recognize. 

Senator  Grassley  is  here,  and  we  call  him  Senator  Qui  Tarn  be- 
cause he,  of  course,  was  the  author  of  many  of  the  1986  False 
Claims  Act  amendments,  which  I  was  happy  to  cosponsor,  and  then 
I  had  my  own  legislation,  the  Fraud  Civil  Remedies  Act.  There  was 
a  reluctance  in  the  past  administration  toward  these  types  of  suits 
because  there  was  a  feeling  we  shouldn't  financially  rewsird  whis- 
tleblowers.  People  who  work  for  the  Gk)vemment  shouldn't  profit  by 
virtue  of  their  service  in  Government  by  pointing  out  fraud. 

You  talked  fairly  passionately  about  white  collar  crime  and  in- 
stilling a  sense  of  confidence  that  the  law  is  going  to  be  equally  ap- 
plied. Tell  me  your  own  thoughts  about  these  types  of  false  claims 
suits  and  whistleblower  protection,  and  how  you  will  go  about  en- 
forcing them.  What  kind  of  approach  will  you  take? 

Ms.  Harris.  I  have  not  studied  the  statutes.  I  am  certainly 
aware  of  the  general  concept  of  private  attorneys  general.  I,  to  put 
it  bluntly,  will  take  all  the  help  that  we  can  get.  As  I  say,  I  haven't 
studied  the  statutes.  Senator,  but  I  have  no  problems  with  that 
concept. 

Clearly,  to  the  extent  that  you  have  got  criminal  investigations 
going  on,  civil  investigations  going  on,  private  investigations  going 
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on,  it  always  complicates  litigation,  and  we  know  that  and  that  is 
why  we  are  lawyers  at  the  Department  of  Justice  trying  to  do  the 
right  thing. 

Senator  COHEN.  One  of  the  major  areas  that  you  will  have  to 
focus  on  will  be  health  care  fraud.  The  estimates  are  there  is 
roughly  about  $100  billion  lost  every  year  to  health  care  fraud,  and 
that  is  something  I  think  the  Attorney  General's  office  and  your  of- 
fice, in  particular,  have  to  be  responsible  for. 

A  final  question,  Mr.  Chairman.  Stalking  is  something  that  Sen- 
ator Biden  and  I  £md  the  other  members  of  the  committee  have 
been  very  involved  with  in  the  past  year.  It  is  a  crime  that  is  very 
insidious.  It  has  gone  largely  unenforced  over  the  years  until  re- 
cently, and  then  suddenly  because  of  a  spate  of  cases  that  have 
surfaced  with  some  well-known  people,  about  48  States  have 
passed  antistalking  laws. 

The  difficulty  is  that  many  of  them  are  so  narrow  as  to  be  vir- 
tually useless,  and  others  are  so  broad  as  to  be  unenforceable  be- 
cause they  are  unconstitutional.  So  I  authored  a  bill  last  year  to 
call  upon  the  National  Institute  of  Justice  to  develop  a  model  stat- 
ute so  that  the  States  could  at  least  have  some  confidence  that  if 
they  were  to  pattern  their  own  antistalking  laws  upon  it,  they 
could  rely  upon  it  with  some  assurance  that  it  would  be  constitu- 
tional. 

That  will  not  satisfy  a  number  of  my  colleagues,  who  feel  that 
it  is  not  enough  for  States  to  have  antistalking  laws;  they  believe 
we  need  a  Federal  statute.  I  was  wondering  what  your  thoughts 
were  about  this,  not  only  about  this  particular  type  of  crime,  but 
what  specific  criteria  you  would  advocate  that  we  start  federalizing 
crimes  that  occur  on  a  fairly  pervasive  basis. 

When  you  go  back  to  the  beginning  of  this  country,  there  were 
about  three  categories  of  crime,  and  now  there  are  thousands.  Are 
we  federalizing  too  many  crimes,  and  what  kind  of  guidelines 
would  you  use  to  recommend  that  we  use  in  deliberations  whether 
to  create  a  new  Federal  statute? 

Ms.  Harris.  I  think  with  respect  to  any  of  those  issues,  Senator, 
it  is  important  to  take  it  on  a  case-by-case  basis.  I  will  be  happy 
to  work  with  you  in  terms  of  particular  statutes  where — I  mean, 
these  proposals  will  not  be  the  first  time  that  there  are  Federal 
laws  and  State  laws  directed  at  the  same  kind  of  crime.  I  think 
that  it  is  important  for  you  to  consider  whether  States  are  able  to 
enforce  their  own  laws. 

I  can't  be  any  more  specific  with  you  now,  but  I  assure  you  that 
it  really  is  an  issue  that  I  will  take  very  seriously  and  I  would  like 
to  work  with  you  on  it. 

Senator  Cohen.  Is  it  your  responsibility  to  look  at  this  proposed 
merger  between  DEA  and  the  FBI?  Is  that  something  that  will  fall 
on  your  shoulders? 

Ms.  Harris.  Certainly,  my  lawyers  work  with  FBI  agents  and 
DEA  agents.  The  issue  that  you  refer  to  is  an  issue  that,  as  you 
know,  the  Attorney  General  is  considering  right  now. 

Senator  Cohen.  Thank  you. 

I  thank  the  Chair  for  allowing  me  to  reconvene  this  hearing. 
Thank  you. 
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Senator  Heflin  [presiding].  Senator  Grassley,  do  you  have  ques- 
tions? 

OPENING  STATEMENT  OF  SENATOR  GRASSLEY 

Senator  Grassley.  Yes;  thank  you,  sir. 

First  of  all,  congratulations.  You  are  one  of  the  few  Assistant  At- 
torneys General  that  I  haven't  had  an  opportunity  to  visit  with  in 
my  office.  I  am  sorry  I  didn't  take  time  to  visit  with  you  ahead  of 
time.  Congratulations  on  your  appointment. 

As  Senator  Thurmond,  I  think,  indicated  to  you,  I  am  going  to 
discuss  a  little  bit  about  child  pornography.  I  may  be  focusing  on 
something  very  current  that  is  going  on,  but  I  am  also  interested 
in  a  broader  approach  regarding  you  as  Assistant  Attorney  General 
and  child  pornography,  but  let  me  ask  this  specific  point  as  well. 

As  you  know,  Attorney  General  Reno  has  continually  expressed 
a  concern  about  the  plight  of  children.  In  your  Criminal  Division, 
you  have  a  section  on  child  pornography  and  obscenity.  I  am  very 
concerned  with  the  position  that  the  Department  of  Justice  has 
taken  in  the  Supreme  Court  case  now  on  appeal,  Knox  v.  United 
States,  that  hasn't  been  argued  yet. 

In  this  case,  the  child  pornography  user  is  a  repeat  offender  who 
owned  videos  of  a  scantily-clad  10-year-old  girl,  and  the  camera  in 
that  video  zoomed  in  on  her  private  parts.  The  Department  ob- 
tained a  conviction.  The  court  of  appeals  in  a  very  well-reasoned 
opinion  upheld  that  conviction.  Now,  reversing  itself,  the  Justice 
Department  wants  to  throw  out  the  conviction. 

First,  it  says  materials  are  child  pornography  only  if  the  child  is 
naked  or  someone  can  make  out  the  body  parts.  Second,  it  says 
that  the  child  must  engage  in  lascivious  acts  rather  than  being 
used  by  the  pomographers  to  produce  lascivious  reactions. 

I  sponsored  some  legislation  that  followed  on  the  Ferber  case.  We 
federalized  that  case  in  1985  and  1986  legislation,  I  think  I  know 
something  about  it.  I  feel  that  the  Department's  position  in  this 
case  does  not  reflect  congressional  intent.  We  in  Congress  acted 
broadly  to  prohibit  these  materials. 

These  pictures  have  no  place  in  our  society.  They  cannot  be  pro- 
duced without  causing  harm  to  children.  Child  pornography  has  no 
value,  and  the  Supreme  Court  has  ruled  that  not  only  is  child  por- 
nography not  entitled  to  first  amendment  protection;  even  its  pos- 
session in  one's  own  home  can  constitutionally  be  criminalized.  By 
contrast,  the  Justice  Department's  position  in  the  Knox  case  cre- 
ates a  safe  harbor  for  smut  peddlers  to  resume  the  very  activities 
Congress  prohibited. 

So  my  question  is.  Do  you  know  what,  if  any,  input  the  Criminal 
Division  provided  the  Solicitor  General  regarding  the  position  that 
he  is  taking  now  in  this  Knox  case? 

Ms.  Harris.  Let  me  say  this.  Senator— let  me  say  two  things. 
First,  just  in  terms  of  my  stewardship  of  the  Criminal  Division  if 
I  am  confirmed,  I  share  your  concern  about  child  pornography.  I 
think  it  is  despicable.  We  will  enforce  the  child  pornography  laws. 
With  respect  to  the  Knox  case,  that  decision  has  been  made  by 
the  Solicitor  General.  I  personally  have  not  studied  the  legislative 
history.  The  Solicitor  CJeneral  took  the  position  with  respect  to  that 

specific  subsection  of  the  law,  and  all  I  can  really  say  is  that  to  the 
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extent  that  the  qhild  pornography  statutes  are  valid,  we  will  en- 
force them,  and  enforce  them  vigorously. 

Senator  Grassley.  So  you  don't  know  specifically  what  your  Di- 
vision might  have  recommended,  if  anything,  in  this  particular 
case?  Maybe  your  advice  wasn't  sought.  I  hope  there  is  a  process 
within  Justice  where  advice  from  the  Solicitor  General  would  be 
sought  in  these  particular  cases.  There  may  be  future  opportunities 
in  this  area  of  child  pornography  for  your  advice  to  be  given  to  the 
Solicitor  General.  Could  you  tell  me  what  that  advice  might  be  in 
future  cases? 

Let  me  say  before  you  answer  that,  if  the  Solicitor  General's  posi- 
tion is  upheld  by  the  Supreme  Court,  it  is  going  to  make  very,  very 
difficult  your  prosecution  of  child  pornography  cases  if  you  have  to 
prove  that  the  youngster,  6  years  old  or  16  years  old,  was  acting 
lasciviously,  as  opposed  to  the  pornographer's  use  of  this  person. 
But,  anjrway,  please  answer  the  question  I  gave  to  you  about  future 
cases. 

Ms.  Harris.  With  respect  to  future  cases,  I  believe  with  respect 
to  any  statute  that  any  of  the  sections  in  the  Criminal  Division 
have  been  assigned  to  enforce — it  is  important  that  the  line  law- 
yers and  me  and  my  policy  people  and  legislative  people  and  legal 
people,  appellate  people,  have  the  chance  to  be  heard. 

Senator  Grassley.  This  is  a  little  more  specific.  Of  course,  I  hope 
the  Supreme  Court  rejects  the  Department's  new  position  on  child 
pornography.  If  it  does,  will  the  Criminal  Division  continue  to  bring 
prosecutions  in  the  full  range  of  cases  covered  by  the  statutory  lan- 
guage, or  will  it  prosecute  only  those  cases  that  fall  within  the  De- 
partment's position  in  its  Knox  brief? 

Ms.  Harris.  My  general  approach  to  these  things  is  to  follow  the 
law  and  the  facts  wherever  they  take  us. 

Senator  GRASSLEY.  So  if  the  Supreme  Court  does  not  agree  with 
the  Solicitor  General,  then  the  brief  that  was  used  in  that  case  will 
not  govern  your  prosecution  of  cases? 

Ms.  Harris.  The  law  will  govern  our  prosecution  of  cases. 

Senator  GRASSLEY.  I  would  like  to  talk  about  victims  of  crime. 
They  are  often  not  treated  well  enough  in  our  criminal  justice  sys- 
tem. I  think  there  is  also  empirical  data  suggesting  that  criminals 
who  take  greater  responsibility  for  their  crimes  are  less  likely  to 
commit  future  crimes. 

The  Sentencing  Commission  has  issued  a  guideline  that  requires 
defendants  to  pay  as  part  of  their  fine  the  cost  of  their  imprison- 
ment. The  fine  is  waived  if  the  defendant  cannot  afford  it  or  if  his 
or  her  dependents  would  be  unfairly  burdened.  The  money  is  used 
to  provide  restitution,  as  you  know,  to  crime  victims.  The  courts  of 
appeals  are  divided  on  whether  the  Sentencing  Reform  Act  author- 
izes the  imposition  of  this  fine. 

If  you  are  confirmed,  would  the  Criminal  Division  support  legis- 
lation that  would  clarify  to  Federal  judges  that  they  could  impose 
the  cost  of  imprisonment  as  part  of  the  criminal  fine? 

Ms.  Harris.  I  haven't  looked  at  that  issue  specifically,  Senator, 
but  certainly  I  will  take  a  look  at  it.  I  mean,  I  assure  you  that  I 
will. 

Senator  Grassley.  Do  you  have  any  particular  personal  philoso- 
phy about  that? 
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Ms.  Harris.  I  just  haven't  really  focused  my  thinking  on  that 
question. 

Senator  Grassley.  Why  don't  I  ask  you  to  reflect  on  it  and  an- 
swer in  writing?  Could  you  do  that,  please? 

Ms.  Harris.  Sure,  I  can  do  that. 

Senator  Grassley.  I  think  we  will  have  time.  I  think  you  will 
have  time  because  it  will  be  a  week  or  two  before  your  name  comes 
before  the  committee. 

Ms.  Harris.  Well,  let  me  propose  that  certainly  immediately 
after  consideration,  I  will  get  something  to  you. 

Senator  Grassley.  OK. 

[See  Questions  and  Answers  following  the  hearing.] 

Senator  GRASSLEY.  If  confirmed,  under  what  circumstances 
would  you  allow  Federal  prosecutors  to  testify  concerning  their  de- 
cisions to  prosecute  or  not  prosecute  cases? 

Ms.  Harris.  I  am  a  line  prosecutor.  That  is  where  I  came  from, 
and  you  should  understand  that  that  is  the  background  that  I 
bring  to  that  question.  I  believe  that  the  people  who  make  the  deci- 
sions are  the  people  who  should  testify  or  provide  information  with 
respect  to  prosecutorial  decisions. 

I  am  very,  very  concerned  about  line  prosecutors  upon  whom,  at 
this  point,  I  rely  to  give  me  their  candid  opinion — I  am  very  con- 
cerned about  the  impact  on  them  and  the  way  they  exercise  their 
responsibilities  to  me  if  they  believe  they  are  looking  down  the  road 
at  having  to  testify  about  their  state  of  mind  and  the  process 
through  which  they  went  to  give  me  their  recommendations. 

I  believe  that  I  should  be  accountable  for  the  decisions  that  I 
make,  and  I  need  their  candid  information  and  opinions  in  order 
to  make  my  decisions.  I  am  very  fearful  they  will  not  give  it  to  me 
if  they  are  concerned  about  somebody  else  looking  at  everything 
they  do. 

Senator  Grassley.  I  am  going  to  submit  questions  in  writing  be- 
cause the  time  of  the  committee  is  running  short.  I  am  just  going 
to  highlight  one  set  of  questions  because  it  would  follow  a  little  bit 
upon  what  Senator  Cohen  said  about  my  interest  in  qui  tam.  The 
questions  don't  deal  with  qui  tam,  but  they  will  deal  with  some 
work  of  the  Defense  Procurement  Fraud  Unit  within  your  Depart- 
ment. 

Back  under  Republican  administrations,  I  felt  that  they  never 
pursued  vigorously  defense  fraud  the  way  they  should  and  that 
they  were  too  quick  to  settle.  They  seemed  not  to  want  to  take  on 
the  big  boys.  So  my  questions  relate  to  how  you  see  that  division 
functioning  under  your  leadership. 

Ms.  Harris.  As  you  know.  Senator,  if  confirmed,  that  is  one  issue 
that  I  am  going  to  look  very  hard  at,  and  at  that  point  I  will  be 
happy  to  respond. 

[See  Questions  and  Answers  following  this  hearing.] 
Senator  GRASSLEY.  I  understand  that  you  spent  some  time  as  an 
employee  in  my  State. 

Ms.  Harris.  I  certainly  did.  Not  only  that,  I  went  to  school  in 
your  State.  I  am  a  graduate  of  the  University  of  Iowa. 
Senator  Grassley.  Well,  congratulations. 
Ms.  Harris.  Well,  thank  you. 
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Senator  Grassley.  I  suppose  that  is  another  factor  I  will  take 
into  consideration. 

Ms.  Harris.  By  all  means. 

Senator  Grassley.  Thank  you. 

Senator  Heflin.  Thank  you.  We  appreciate  your  testimony. 

Ms.  Harris.  I  look  forward  to  working  with  all  of  you,  Mr.  Chair- 
man. 

[For  Ms.  Harris'  questionnaire,  see  Submissions  for  the  Record 
following  this  hearing.] 

Senator  Heflin.  Now,  we  will  have  Mr.  Gk)nzalez,  if  he  will  come 
forward. 

Do  you  have  some  members  of  your  family  or  friends  that  you 
would  like  to  introduce  at  your  hearing? 

TESTIMONY  OF  EDUARDO  GONZALEZ,  TO  BE  DIRECTOR  OF 
THE  U.S.  MARSHALS  SERVICE 

Mr.  Gonzalez.  Mr.  Chairman,  I  have  my  lovely  wife  with  me, 
Marina  Gonzalez,  and  like  Ms.  Harris,  were  it  not  for  her  support 
and  indulgence,  I  wouldn't  be  sitting  her  today. 

Senator  Heflin.  All  right,  sir.  There  are  many  challenges  you 
will  face  as  the  Director  of  the  U.S.  Marshals  Service  if  you  are 
confirmed.  What  goals  do  you  intend  to  establish  for  the  U.S.  Mar- 
shals Service? 

Mr.  Gonzalez.  Mr.  Chairman,  I  have  a  couple  of  goals  in  mind, 
but  quite  frankly,  I  would  like  to,  if  confirmed,  get  some  input  from 
the  staff  and  the  employees  at  the  Marshals  Service  to  perhaps 
help  set  goals  that  would  be  acceptable  to  everybody  in  the  organi- 
zation. I  will  tell  you  that  I  am  concerned  about  courtroom  security 
and  perhaps  some  of  the  affirmative  action  issues,  and  certainly 
what  we  are  going  to  be  doing  about  fugitive  roundups. 

Senator  Heflin.  What  areas  will  be  your  highest  priority  as  Di- 
rector of  the  Marshals  Service? 

Mr.  CjONZALEZ.  Mr.  Chairman,  I  read  the  paperwork  on  the  Mar- 
shals Service  and  it  indicates  that  its  highest  priority  is  the  protec- 
tion of  the  judiciary  and  the  judicial  system,  and  I  support  that  po- 
sition fully.  Having  to  make  decisions  with  respect  to  lack  of  funds, 
I  would  always  opt  to  protect  the  system.  If  we  are  a  nation  of  law 
and  not  of  men,  we  have  to  have  that  judiciary  working  without 
fear  of  threat  or  reprisal. 

Senator  Heflin.  You  have  had  28  years  in  local  law  enforcement. 
Do  you  think  this  experience  has  prepared  you  to  be  the  Director 
of  the  U.S.  Marshals  Service? 

Mr.  Gonzalez.  I  think  it  certainly  has  helped  prepare  me  for  it, 
Mr.  Chairman.  I  have  been  able  to  work  on  the  street  and  in  offices 
and  as  a  leader  and  as  a  follower,  and  I  have  had  opportunity  to 
make  mistakes  and  fall  down  and  get  up  and  try  again  and  I  think 
it  is  going  to  be  very  helpful  in  directing  the  Marshals  Service. 

Senator  Heflin.  In  the  area  of  the  security  of  Federal  courts  and 
judges,  what  would  you  recommend  that  the  courts  do  to  improve 
security? 

Mr.  Gonzalez.  Well,  there  are  a  couple  of  areas.  Senator.  I  think 
the  most  important  one  is  the  necessity  to  develop  a  model  so  that 
when  there  are  going  to  be  new  courtroom  or  a  courtroom  expan- 
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sion  that  the  appropriations  for  the  Marshals  Service  be  taken  into 
account.  I  am  not  sure  that  that  is  occurring  right  now. 

I  also  believe  we  need  to  expand  the  closed-circuit  TV  system 
that  we  are  doing  in  Puerto  Rico  and  in  Tallahassee  right  now, 
which  allows  us  to  do  hearings  without  having  to  move  the  pris- 
oners from  the  prisons  into  the  courtrooms.  That  is  going  to  en- 
hance security  quite  a  bit  if  we  could  get  that  accomplished. 

Senator  Heflin.  Protecting  judges  who  are  threatened  outside 
the  courtroom  has  also  become  an  area  of  concern.  As  we  know, 
Judge  Robert  Vance  was  killed  by  a  mail  bomb.  How  would  you  ad- 
dress these  threats  against  judges? 

Mr.  Gonzalez.  Mr.  Chairman,  as  I  said  earlier,  the  protection  of 
the  judiciary  and  the  judges  would  be  the  highest  priority.  Quite 
frankly,  I  haven't  gotten  into  all  the  details  of  exactly  how  the  Mar- 
shals Service  operates  simply  because  I  don't  think  it  is  appro- 
priate until  after  confirmation. 

I  can  tell  you  my  experience  is,  especially  in  Dade  County,  that 
whenever  there  was  a  threat  against  a  Federal  judge,  we  would  get 
calls  from  the  Marshals  Service  and  we  would  provide  officers  to 
help  in  the  protection  on  a  24-hour  basis. 

Senator  Heflin.  You  have  written  articles  discussing  the  Metro 
Dade  Florida  Police  Department's  establishment  of  a  trust  fund 
from  revenues  generated  by  liquidation  of  forfeited  assets.  Expendi- 
tures from  this  fund  have  assisted  in  law  enforcement  efforts  to 
fight  crime.  The  U.S.  Marshals  Service  is  responsible  for  the  man- 
agement of  assets  seized  by  agencies  of  the  Department  of  Justice. 
How  do  you  propose  to  enhance  the  U.S.  Marshals  Service's  forfeit- 
ure capacity? 

Mr.  GrONZALEZ.  I  think  the  most  important  thing  for  the  Mar- 
shals Service,  Mr.  Chairman,  is  to  get  on  line  with  the  consolidated 
asset  tracking  system  which  is  being  developed  currently.  It  will  be 
an  automated  process  that  will  allow  us  to  better  account  for  the 
properties  that  are  in  our  custody. 

Senator  Heflin.  Another  area  of  responsibility  of  the  U.S.  Mar- 
shals Service  is  the  pursuit  and  apprehension  of  Federal  fugitives. 
It  would  seem  to  me  that  local  law  enforcement  authorities  should 
play  a  key  role  in  pursuit  of  Federal  fugitives.  How  will  your  expe- 
rience in  local  law  enforcement  assist  you  in  coordinating  these  ef- 
forts? 

Mr.  Gonzalez.  Mr.  Chairman,  I  worked  with  the  U.S.  Marshals 
Service  as  chief  of  the  court  services  in  Dade  County  in  Operation 
FIST,  and  I  believe  I  am  going  to  have  the  contacts  and  the  knowl- 
edge to  make  sure  that  local  law  enforcement  works  in  cooperation 
with  the  Marshals  Service  in  future  fugitive  operations. 

Senator  Heflin.  Well,  thank  you,  sir,  I  appreciate  your  testi- 
mony. I  think  you  had  a  statement  maybe  I  didn't  allow  you  to 
read,  but  if  you  would,  we  will  make  it  a  part  of  the  record,  since 
this  hearing  has  gone  on  a  little  longer  than  what  we  had  antici- 
pated. 

[The  prepared  statement  of  Mr.  Gonzalez  follows:] 

Prepared  Statement  of  Eduardo  GJonzalez 

I  have  some  very  brief  remarks  I  would  like  to  make.  It  is  an  honor  for  me  to 
have  been  selected  by  the  Attorney  General  and  nominated  by  the  President  to 
serve  as  Director  of  the  United  States  Marshals  Service.  It  is  my  opinion,  Senators, 
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that  the  Marshals  Service  is  the  most  diverse,  dedicated  and  resourceful  of  the  Fed- 
eral law  enforcement  agencies.  Its  men  and  women  have,  since  1789,  represented 
the  interest  of  this  Nation  with  unswering  loyalty  and  devotion  to  duty.  If  con- 
firmed, it  will  be  an  honor  and  a  privilege  to  serve  as  its  Director. 

What  I  bring  to  the  Service,  aside  from  28  years  of  law  enforcement  experience, 
is  my  personal  belief  that  the  Services'  greatest  asset  is  its  people.  They  represent 
a  vast,  untapped  reservoir  of  knowledge,  experience  and  ideas  that,  if  allowed  to 
flow,  can  truly  make  a  difference  in  how  effectively  and  efficiently  we  deliver  our 
services.  I  can  assure  this  committee  that,  if  confirmed,  all  employees  at  the  Mar- 
shals Service  will  be  provided  the  opportunity  to  help  in  creating  the  shared  vision 
of  where  the  Marshads  Service  is  going  and  how  we  are  going  to  get  there. 

Mr.  GrONZALEZ.  Thank  you,  Mr.  Chairman. 
Senator  Heflin.  Thank  you. 

[For  Mr.  Gonzalez'  questionnaire,  see  submissions  for  the  record 
following  this  hearing.] 
Senator  Heflin.  The  committee  will  stand  adjourned. 
[Whereupon,  at  11:53  a.m.,  the  committee  was  adjourned.] 
[Submissions  for  the  record  follow:] 
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SUBMISSIONS  FOR  THE  RECORD 


QUESTIONNAIRE  FOR  NONJUDICIAL  NOMINEES 
United  States  Senate,  Committee  on  the  Judiciary 

I.   BIOGRAPHICAL  INFORMATION 

1.  Pull  nzune  (include  any  former  names  used) . 
Jo  Ann  Harris  (nee  Jo  Ann  Murray) 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Residence:   202  Riverside  Dr.,  No.  60,  New  York,  New  York 
10025;   Washington  address:   425-8th  St.  NW,  No.  915, 
Washington,  D.C.   20004. 

Office  address:  Special  Assistant  to  the  Attorney  General, 
United  States  Department  of  Justice,  Room  2206,  10th  Street 
&  Constitution  Ave.,  Washington,  D.C.   20530 

3.  Date  and  place  of  birth.   May  18,  1933;   Macomb,  IL. 

4.  Martial  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Allen  Gregory  Harris;   retired  journalist. 

5.  Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

University  of  Iowa,  Iowa  City,  Iowa 
Entered  Fall  1951-graduated  Summer  1955 
B.A.  Magazine  Journalism 

New  York  University  School  of  Law 
New  York,  New  York 

Entered  Fall  1969-graduated  Spring  1972 
Juris  Doctor  (JD) 

JFK  School  of  Government,  Harvard  University 

Cambridge,  Massachusetts 

Attended  August  1980 

Certificate,  Senior  Managers  in  Government  Seminar 
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«.    Employment  Record;   List  (by  year)  all  business  or 

professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

1992-93   Visiting  Professor  of  Law  and  Director  of  Trial 
Advocacy,  Pace  University  School  of  Law 

1992-93   Associate  Independent  Counsel  (part-time) , 
Office  of  Independent  Counsel  Arlin  Adams 

1991-pres  Principal,  Resolution  Resources  Corporation  (an 
alternate  dispute  resolution  company) 

1990-pres  Chairperson,  Board  of  Advisors,  Center  for  the 
Study  of  the  First  Americans,  Oregon  State 
University 

1990-93    Board  Member,  Pace  University  Battered  Womens' 
Justice  Center 

1990-93    Board  Member,  New  York  Council  of  Defense 
Attorneys 

1983-93   Jo  Ann  Harris,  Attorney  at  Law  (sole  practice) 

1979-93    Teacher,  Team  Leader,  Program  Director, 
National  Institute  for  Trial  Advocacy 

1988-92    Lecturer  at  Law,  Harvard  Law  School 

1983-91    Adjunct  Professor  of  Law,  New  York  Law  School 

1990-91   Assistant  Special  Deputy  Commissioner,  City  of  New 
York,  Department  of  Investigations,  Office  of 
Special  Deputy  Commissioner  Elkan  Abramowitz 

1984-90    Program  Leader  and  Visiting  Professor  of  Law 
(1986-87)  Emory  Law  School 

1985-86   Non-equity  partner,  Manton  Pennisi  Dowd  &  Harris 

1984-86   Adjunct  Professor  of  Law,  Fordham  Law  School 

1983-85    Counsel,  Schulte  Roth  &  Zabel 

1981-83    Senior  Litigation  Counsel  (1981-82)  and  Executive 
Assistant  United  States  Attorney  (1983),  United 
States  Attorney's  Office,  SDNY 
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1979-81   Chief,  Fraud  Section,  Criminal  Division,  United 
States  Department  of  Justice,  Washington 

1974-79  Assistant  United  States  Attorney  (1974-78)  and 
Deputy  Chief,  Criminal  Division  (1979),  United 
States  Attorney's  Office,  SDNY 

1972-74    Law  Clerk,  United  States  District  Judge  Lawrence 
W.  Pierce,  SDNY 

1971  (summer)   Summer  Associate,  Paul  Weiss  Rifkind,  et  al. 

1970  (summer)   Researcher/writer,  Institute  for  Judicial 

Administration 

1960-69    Copywriter,  copy  chief,  creative  chief,  Time-Life 
International  (advertising  promotion) ,  Time 
Incorporated 

1956-59    Creative  chief,  Better  Homes  &  Gardens  Idea 
Annuals  (advertising  promotion) ,  Meredith 
Publishing  Co. 

1956   Offset  plate  maker,  Regent  Printing  Company 

1955-56  Editorial  trainee,  Curtis  Publishing  Co. 

7,  Military  Service;   Have  you  had  any  military  service?  If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No  service. 

8.  Honors  and  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

1993  Fellow,  American  College  of  Trial  Lawyers  (induction 
9/93) 

1991  Award  for  "Outstanding  Service  in  the  Investigation  of 
Mayor  David  N.  Dinkins,"  Special  Deputy  Commissioner, 
NYC  Department  of  Investigation. 

1990  NITA  Faculty  Award  for  "your  inspiration,  excellence 
and  dedication  for  fourteen  years  of  service  in 
teaching  advocacy  skills  at  numerous  NITA  programs." 

1983  Special  Commendation  for  Outstanding  Service  in  the 
Criminal  Division  of  the  Department  of  Justice. 
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1972  New  York  University  Founder's  Day  Award,  "Highest 
bracket  of  scholastic  Preferment  recognized  by  the 
university"  (Juris  Doctor,  cuin_laude) 

1972  Benjamin  F.  Butler  Memorial  Prize  for  "Unusual 

distinction  in  scholarship,  character  and  professional 
activities,"  New  York  University  Law  School. 

1972  Edmond  Cahn  Law  Review  Award  for  "Greatest  contribution 
to  the  NYU  Law  Review  by  a  third-year  editor." 

1972  The  Order  of  the  Coif. 

1970-71,  1971-72     John  Norton  Pomeroy  Scholarship,  New 

York  University  School  of  Law. 

1956-69    Countless  printed  promotion  materials  I  wrote  or 
supervised  won  awards  in  Iowa,  New  York  City, 
London  and  Tokyo. 

1959  Art  Directors'  Club  of  Iowa,  Award  for  Illustration. 

1955  Brewer  Torch  Press  Key,  Outstanding  Journalism 
Graduate,  University  of  Iowa  at  Iowa  City. 

1952-53,  1953-54,  1954-55      Merit  Scholarships,  University 

of  Iowa  at  Iowa  City 

9.    Bar  Associations;   List  all  bar  associations,  legal  or 

judicial-related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

1974-pres  American  Bar  Association.   Criminal  Law, 
Litigation,  Legal  Education  Sections. 

1978-pres  National  Institute  for  Trial  Advocacy.   For  the 
past  16  years  served  the  National  Institute  for 
Trial  Advocacy  (NITA)  as  a  Program  Director,  Team 
Leader  and  Team  Member  in  a  multitude  of  programs 
including  National  Programs,  Advanced  Courses, 
Teacher  Training  Courses  and  Regional  Courses  in 
places  as  diverse  as  Berkeley,  Ft.  Lauderdale, 
Hempstead,  Philadelphia,  Minneapolis  and  Denver. 

1982-pres  Association  of  the  Bar  of  the  City  of  New  York. 
Committees:  Corrections  (1982-1985) ;  Criminal 
Justice  Council  (1982-1986) ;  Criminal  Law  (1989- 
92) ;   Federal  Courts  (1992-pres) ;   Litigation, 
Special  Training  Liaison  (1992-pres) 

1985-pres  NY  State  Bar  Assoc.   House  of  Delegates  (1985-1986) 
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1987-pres  Federal  Bar  Council,  Second  Circuit 

1987-91   National  Lawyers  Guild 

1990-93   New  York  Council  of  Defense  Attorneys  (Board  of 
Directors  1990-1993);  resigned  membership, 
effective  July  31,  1993). 

1991-92   Review  Panel,  Court  Appointed  Lawyers  (18b)  for 

the  First  Judicial  Department,  State  of  New  York. 

1991-pres  Criminal  Justice  Act  Peer  Review  Committee,  United 
States  District  Court,  S.D.N.Y.  (also  1985-1986) (I 
have  sought  to  be  relieved) 

10.   Other  Memberships.   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 

I  know  of  none,  although  some  of  the  archeological  and 
natural  history  organizations  listed  below  may  do  so  without 
notifying  members. 

Please  list  all  other  organizations  to  which  you  belong. 

1972-pres  New  York  University  Alumni  Association 

1985-pres  Smithsonian  Associates 

1986-pres  University  of  Iowa  Alumni  Association 

1987-pres  National  Geographic  Society 

1987-pres  Hemlock  Farms  Community  Association 

1989-pres  American  Museum  of  Natural  History 

1990-pres  Center  for  the  Study  of  the  First  Americans 

1990-pres  Archeological  Conservancy 

■1991-pres  National  Museum  of  the  American  Indian 

1990-pres  Symphony  Space,  Inc. 
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11,  Court  Admissions;   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  seune  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

1/29/73    State  of  New  York,  First  Department 

12/10/74   United  States  Court  of  Appeals  for  the  Second 
Circuit 

12/12/74   United  States  District  Court  for  the  Southern 
District  of  New  York 

12/24/74   United  States  District  Court  for  the  Eastern 
District  of  New  York 

3/5/90     Supreme  Court  of  the  United  States 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 

Harris,  "Catch  (24)  -  Residual  Hearsay,"  12  Litigation, 
No.l,  at  10  (Fall  1985) 

Harris,  "As  A  Federal  Prosecutor:  Talking  Man-To-Man," 
Women  Lawyers,  Perspectives  on  Success,  149  (Couric  ed. 
1984) 

Harris,  "Making  and  Meeting  Objections,"  Master  Advocates 
Handbook,  191  (Rumsey  ed.  1985) 

Harris,  "A  Framework  for  Pleading  Civil  RICO,"  (PLI  Civil 
RICO  1984  at  669;  1985  at  165;  1988  at  145;  1989  at  133) 

Harris,  "RICO  Remedies:   Or  How  To  Stop  Worrying  and  Love 
The  Bomb,"  Second  Annual  RICO  Litigation  Seminar  Handbook, 
61  (Law  Journal  Seminars  Press  1985) 

Harris,  "RICO  Applied  To  Garden-Variety  Fraud  By  Means  Of 
The  Mail  and  Wire  Fraud  Statutes,"  and  "Private  RICO  Actions 
and  the  Local  Government   Plaintiff,"  RICO  Litigation 
Seminar  Handbook  (Law  Journal  Seminars  Press  1984) 

Harris,  "...   so,  you've  just  learned  the  grand  jury  is 
investigating  your  Company  client  and  its  employees  for 
charging  Uncle  Sam  $9,999  per  toothbrush  AND  YOU  WANT  TO  COP 
A  CORPORATE  PLEA,"  Superstars  of  Criminal  Defense  Seminar, 
Atlanta,  Georgia  (1985) 
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Harris,  Monographs  on  Contempt  of  Court,  Grand  Jury  Motions, 
Conflicts  of  Interest  and  Multiple  Representation,  Federal 
Grand  Jury  Practice  (U.S.  Department  of  Justice,  1982-1983) 

Harris,  Preindictment  Representation  of  the  White  Collar 
Target,  Prosecuting  and  Defending  Savings  &  Loan  Bank  Fraud 
Cases,  Georgetown  University  Law  Center  and  ABA  Section  of 
Criminal  Justice  Program,  1992 

Report  of  the  Special  Deputy  Commissioner  Concerning  the 
Transfer  of  Inner  City  Broadcasting  Corporation  Stock  By 
David  N.  Dinkins,  The  City  of  New  York,  Department  of 
Investigation,  1/10/91  (wrote  portions,  edited  all) . 

Report  on  the  Examination  and  Review  of  the  Charles  Point 
Resource  Recovery  Facility  Conducted  by  Special  Commissioner 
Ogden  Reid  at  the  Request  of  the  Westchester  County 
Executive,  Independent  General  Counsel,  Schulte  Roth  & 
Zabel,  May  1985  (wrote  portions,  edited  all). 

Testimony  before  the  Subcommittee  on  Oversight  of  Government 
Management  of  the  Committee  on  Governmental  Affairs,  United 
States  Senate,  97th  Cong.,  1st  Sess..  March  11  and  12,  1981. 

Poverty  Law-Criminal  Trespass-Representatives  of  Federal  and 
Local  Service  Organizations  Granted  Right  of  Access  onto 
Farmer-Employers  Property  to  Communicate  With  Migrant 
Workers  -  State  v.  Shack.  58  N.J.  297  (1971).   46  NYU  L. 
Rev,  834  (Oct.  1971). 

Military  Law  -  Jurisdiction  -  Serviceman's  Implied  Consent 
To  Military  Status  After  Enlistment  Term  Expired  Held 
Sufficient  for  Continuing  Military  Jurisdiction  -  United 
States  V.  Hout,  19  U.S.M.A.  299,  41  C.M.R.  299  (1970).   46 
NYU  L.  Rev.  384  (April  1971)  , 

Question  12  continued.   Also,  please  supply  a  copy  of  all 

speeches  by  you  on  issues  involving  constitutional  law  or 
legal  policy.   If  there  were  press  reports  about  the  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 

I  have  been  a  panelist,  speaker,  lecturer,  teacher  on  white 
collar  crime  and  the  federal  law  for  multitude  of 
professional  educational  programs  sponsored  by  Practicing 
Law  Institute,  Law  Journal  Press,  American  Bar  Association, 
other  bar  associations,  universities,  business  associations, 
and  federal  agencies  (since  1979).   For  example,  1992 
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programs  included,  among  others,  the  ABA  Program  "How  to 
Persuade  the  Jury";   Georgetown  University's  CLE  Program  on 
Banking  and  Money  Laundering  Offenses;   Law  Journal  Press 
Program  on  Civil  and  Criminal  RICO;   and  the  New  York 
Council  of  Criminal  Defense  Attorneys'  Program  on  Federal 
Sentencing  Guidelines. 

My  participation  on  these  occasions  is  usually  spontaneous, 
or  delivered  from  notes  or  other  forms  of  scratches 
intelligible  only  to  me. 

I  am  enclosing  a  copy  of  one  speech  I  made  from  a  prepared 
text,  at  the  ABA  National  Convention  in  New  Orleans,  August 
1981,  to  the  Public  Contracts  Section,  and  a  newspaper 
report  of  the  same  speech. 

13.  Health.   What  is  the  present  state  of  your  health? 
Excellent. 

List  the  date  of  your  last  physical  examination. 
2/21/93 

14.  Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed. 

1992-93    Associate  Independent  Counsel  (part-time) , 
Office  of  Independent  Counsel,  Arlin  Adams. 
Appointed. 

1990-91    Assistant  Special  Deputy  Commissioner,  City  of  New 
York,  Department  of  Investigations,  Office  of 
Special  Deputy  Commissioner  Elkan  Abramowitz. 
Appointed. 

1981-83    Senior  Litigation  Counsel  (1981-82)  and  Executive 
Assistant  United  States  Attorney  (1983),  United 
States  Attorney's  Office,  SDNY.  Appointed. 

1979-81    Chief,  Fraud  Section,  Criminal  Division,  United 
States  Department  of  Justice,  Washington. 
Appointed. 

1974-79  Assistant  United  States  Attorney  (1974-78)  and 
Deputy  Chief,  Criminal  Division  (1979),  United 
States  Attorney's  Office,  SDNY.   Appointed. 


594 


1972-74    Law  Clerk,  United  States  District  Judge  Lawrence 
W.  Pierce,  SONY.   Appointed. 

State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None. 

15.   Legal  Career; 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

Yes.   Lawrence  W.  Pierce,  then-United  States 
District  Judge  for  the  Southern  District  of  New 
York,  September  1972  through  August  1974.   Judge 
Pierce  is  now  a  Senior  United  States  Circuit 
Judge,  Second  Circuit  Court  of  Appeals. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

Yes.   Sole  Private  Practice  of  Law,  New  York,  New 
York,  November  1983  through  July  1993  (even  while 
employed  by  other  entities,  I  generally  reserved  a 
portion  of  my  time  for  my  sole  practice. 

M/Yr  M/Yr  Address  of  Self -employment 

8/92-7/93  78  North  Broadway,  203G,  White  Plains,  NY   10603 

1/88-7/93  72  Spring  Street,  New  York  NY  10012 

8/87-12/87   202  Riverside  Dr.,  New  York  NY  10025 

8/86-7/87  Gambrell  Hall,  Emory  campus,  Atlanta  GA  30322 

3/86-7/86  36  W.  44th  Street,  New  York   NY  10036 

11/83-8/85   900-Third  Avenue,  New  York  NY  10022 
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3.    the  dates,  names  and  addresses  of  law  firms  or 

offices/  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Governmental  agencies  and  firms 

1/92-6/93      Associate  Independent  Counsel  (part-time) , 
Office  of  Independent  Counsel  Arlin  Adams, 
444  N,  Capitol,  Washington,  D.C   20001  (HUD 
investigation) 

3/90-1/91      Assistant  Special  Deputy  Commissioner,  NYC 
Department  of  Investigations,  Department  of 
Investigations,  Office  of  Special  Deputy 
Commissioner  Elkan  Abramowitz,  530-Fifth 
Ave.,  New  York,  NY   10036  (Dinkins  stock 
transfer  and  conflict  investigation) 

8/85-2/86       Manton  Pennisi  Dowd  &  Harris,  36  E.  44th 
Street,  New  York,  NY   10036  (non-equity 
partner) 

12/84-5/85      Associate  Independent  General  Counsel  to 
Special  Commissioner,  Westchester  County 
Executives'  Office,  White  Plains,  NY 
(investigated  and  reported  upon  allegations 
of  conflict  of  interest) .   The  Independent 
Counsel  was  Schulte  Roth  &  Zabel  by  John  S. 
Martin,  Jr.  (now  a  federal  judge  on  the 
S.D.N.Y.  bench) . 

11/83-8/85      Schulte  Roth  &  Zabel,  900-Third  Avenue,  New 
York,  NY   10022  (of  counsel  to  law  firm) 

12/81-10/83     United  States  Attorneys  Office,  Southern 

District  of  New  York,  One  St.  Andrews  Plaza, 
New  York,  NY   10007 

1/83-10/83.   Executive  Assistant  United 
States  Attorney  (at  the  time,  the  third  highest 
ranking  position  in  the  office) .   Responsible  for 
trial  of  major  criminal  and  civil  cases;   and  for 
assisting  United  States  Attorney  in  management. 


^     I  am  assuming  this  question  is  limited  to  my  legal 
career  which  began  when  I  entered  law  school  in  the  Fall  of  1969. 
I  had  a  career  in  publishing  before  I  went  to  law  school  and 
worked  for  a  number  of  companies:   Curtis  Publishing  Company 
(1955-56),  Meredith  Publishing  Company  (1956-60)  and  Time  Inc. 
(1960-69) 

10 
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supervision  and  training  of  staff,  and  formulation 
and  execution  of  office  policy. 

12/81-12/82.   Senior  Litigation  Counsel. 
Responsible  for  trial  of  major  criminal  and  civil 
cases;   and  for  training  Assistant  United  States 
Attorneys  throughout  the  country. 

11/79-11/81    Chief,  Fraud  Section,  Criminal  Division, 
Department  of  Justice,  Wash.,  D.C.  20530 

Responsible  for  operations  and  management  of 
largest  litigating  section  located  in  Department 
of  Justice  Criminal  Division  headquarters.  Fraud 
Section  investigates  and  prosecutes  complex  major 
white  collar  crimes  in  federal  districts 
throughout  the  country. 

9/74-10/79      United  States  Attorneys  Office,  Southern 
District  of  New  York  New  York,  NY   10007 

10/78-11/79.   Deputy  Chief,  Criminal 
Division.   Responsible  for  supervision  of  day-to- 
day activities  of  Criminal  Division  Assistant 
United  States  Attorneys  and  federal  agents 
throughout  the  district. 

9/74-10/78.   Assistant  United  States 
Attorney.   Investigated,  tried  to  juries,  briefed 
and  argued  appeals  in  a  multitude  of  criminal 
cases,  ranging  from  bank  robbery  to  securities 
fraud  and  government  fraud  matters. 

8/72-8/74      Law  Clerk  to  Hon.  Lawrence  W.  Pierce,  then- 
United  States  District  Judge,  Southern 
District  of  New  York,  United  States 
Courthouse,  New  York,  NY   10007 

1972  (summer)   Paul,  Weiss  Rifkind,  et  al,  1285  Avenue  of 
the  Americas,  New  York,  NY  10019  (summer 
associate  while  in  law  school) 

1971  (summer)   Institute  for  Judicial  Administration,  New 

York  University  Law  School,  Washington  Square 
South,  New  York,  NY  10012  (researcher/writer, 
Maine  Court  Study) . 
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Law  Schools  and  Other  Teaching  Organizations 

8/92-8/93       Pace  University  Law  School,  White  Plains,  New 
York,  Visiting  Professor,  Director  of  Trial 
Advocacy,  charged  with  the  creation  and 
execution  of  a  simulated  skills  training 
program  for  law  students,  incorporating 
procedural  and  substantive  areas  of  the  law. 

8/92-8/93      Team  Leader,  Pace  Battered  Womens'  Justice 
Center  Advocacy  Program,  training  young 
lawyers  how  to  represent  victims  of  family 
violence  in  family  court. 

8/86-8/87      Emory  Law  School,  Atlanta,  Georgia,  Visiting 
Professor  of  Law.   Teaching  Evidence,  Trial 
Techniques,  Advanced  Litigation,  and  Contempt 
of  Court. 

8/79-pres      National  Institute  for  Trial  Advocacy, 

Program  Director,  Team  Leader  and  Team  Member 
in  a  multitude  of  programs  including  National 
Programs,  Advanced  Courses,  Teacher  Training 
Courses  and  Regional  Courses. 

1982-1990       Emory  Law  School.   Program  Leader  and  Adjunct 
Professor  of  Law. 

1984-1986      Fordham  Law  School.   Adjunct  Professor  of 
Law. 

1977-1992       Harvard  Law  School.   Team  Leader  and  Harvard 
Lecturer  (1988-92)  .-Teaching  Teams  (1977; 
1978;  1981-1983;  1991) 

1977-1982       Hofstra  Law  School:   Teaching  Teams. 

1990-1991      New  York  Law  School:   Adjunct  Professor  of 

Law. 

1992  Pace  University  School  of  Law:   Adjunct 

Professor  of  Law. 
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b.    1.   What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

I  have  always  tried  to  keep  my  practice  divided 
into  three  areas: 

1)  representing  white  collar  professionals  in 
connection  with  federal  criminal  and  administrative  matters 
(grand  jury  investigations,  agency  inquiries,  trials) ; 

2)  teaching  and  mentoring  law  students  and  young 
lawyers ;   and 

3)  representing  indigent  people,  some  entirely 
pro  bono  (such  as  representation  of  battered  women)  and  some 
at  a  reduced  rate  (such  as  assigned  cases  under  the  Criminal 
Justice  Act  in  federal  court) . 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

New  York  based  national  practice.   Specializing  in 
advocacy  for  people  and  companies  in  connection  with  federal 
inquiries,  from  administrative  proceedings  to  grand  jury 
investigations  to  trial  in  white  collar  cases  including  tax, 
securities,  anti-trust,  and  fraud  by  and  against  business. 

Typical  clients  in  the  fee-producing  third  of  my 
practice  ranged  from  an  ex-Savings  and  Loan  president,  to  an 
elderly  woman  accused  of  grocery  coupon  fraud,  to  bank 
employees  accused  of  money  laundering,  to  antique  dealers 
and  an  armored  car  company  investigated  for  anti-trust 
violations,  to  employees  of  exchanges  and  brokerage  firms 
and  trading  firms,  to  a  woman  whose  husband  is  in  the 
Witness  Protection  program,  to  businessmen  accused  of 
customs  fraud,  to  a  number  of  individuals  involved  in  tax 
fraud  and  securities  fraud  investigations,  to  labor  leaders. 

My  CJA  clients  ranged  from  people  accused  of  drug 
dealing,  to  money  laundering,  to  corruption,  to 
racketeering.   Although  I  have  virtually  no  state  court 
practice,  in  the  Bronx  Supreme  Court,  I  have  represented  a 
battered  woman  accused  of  murdering  her  abuser;   and  I  have 
worked  with  a  group  of  lawyers  who  represent  battered  women 
pro  bono. 
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e.   1.   Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all? 

1974-79   Frequently.   As  an  Assistant  United  States 

Attorney  charged  with  prosecuting  federal  criminal 
cases,  trying  and  supervising  the  trial  of  such 
cases,  and  any  appeals  resulting  from  the  trials. 

1979-81   Not  at  all.   Managing  the  DOJ  Fraud  Section. 

1981-83   Two  major  cases.   One  was  a  three  month  trial; 

the  other  required  frequent  court  appearances  over 
a  six  month  period. 

1983-93   Frequently  on  CJA  cases.   Less  frequently  on  fee- 
producing  cases  because  they  tend  —  with  some 
exceptions  —  to  involve  grand  jury  investigations 
and  advocacy  before  various  agencies. 

2.  What  percentage  of  these  appearances  was  in; 

(a)  federal  courts:   99% 

(b)  state  courts  of  record:   1% 

(c)  other  courts:   0% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil:     5% 

(b)  criminal:  95% 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Approx  31;   sole  counsel  -  14;   chief  counsel  -  2; 
co-counsel  -  1;   training  counsel  -  12;   and 
junior  counsel  -  2. 

5.  What  percentage  of  these  trials  was; 

(a)  jury;   95% 

(b)  non-jury;   5% 
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16.   Litigation;   Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;   describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case; 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;   and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

(1)  Dnited  States  v.  DiSomma.  951  F.  2d  494  (2d  Cir.  1991), 
afflg,  769  F.  Supp.  575  (S.D.N.Y.  1991). 

From  May  1991  through  July  1993  I  represented  Joseph 
DiSomma  after  he  was  convicted  of  a  single  Hobbs  Act  conspiracy 
violation.   In  postconviction  litigation.  Judge  Miriam  Goldman 
Cedarbaum,  USDJ,  SONY,  was  persuaded  to  apply  a  relief  clause  in 
the  new  Bail  Reform  Act  to  permit  release  of  DiSomma  on  bail 
pending  appeal.   The  government  appealed  the  bail  ruling,  and 
lost.   The  case  was  the  first  interpreting  the  new  statute  and 
established  important  precedent. 

James  B.  Comey,  Assistant  United  States  Attorney  in 
charge  of  the  case.   United  States  Attorney's  Office, 
One  St.  Andrews  Plaza,  New  York,  NY   10012.   (212)  791- 
1134.  (Mr.  Comey  is  now  in  private  practice  with 
McGuire,  Woods,  Battle  &  Boothe,  901  East  Gary  Street, 
Richmond,  VA   23219  (804)  775-1000. 

(2)  United  States  v.  Michael  Pugliese.  Dkt.  No.  SS90  Cr. 
428  (MGC) (S.D.N. y.  1990). 

From  July  1990  to  May  1991.   I  was  assigned  pursuant  to 
the  CJA  to  represent  Mr.  Pugliese  after  his  arrest  on  a  RICO 
conspiracy  charge  arising  out  of  events  seven  years  old.   Trial 
commenced  March  3,  1991  before  Judge  Miriam  Goldman  Cedarbaum  and 
lasted  about  three  months.   My  client  was  acquitted.   I  drafted 
an  important  jury  charge  on  the  statute  of  limitations  in  RICO 
conspiracy  cases  which  was  accepted  and  used  by  the  trial  judge. 

James  B.  Comey  was  the  Assistant  United  States  Attorney 
in  charge  of  the  case.   See  DiSomma,  supra. 


^     The  Second  Circuit  later  affirmed  the  conviction  in  the 
main  appeal. 
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Defense  counsel: 

Alfred  F.  Brown,  Esq. 
60  Park  Place 
Suite  1701 
Newark,  NJ   07102 
(201)  643-8098 

Lawrence  Carra,  Esq. 
114  Old  Country  Road 
Mineola,  NY   11501 
(516)  742-1135 

Harriet  B.  Rosen 
Attorney  at  Law 
240  West  23rd  Street 
New  York,  NY   10011 
(212)  366-6166 

Anthony  L.  Ricco 
Ricco  &  Villane 
361  Broadway 
New  York,  NY   10013 
(212)  219-0100 

Jack  Evseroff 
186  Joralemon  Street 
Brooklyn,  NY   11201 
(718)  875-0903 

Howard  Mulholland 
84-74  Talbot  Avenue,  #1E 
Kew  Gardens,  NY   11415 
(718)  846-7162 

(3)   Dnited  States  v.  John  Long  and  John  Mahonev.  917  F.  2d 
691  (2d  Cir.  1990) . 

Commencing  in  the  Winter  of  1988,  I  undertook  the 
representation  of  John  Mahoney  in  this  labor  racketeering 
indictment.   After  a  two  month  trial  in  the  late  Fall  of  1988, 
Mr.  Mahoney  was  convicted.   Over  my  specific  objection.  Judge 
David  N.  Edelstein  had  charged  the  jury  in  error  with  respect  to 
necessary  elements  of  the  crime.   The  Second  Circuit  reversed  on 
this  ground;   the  United  States  Attorney's  office  did  not  retry 
the  case. 

Co-counsel:     Michael  G.  Dowd   Director  of  the  Pace 
University's  Battered  Women's  Justice 
Center,  78  North  Broadway,  White  Plains, 
NY   10603,  (914)  422-4069 
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Joan  McPhee  and  Frances  Fragos  were  the  Assistant 
United  States  Attorneys  in  charge  of  the  case.   I  do 
not  know  where  Ms.  McPhee  is;   Frances  Fragos  is  still 
an  AUSA,  One  St.  Andrews'  Plaza,  New  York,  NY  10007. 
(212)  791-1162. 

(4)   onited  States  v.  National  Mortqaae  Bank  of  Greece,  at 
al.,  90  Cr.  201  (8) (RJD) (E.D.N.Y.) 

From  the  time  of  the  arrests  of  some  20  employees  of 
the  National  Mortgage  Bank  of  Greece  in  June,  1989  through  July 
1993,  I  represented  two  employees  who  were  charged  with  money 
laundering  and  other  offenses,  and  have  made,  I  believe,  a 
valuable  contribution  to  the  resolution  of  the  case  which  meant 
millions  of  dollars  recovered  by  the  United  States,  while 
minimizing  the  charges  brought  against  low-level  bank  employees. 
Judge  Raymond  Dearie  was  the  United  States  District  Judge  who 
presided  over  the  case. 

Defense  attorneys: 

Harold  R.  Tyler,  Jr. 

Patterson,  Belknap,  Webb  &  Tyler 

30  Rockefeller  Plaza 

New  York,  NY   10112 

(212)  698-2500 

Frederick  Davis 

Sherman  &  Sterling 

153  E.  53rd 

Room  3  316 

New  York,  NY  10022 

(212)  848-4675 

John  Rogers  Carroll 
615  Chestnut  Street 
Suite  1206 

Philadelphia,  PA  19106 
(215)  925-4100 

Peter  Schlam 

Schlam  Stone  &  Dolan 

26  Broadway 

New  York,  NY   10004 

(212)  344-5400 

Arthur  J.  Viviani 
123  William  Street 
New  York,  NY 
(212)  349-8205 
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Charles  E.  dayman 
dayman  &  Gallop 
Gallop,  Dawson  &  dayman 
305  Madison  Avenue 
New  York,  New  York 
(212)  922-1080 

Peter  Kirchheimer 
Federal  Defender  Unit 
50  Court  Street 
Brooklyn,  NY   11201 
(718)  330-1206 

Craig  Kaplan 
Levinson  &  Kaplan 
220-Fifth  Avenue 
New  York,  NY   10001 
(212)  679-4488 

Archie  D.  Typadis 
One  Financial  Center 
Suite  1305 
Boston,  MA   02111 
(617)  348-3845 

Harry  C.  Mezer 
89  Broad  Street 
14th  Floor 
Boston,  MA   02111 
(617)  482-7777 

Alan  Kaufman 
Buchwald  &  Kaufman 
600  Third  Avenue 
New  York,  NY   10016 
(212)  661-0040 

Alan  Mansfield 
Phillips  Nizer 
40  West  57th  Street 
New  York,  NY   10019 
(212)  977-9700 

Pamela  Rogers  Chepiga 
Cadwalader,  Wickersham  &  Taft 
100  Maiden  Lane 
New  York,  NY   10038 
(212)  504-6626 
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The  Assistant  United  States  Attorneys  on  the  case  were: 

Mary  Jo  White,  at  the  time  Chief  Assistant  in  the 
EDNY  (now  United  States  Attorney  in  the  SONY  [212- 
791-0055] ; 

Andrew  Luger  and  Keith  Krakauer,  United  States 
Attorneys  Office,  United  State  Court  House 
Camden  Plaza  East 
Brooklyn,  NY   11201 
(718)  330-2157 

(5)  United  States  v.  Mary  Taylor.  92  Cr.  322 
(CSH) (S.D.M.y.) . 

From  December  1991  through  July  1993,  I  represented 
Mrs.  Taylor  (CJA  assignment)  in  a  case  involving  the  prosecution 
by  federal  authorities  of  a  number  of  employees  of  the  New  York 
State  Department  of  Motor  Vehicles.   Through  this  representation, 
I  have  done  significant  work  on  formulating  the  factual  and  legal 
predicate  for  the  admission  of  expert  testimony  on  the  battered 
womens'  syndrome  in  federal  criminal  cases  to  explain  conduct. 
Trial  Judge  Charles  S.  Haight  ruled  against  me  on  the  issue;   a 
plea  agreement  which  I  regarded  as  fair  and  favorable  to  Ms. 
Taylor  followed. 

Jonathan  Halpern  is  the  Assistant  United  States 
Attorney  on  the  case.  United  States  Attorneys  Office, 
One  St.  Andrews  Plaza,  New  York,  NY  10007  (212)  791- 
0042. 

(6)  United  States  v.  Deborah  Gore  Dean.  CR  92-181- 
GAG  (D.D.C.) 

From  approximately  January  1992  through  June  1993  I 

served  as  Associate  Independent  Counsel  on  the  staff  of 
Independent  Counsel  Arlin  Adams,  in  charge  of  trial  and  trial 
preparation  in  the  prosecution  of  this  high  level  ex-HUD 
official.   In  the  course  of  my  duties  I  also  led  the  drafting 
team  for  the  superseding  indictment  and  consulted  on  legal  issues 
for  the  pretrial  appeal  taken  by  OIC  from  a  pretrial  ruling  by 
Judge  Gerhardt  Gesell  relating  to  important  issues  concerning 
government  documents.   I  led  a  team  of  several  lawyers, 
paralegals,  and  FBI,  IRS  and  HUD  agents  during  my  tenure. 

Ms.  Dean's  lawyers  are: 

Stephen  J.  Wehner,  Esq. 
513  Capitol  Court  NE 
Suite  200 

Washington,  D.  C.   20002 
(202)  543-2700. 
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Donald  E.  Santarelli,  Esq. 
1155  Connecticut  Avenue  NW 
Washington,  D,  C.   20036 
(202)  466-6800 

My  colleagues  were:   Associate  Independent  Counsel 
Paula  Sweeney  and  Bruce  Swartz,  (202)  786-6681 

(7)  People  V.  Iris  Moore.  DXt.  No.  4055/87,  Bronx  County 
Supreme  Court  (Justice  Nicholas  Figuora) (1987) . 

From  approximately  November  1987  through  the  Fall  of 
1988  I  represented,  pro  bono,  a  grandmother  who  had  suffered 
emotional,  sexual  and  other  physical  abuse  from  the  men  in  her 
life  from  the  time  she  was  a  small  child.   She  had  killed  the  man 
living  with  her.   My  defense  of  this  remarkable  woman  literally 
returned  control  of  her  world  to  her.   She  is  working  and 
confident  in  the  future. 

The  Bronx  prosecutor  was  Lynda  Viti  (Venezia) 
Bronx  County  District  Attorney's  Office 
Grand  Concourse,  Bronx,  NY  (212)  590-2195 

(8)  Sierra  Cl\ib  v.  Corp  of  Engineers.   776  F.  2d  383  (2d 
Cir.  1985),  cert,  denied.  475  U.S.  1084  (1986).   ^ 

From  approximately  May  1983  through  November  1983,  I 
was  in  charge  of  the  United  States  Attorney's  representation  of 
the  United  States  Army  Corp  of  Engineers  in  connection  with  the 
Westway  litigation  before  Judge  Thomas  P.  Griesa.   At  the  time, 
the  Westway  litigation  was  one  of  the  most  significant  —  and 
troubled  —  environmental  litigations  in  the  nation,  involving  a 
dispute  between  local,  federal  and  state  government  agencies  and 
environmental  groups  about  plans  to  run  a  super  highway  up  the 
Westside  of  Manhattan.   I  was  assigned  to  the  case  when 
allegations  of  contempt  of  court  were  lodged  against  the  Corp  of 
Engineers  and  its  colonel,  and  significant  conflict  of  interest 
issues  arose  with  respect  to  the  activities  of  the  same  colonel. 

(9)  United  States  v.  Sun  Myung  Moon.  718  F.  2d  1210  (2d 
Cir.  1983),  cert,  denied.  466  U.S.  971  (1984). 

From  approximately  January  1982  through  October  1983  I 
lead  the  prosecution  team  in  the  prosecution  of  Sun  Myung  Moon  on 
obstruction  of  justice  and  tax  charges.   When  I  came  into  the 
case  as  senior  government  trial  lawyer,  the  matter  was  already 
indicted  and  trial  was  pending  before  Judge  Gerard  L.  Goettel. 


'    This  was  the  last  in  a  series  of  Second  Circuit 
decisions  relating  to  this  case.   My  responsibilities  did  not 
include  any  of  the  appellate  work. 
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After  the  convictions,  I  represented  the  government  in  post-trial 
matters,  was  the  lead  writer  on  the  appellate  brief  and 
successfully  argued  the  appeal  in  the  Second  Circuit. 

Defense  attorneys: 

Charles  A.  Stillman  (Moon's  trial  lawyer) 
Stillman,  Friedman  and  Shaw 
425  Park  Avenue 
New  York,  NY  10022 
(212)  223-0200. 

Andrew  Lawler  (Kamiyama's  lawyer) 
220  East  42nd  Street 
New  York,  NY   10017 
(212)  687-8850 

Prof.  Laurence  W,  Tribe  (Moon's  post-trial  and 
appellate  lawyer) 
Harvard  Law  School 
Griswold  Building 
Cambridge,  MA   02138 

(10)  Benchmark  government  program  fraud  cases: 

United  States  v.  Sylvan  sacolick  and  Nicholas  Rizzi.  76 
Cr.  1000  (GLG) ,  aff 'd.  Dkt.  No.  77-1420  {2d  Cir.  1977). 

During  1975  and  1976,  I  was  in  charge  of  the 
investigation,  trial  and  appeal  from  conviction  in  this  major 
medicaid  fraud  case  in  the  Southern  District  of  New  York.   The 
case  involved  the  double  and  triple  billing  of  the  federal 
government  for  drugs  and  services  supplied  to  drug  addicts.   It 
was  one  of  the  first  cases  using  computer  programs  and  computer 
search  techniques  to  identify  and  to  prove  the  fraud.   The  work 
was  done  by  a  specially  assembled  team  of  Postal  Inspectors, 
personnel  from  the  City  Health  Department's  Fraud  Unit  and  the 
Audit  Branch  of  the  federal  agency  disbursing  the  funds  (HEW) . 

United  States  v.  Harold  Lane.  76  Cr.  879  (CSH) ,  aff'd. 
Diet.  No.  77-1226  (2d  Cir.  1977). 

During  1976,  I  was  in  charge  of  the  investigation, 
trial  and  appeal  from  conviction  in  this  major  food  stamp  fraud 
case  in  the  Southern  District  of  New  York.   The  case  involved  the 
exploitation  of  weaknesses  in  the  remitting  system  through  the 
Federal  Reserve  Bank  and  included  one  of  the  only  genuine  net 
worth  tax  cases  tried  in  the  district.   I  led  a  team  of 
Agriculture  Agents,  Postal  Inspectors  and  IRS  Criminal 
investigators  and  Revenue  Agents. 
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17.   Legal  Activities.   Describe  the  most  significant  legal 
activities  you  bave  pursued,  including  significant 
litigation  vbicb  did  not  progress  to  trial  or  legal  natters 
tbat  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

As  a  senior  public  official  responsible 

for  managing  people,  issues,  criminal  justice 

policies  and  complex  criminal  cases. 

I  have  served  the  Department  of  Justice,  both  in  the  United 
States  Attorney's  Office  for  the  Southern  District  of  New  York 
and  as  Chief  of  the  Criminal  Division's  Fraud  Section  in 
Washington,  not  only  as  a  trial  lawyer,  but  as  a  manager  of 
federal  lawyers  and  agents,  and  of  the  issues  and  policies 
underlying  federal  law  enforcement  efforts  on  multiple  fronts. 

In  this  connection,  my  activities  have  been  dedicated  to  a 
single  goal  in  the  public  interest:   To  do  the  right  thing;   to 
take  the  awesome  power  of  a  federal  prosecutor,  and  to  use  it  to 
its  full  extent  —  and  not  a  millimeter  beyond  —  to  combat 
criminal  activity  which  impacts  on  the  citizens  of  our  country. 

As  Deputy  Chief  of  the  Criminal  Division  of  the  United 
State's  Attorneys  Office  in  the  Southern  District  of  New  York,  I 
assisted  in  the  supervision  of  all  of  the  90-some  Assistant 
United  States  Attorneys  in  the  Office,  but  with  particular 
attention  to  new  AUSAs.   I  focussed  on  the  development  of  high 
ethical  standards  and  superior  trial  skills.   In  addition,  I 
dealt  with  hundreds  of  law  enforcement  agents  in  the  District, 
evaluating  their  cases,  guiding  their  investigations,  helping 
them  to  shape  triable  cases  and  to  exercise  sound  judgment. 

I  brought  to  the  job  as  Chief  of  the  Fraud  Section  for  the 
Department's  Criminal  Division  my  considerable  experience, 
interest  and  focus  on  the  development  of  unified  federal 
enforcement  teams  against  complex  white  collar  crime,  the 
training  of  law  enforcement  people,  and  the  fair  exercise  of 
prosecutorial  discretion.   In  the  process  I  managed  an 
organization  of  some  80  lawyers,  plus  agents  and  paralegals  and 
staff.   In  so  doing,  I  developed  the  skills  necessary  to  handle 
the  administrative  issues  related  to  such  an  organization;   and  I 
enhanced  my  understanding  of  the  organization's  relationship  to 
the  Criminal  Division,  the  Offices  of  the  United  States 
Attorneys,  and  other  federal  agencies. 

When  I  returned  to  the  United  States  Attorney's  Office  for 
the  Southern  District  of  New  York,  I  was  assigned  to  the  trial  of 
major  cases,  with  a  specific  responsibility  for  training  young 
AUSAs  in  New  York  and  elsewhere;  but  also,  as  Executive 
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Assistant  United  States  Attorney,  I  became  responsible  for  the 
civil  side  of  the  office  as  well  as  the  criminal  side,  and 
thereby  garnered  valuable  insight  into  the  effective  use  of  civil 
sanctions  against  white  collar  illicit  conduct. 

As  a  teacher: 

As  a  teacher  of  advocacy  to  literally  thousands  of  young 
lawyers  in  this  country  for  the  past  16  years,  I  have  done  my 
level  best  to  set  an  example  of  an  attorney  and  counsellor  at  law 
who  is  honest,  fair,  hard-working  and  absolutely  dedicated  to  my 
client's  interest,  whether  that  client  is  the  government  or  an 
individual  in  trouble.   I  like  to  think  that  by  word  and  deed  I 
have  succeeded. 

II.   PINAMCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.    List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  was  a  sole  practitioner  whose  clients  were  mainly 
individuals.   I  charged  an  hourly  rate,  and  billed  only  for 
hours  I  worked  for  the  client,  plus  expenses.   I  have  earned 
no  income  after  July  31,  1993,  but  expect  to  continue  to 
receive  fees  for  work  done  prior  to  that  cut-off  date. 
Receivables  total  some  $  70,000. 

I  have  an  investment  of  $5,000  in  Resolution  Resources 
Corporation,  a  small  Atlanta-based  alternative  dispute 
resolution  company.  I  do  not  anticipate  receiving  any 
compensation  from  this  company  which  is  operating  at  a  loss. 

I  have  a  personal  Pension  Fund  (501k)  valued  at  about 
$350,000  funded  entirely  by  deferred  earnings  from  my  law 
practice.  The  assets  in  the  Fund  are  fully  disclosed  in  my 
Financial  Disclosure  Form,  and  consist,  in  the  main,  of 
annuities.  This  fund  will  continue  to  appreciate  in  value. 
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2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  seek  the  advice  of  appropriate  Department  of  Justice 
ethics  officials  about  my  participation  in  any  matter 
involving  former  clients  or  investigations  in  which  I  have 
been  involved  as  a  defense  attorney,  or  in  any  matter  in 
which  I  may  have  a  financial  interest.   I  will  recuse  myself 
where  necessary. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  in  the  position  to  which  you  have  been 
nominated? 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  enclosed  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement 
in  detail. 

See  enclosed  Financial  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

I  rang  doorbells  for  Adlai  Stevenson  in  Des  Moines,  Iowa,  in 
1956.   Role:   rank  volunteer. 
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III.   GENERAL  (PUBLIC) 

1.    An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

From  1969,  when  I  first  entered  law  school,  I  have  taken 
very  seriously  my  obligation  as  a  lawyer  and  counsellor  at  law  to 
serve  the  disadvantaged  in  our  society. 

A.  In  my  last  year  of  law  school  I  declined  the 
opportunity  to  be  Articles  Editor  of  the  New  York  University  Law 
Review  in  order  to  dedicate  my  time  to  the  New  York  University 
Criminal  Justice  Clinic.   My  work  with  the  clinic  involved  not 
only  work  in  the  Criminal  Courts  under  Legal  Aid  supervision,  but 
also  legal  counselling  run-away  kids  two  nights  a  week  at  The 
Door  (a  nonprofit  drop-in  center  providing  legal  and  medical 
services) .   I  also  spent  one  day  a  week,  providing  legal 
counselling  to  the  inmates  of  the  Bernstein  Heroin  Detoxification 
Unit  of  Beth  Israel  Hospital. 

B.  I  firmly  believe  that  my  years  with  the  Department  of 
Justice  were  also  in  the  service  of  the  disadvantaged  in  the 
sense  that  I  sought  to  exercise  the  vast  power  of  a  federal 
prosecutor  to  provide  a  fair,  straight,  sound,  clear  lens  through 
which  our  community  (victims,  jurors,  witnesses,  lawyers  and, 
yes,  defendants)  judged  its  criminal  justice  system. 

C.  After  I  left  government  in  1983,  I  made  a  deliberate 
decision  to  split  my  law  practice  into  three  components: 

1)    Representing  the  disadvantaged;   ' 


*     I  believe  that  federal  judges  and  federal  prosecutors 
and  federal  defenders  in  the  Southern  District  of  New  York  will 
attest  that  I  have  energetically,  ethically  and  skillfully 
represented  dozens  and  dozens  of  indigent  people  assigned  to  me 
for  CJA  representation.   Indeed,  my  background  has  well  suited  me 
to  manage  a  very  focussed  defense  for  each  one  of  these  clients. 
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2)  Imparting  to  young  lawyers  the  skills,  the 
enthusiasm,  the  character  to  serve  their  communities  as 
counsellors,  and  to  be  proud  of  being  a  lawyer;   ' 

3)  ...  and  —  to  support  the  two  activities  cited 
above  —  representation  of  white  collar  professionals 
involved  in  federal  investigations  and  proceedings,  at  a 
healthy  hourly  rate. 

Through  the  ten  years  that  I  have  been  in  private  practice, 
I  am  proud  to  say  that  I  have  maintained  that  balance. 

2.    Do  you  currently  belong,  or  have  you  belonged,  to  any 

organization  which  discriminates  on  the  basis  of  race,  sex, 
or  religion  —  through  either  formal  membership  requirements 
or  the  practical  implementation  of  membership  policies? 

No. 


'     In  addition,  I  have  been  very  active  in  working  with 
colleagues  who  specialize  in  defending  battered  women  and 
formulating  policy  designed  to  prevent  and  deal  with  the 
consequences  of  family  violence,  and  have  served  as  a  volunteer 
team  leader  and  teacher  for  the  Pace  University  Battered  Womens' 
Justice  Center  Advocacy  Program,  training  young  lawyers  how  to 
represent  victims  of  family  violence  in  family  court.   Also,  in 
connection  with  the  thousands  of  volunteer  teaching  hours,  I  have 
helped  train  teachers  for  legal  services  and  legal  aid 
organizations. 
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ABR  Tax  Service,  Inc. 

OKC  TtMXa  IMtJAlUi 

SUITC  fin 
NKW  TOfUCHy  I00«« 


FINANCIAL  STATEMENT  fax :«an.«<»  mm 

NET  WORTH 
JO  ANN  HARRIS 
July  31,  1993 


Listed  Securities: 

PLudenti«l  Dache  Tax  Free  Bonds  $64,018.00 

Prudential  Bache  Municipal  NY-MM  A$..231.0P 

^80.249.00 

Unlisted  Securities: 

Resolutions  Resouices  Corp.  p   5.000.00 

Real  Estate  Mortgages  payable: 

Mid  Coast  Mortgage  Co.  690.000.00 

Real  Estate  owned: 

Residence  -  Pennsylvania  ^^^0,000.00 
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CONTZMUATION  -  SCHEDULE  A 


JO  ANN  HARRIS  -  7/31/93  for 
Calendar  Year  1992  and  1993  to 
6/1/93. 


Block  B 
Value 


Type 


Assets  and  Income 

Block  A 

Assets 

6.   Bank  accounts  (Chase  Manhattan  Bank) 

Business  Account    15,000-50,000  Interest 


Block  C 


7. 


Honey  Market 


Personal 


50,000-100,000  Interest 


1,000-15,000   Interest 


Personal  Money  Market 


Interest 


IRA  -  Chase  Manhattan 

Certificates  of 

Deposit  1,000-15,000   Interest 

Spouse  IRA  - 

Chase  Certificates 

of  Deposit  1,000-15,000   Interest 


9.    Pru-Bache 

Municipal/New  York 
Taxfree  Bonds       50,000- 

100,000 

Detail 

-  Monroe  County     20,000 

-  Onondaga  County   20,000 

-  Syracuse  NY  Public 
Improvement       20,000 

-  PS NY  Muni  Money 
Market  16,231 


Interest 

Interest 
Interest 

Interest 

Interest 


Anount 


1,000- 
2,500 

1,000- 
2,500 

201-1,000 

0 


1,000- 
2,500 


201-1,000 


5,000- 
15,000 


1,001- 
2,500 
1,001- 
2,500 

1,001- 
2,500 

201-1,000 
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COMTIMUATION  -  SCHEDULE  A 

Assets  and  Income 
Block  A 


JO  AMM  HARRIS  -  7/31/93  for 
Calendar  Year  1992  and  1993  to 
6/1/93. 


Block  B 
Value 


Block  C 


Type 

10.   Defined  Benefit  Pension  Fund 

-Two  Annuities/  Northwestern  Mutual  Life 

100,000- 

250,000        Interest 

-Northwestern  Mutual  Life  Whole  Policy 

15,000-50,000 

-Van  Kampen  Merritt 
US  Government 
Bond  Fund  15,000-50,000   Interest 


-Freeman  Income 
Real  Estate 


15,000-50,000  Limited 

Partnership 


Dividends 

-Alliance  Insured   1,000-15,000   Interest 

11.   Northwestern  Mutual 

Annuity  IRA         1,000-15,000   Interest 


Spouse  Northwestern 

Mutual  Annuity  IRA  201-1000 


Interest 


12.  Office  Furniture 
and  Equipment 

13.  Resolutions 
Resources 


Corp. 


1 


$20,000 


$  5,000 


14.   Law  Prac.  receivables  $40,000 


Amount 


5,000- 
15,000 


none 


2,500- 
5,000 


201-1,000 
201-1,000 

none 

none 

none 


Investment     none 
Earned  income  same 


^     The  business  of  Resolution  Resources  Corp.  is 
alternative  dispute  resolution.  The  company  provides  mediators 
to  resolve  disputes,  designs  alternative  dispute  systems  for 
institution  and  businesses,  and  train  mediators.   I  have 
received  no  compensation  or  other  form  of  income  from  the 
Company . 
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CONTINUATION  -  SCHEDULE  D      JO  ANN  HARRIS  -  7/31/93  for 

Calendar  Year  1992  and  1993  to 

6/1/93 

Part  I:   Positions  Held  Outside  U.S.  Government 
Organization        Type  Position  From      To 

6.  Resolutions 
Resources 

Corp.  Corporation    Principal  9/91      Present 

7.  New  York 
Council 
Defense 

Attorneys      Not  for 
Profit 
Education      Board 

member     1/91     2/93 

Part  II:   Compensation  in  Excess  of  $5,000  Paid  by  One  Source 

During  the  reporting  period  I  have  been,  among  other 
things,  a  sole  practitioner  specializing  in  the  defense  of 
individuals  under  investigation  for  white  collar  crimes.   A  large 
part  of  my  representation  of  these  individuals  is  conducted 
during  the  secret  grand  jury  phase  of  these  inquiries.   If  I  was 
successful  in  my  representation,  and  no  charges  were  brought,  the 
identity  of  my  clients  was  never  known  publicly.   An  important 
part  of  my  representation  was  to  attempt  in  this  way  to  protect 
their  privacy  and  reputations. 

It  would  be  entirely  inconsistent  with  the 
confidentiality  to  which  my  clients  are  entitled  for  me  to 
disclose  their  names  in  this  form. 

The  purpose  of  this  statement  is  twofold.   First,  I 
want  to  be  clear  that  I  am  willing  to  disclose  in  a  public 
document  the  names  of  those  clients  who  have  been  publicly 
identified  as  such.   My  reason  is  that  once  the  representation  is 
known,  there  is  no  longer  a  ground  for  asserting  that  a  client's 
identity  is  confidential  information.   Thus,  a  list  of  clients 
for  the  years  1991-92-93,  whose  names  are  otherwise  public  or 
could  be  discovered  from  a  public  record,  is  appended  hereto. 

Second,  I  want  to  be  clear  that  I  am  willing  to 
disclose  in  a  public  document  descriptions  of  clients  whose 
identity  I  feel  I  am  duty  bound  not  to  disclose.   A  list 
describing  clients  is  appended  hereto. 
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CONTINUATION  -  SCHEDULE  D      JO  ANN  HARRIS  -  7/31/93  for 

Calendar  Year  1992  and  1993  to 
6/1/93 

Third,  I  want  to  set  forth  the  authority  upon  which  I 
rely  to  withhold  these  client  identities  from  public  disclosure. 

I  am  admitted  to  practice  in  New  York.   In  this  State, 
DR  4-101(B)(l)  and  EC  4-2,  4-4  (which  bind  me  professionally) 
have  been  interpreted  to  preclude  a  lawyer  who  is  a  public 
official  from  disclosing  publicly  the  identity  of  clients  absent 
some  basis  for  justifying  the  release  of  such  information. 
Indeed,  I  am  commanded  to  protect  a  client's  identity  as  a 
confidence  or  a  secret,  regardless  of  whether  the  attorney-client 
privilege  attaches  as  a  matter  of  law.   See,  e.g..  Ethics  Opinion 
No.  1-89,  Queens  County  Bar  Association,  reported  in  ABA/BNA 
Lawyers'  Manual  on  Professional  Conduct,  Ethics  Opinions, 
901:6353,  p.  121,  May  3,  1990.  ' 

In  the  instance  of  my  clients,  the  release  of  any  facts 
connecting  them  with  me  will  lead  inevitably  to  the  conclusion 


^     I  have  stated  in  other  papers  that  I  fully  understand 
the  need  to  avoid  any  conflicts  with  my  former  clients  and  that  3 
will  make  their  names  available  for  review  by  appropriate 
authorities,  with  assurances  as  to  the  confidentiality  of  their 
identities. 

'    This  position  is  supported  by  the  ABA's  Model  Rules  of 
Professional  Conduct  promulgated  in  1983.   Model  Rules  of 
Professional  Conduct,  52  U.S.L.W.  6  (Aug.  16,  1983).   See 
proposed  Rule  1.6,  relating  to  "Confidentiality  of  Information", 
which  states  in  pertinent  part  "(a)  A  lawyer  shall  not  reveal 
information  relating  to  representation  of  a  client  unless  the 
client  consents  after  consultation  ...  " 

The  Comment  to  the  proposed  Rule  cited  the  traditional 
public  policy  rationale  for  the  rule,  and  then  made  clear  that 
the  rule  and  the  policy  are  given  force  not  only  through  the  law 
of  evidence  (attorney  client  privilege) ,  but  also  through  the 
rule  of  confidentiality  long  established  in  professional  ethics. 

"The  confidentiality  rule  applies  not  merely  to  matters 
communicated  in  confidence  by  the  client  but  also  to 
all  information  relating  to  the  representation, 
whatever  its  source.   A  lawyer  may  not  disclose  such 
information  except  as  authorized  or  required  by  the 
Rules  of  Professional  Conduct  or  other  law."   Id. 
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CONTINUATION  -  SCHEDULE  D      JO  ANN  HARRIS  -  7/31/93  fOP 

Calendar  Year  1992  and  1993  to 
6/1/93 

that  they  have  been  represented  in  connection  with  law 
enforcement  investigations.   This  inference  would  unduly 
embarrass  them;   would  be  unfairly  detrimental  to  their 
reputations;   and  would  affect  their  economic  relationships  with 
banks  and  other  institutions  upon  which  they  rely.   Indeed,  these 
types  of  investigations  are  kept  secret  by  law,  in  order  to 
protect  individuals  and  companies  from  exactly  the  type  of  ham  I 
seek  to  avoid  by  keeping  their  identities  confidential. 
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PUBLIC  DI8CLOSORE 

JO  ANN  HARRIS  CLIENTS  1991-92-93 

Elio  Agnese 

New  York,  New  York 

Privately  retained  and  then  pro  bono 

Ramon  Aguero 

New  York,  New  York 

CJA  appointment 

Raul  Barretto 

Panamian 

CJA  appointment 

Elias  Bechara 

Hong  Kong  businessman 

Privately  retained 

Reuben  Colmenares 

Colombian 

CJA  appointment 

Fred  Delibac 

Vermont  construction  worker 

Privately  retained 

Cesar  Diaz 

New  York,  New  York 

CJA  appointment 

Joseph  DiSomma 
Brooklyn,  New  York 
Privately  retained 

Michael  Huang 

New  York,  New  York 

CJA  appointment 

Interedec 

Real  estate  holding  company  involved 

Local  counsel  (no  legal  work) 

Sean  McCann 
Toronto,  Canada 
Pro  bono  client 

John  Mahoney 

New  York,  New  York 

Privately  retained 

Fred  Manko 

New  York,  New  York 

Privately  retained 
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city  of  New  York 

Department  of  Investigations 

Assistant  Special  Commissioner 

Part-time 

Office  of  Independent  Counsel 
Arlin  Adams,  Washington  D.C. 
Part-time  Associate 
Independent  Counsel 

Abraham  Ordover 
Atlanta,  Georgia 
Professional  courtesy 

Angelos  Petratos 
Athens,  Greece 
Privately  retained 

Michael  Pugliese 
Morristovm,  NJ 
CJA  appointment 

David  Sakhai 

New  York,  New  York 

Privately  retained 

Arnold  Splieth 

New  Jersey  resident 

Privately  retained 

Nick  Stathopoulos 
Chicago,  IL. 
Privately  retained 

Joseph  Taibi 

New  York,  New  York 

Privately  retained 

Mary  Taylor 
Bronx,  New  York 
CJA  appointment 

Margery  Wasserman 
Tuxedo,  New  York 
Privately  retained 
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JO  AMM  HARRIS 

PUBLIC  DISCLOSURE 

DESCRIPTION  OF  UNDISCLOSED  CLIENTS 

My  private  practice  (as  opposed  to  my  pro  bono  practice)  has 
specialized  in  advocacy  for  people  and  companies  in  connection 
with  federal  inquiries,  from  administrative  proceedings  to  grand 
jury  investigations  to  trial  in  white  collar  cases  including  tax, 
securities,  anti-trust,  and  fraud  by  and  against  business. 

Individuals 

Typical  individual  clients  in  this  fee-producing  third  of  my 
practice  ranged  from  an  ex-Savings  and  Loan  president,  to  an 
elderly  woman  accused  of  grocery  coupon  fraud,  to  bank  employees 
accused  of  money  laundering,  to  an  antique  dealer  investigated 
for  anti-trust  violations,  to  employees  of  exchanges  and 
brokerage  firms  and  trading  firms,  to  a  woman  whose  husband  is  in 
the  Witness  Protection  program,  to  businessmen  accused  of  customs 
fraud,  to  a  number  of  individuals  involved  in  tax  and  securities 
fraud  investigations,  to  labor  leaders. 

Companies 

In  addition,  from  time  to  time  during  the  relevant  period,  I 
have  represented  companies,  to  wit: 

1992-93        A  New  Jersey  armored  car  company  (anti-trust 
investigation) . 

1991-92        A  New  York  City  construction  company  (civil 
tax  matter) . 

1992-93        A  company  with  real  estate  and  investment 

holdings  (local  counsel  to  Washington  firm) . 

1991-92        A  Manhattan  production  company  (civil  tax 
matter) . 

1993  A  Manhattan  antique  company  (federal  grand 

jury  subpoena) . 

1991-92        A  Long  Island  antique  company  (anti-trust 
investigation) . 

1990  A  Manhattan  clothing  import  company  (customs 

and  grand  jury  investigation) . 
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United  States  Senate 
Committee  on  the  Judiciary 
Questionnaire  for  Nonjudicial  Nominees 
Eduardo  Gonzalez,  Nominee  for  U.  S.  Marshal 

T    RKVlRAPHirAT/n^OTtMATfON  rPTTRTJC^ 

1    FWI  Name  (include  any  former  names  used)  Eduardo  Gonzalez,  Eddie  Gonzalez 

2.  Address:  List  current  place  of  residence  and  office  addressCes). 

Residence:      3212Fair  Oaks  Avenue, 
Tampa,  Florida  33611 
Until  September  10, 1993 

Effective  September  13, 1993 
Renting  at:  1201  South  Eads  Street  J^t  1708 
Arlington,  Virginia  22202 

Business:        None 

3.  Date  and  Place  of  Birth:  October  24, 1940.  Tampa,  Florida 

4.  Marital  Status:  (Include  maiden  name  of  wife,  or  husband's  name).  List  spouse's  oc- 
cupation, employer's  name  and  business  address(es). 

Married.  Marina  Lourdes  Cruz,  Homemaker,  ShidenL 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of  at- 
tendance, degrees  received,  and  dales  degrees  were  granted. 

8/72  to  8/74  -  Florida  International  University 
B.  S.,  Criminal  Justice,  8/74. 

8/68  to  7/71  -  Miami-Dade  Community  College 
A.A.  Police  Science,  7/71 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  instihitions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  wliich  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 
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6/65  to  3/92  •  Metro-Dade  Police  Department 
9105  N.W.  25  Street 
Miami,  Florida  33172 

1965  to  1969  -  Police  officer,  assigned  to  Uniform  Patrol, 
Vice  Investigations,  General  Investigations 
Unit 

1969  to  1972  -  Sergeant,  assigned  to  Unifonn  Patrol, 
Robbery  Squad,  Arson  Unit 

1972  to  1978  -  Lieutenant,  assigned  to  Unifonn  Patrol, 
General  Investigations  Unit,  Safe  Streets 
Unit,  and  Administrative  Section,  Police 
Divisioa 

1978  to  1979  -  Captain,  Commander  of  Vice  Section, 

Organized  Crime  Bureaa 

1979  to  1980  -  Major,  Commander  South  Regioa 

1980  to  1983  -  Division  Chief  Court  Services  Division. 
1983  to  1986  -  Division  Chief,  Administrative  Division 
1986  to  1992  -  Deputy  Director  of  Department 


3/92  to  7/93  -  Chief  of  Police 

Tampa  Police  Department 
1710  Tampa  Street 
Tampa,  Florida  33602 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dales,  branch  of  service,  rank  or  rale,  serial  number  and  type  of  discharge  received 

7/60  to  4/64  -  United  Stales  Air  Force,  Airman  First  Class 
AF14730131.  Honorable  Discharge 


8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
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booorary  society  memberships  that  you  believe  would  be  of  interest  to  ttie 
Committee. 

1965  •  Officer  of  die  Month 

Metro-Dade  Police  Department 

November 

1970  -  Accepted  to  Phi  Tbeta  Kappa,  tfie  National  Junior 

College  Honor  Society  at  Miami-Dade  Junior  College. 

1971  •  Selected  as  die  outstanding  student  for  1971  by  the 

feculty  of  die  Police  Science  Department  at  Miami-Dade 
Junior  College,  Soudi  Canq>u8. 

1971  •  Selected  by  a  canqius  nominating  committee  to  be  included 
in  Who's  Who  Among  Students  in  American  Junior  Colleges. 

1993  -  Citizen  of  die  Year  Award 
Rotary  Club  of  Tan^a  West 
June 

1993  -  Outstanding  Law  Enforcement  Achievement  Award 

Chapter  1.  Florida  Council  on  Crime  and  Delinquency. 
May 

1993  -  Community  Service  Award 
Ybor  City  Optimist  Club 
May 

1993  -  President's  Award  for  Outstanding  Service 
Ybor  City  Chamber  of  Commerce 
May 

1993  -  Outstanding  Citizen  of  die  Mondi 

NorUi  Tampa  Chamber  of  Commerce 
June 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  viy  offices  which  you  have  held  in  such  groups. 

Not  sf>plicable 
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10.  Otiier  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

a)  Lobbying  Organizations 

International  Associations  of  Chiefs  of  Police 
Florida  Police  Chiefs  Association 
Tanqja  Bay  Area  Chiefs  of  Police  Association 
League  of  United  Latin  American  Citizens 
American  Association  of  Retired  Persons 
Hispanic  Law  Enforcement  Officers  Association 
Police  Executive  Research  Forum 
Fraternal  Order  of  Police 

b)  Other  Organizations 

FBI  National  Academy  Associates 

National  Executive  Institute  Associates 

Senior  Management  Institute  for  Police 

Hispanic  American  Police  Command  Officers  Assoc. 

Cuban  Club  Foundation,  Board  of  Directors 

Crossroads  of  Tampa,  Board  of  Directors 

If  I  am  confirmed,  I  will  resign  from  all  the  law  enforcement  organizations 
v/tdch  lobby. 

11.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dales  of  admission  and  lapses  if  any  such  memberships  Is^sed.  Please  explain 

the  reason  for  any  lapse  of  membership.  Give  the  same  information  for  administra- 
tive bodies  which  require  special  admission  to  practice. 

Not  applicable 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press  reports  about  flie  speech, 
and  they  are  readily  available  to  you,  please  supply  them. 

Gonzalez,  R  "Repairing  the  Damage:  The  Metro-Dade 
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Experience.  1980-1990"  FPU  Bulletin,  Vol.  4,  #2. 
Spring  1992. 

Gonzalez,  E.,  and  Aylesworth,  G.  N.,  "Property  ForfeitureB: 
Using  the  Criminals  Resources  to  Aid  Law  Enforcement" 
Police  Chief  February,  1985. 

Gonzalez,  E.,  "Metro-Dade  Police  Pumps  Forfeited  Assets  Back 
into  Community"  Subject  to  Debate,  PERF  Publications, 
Vol.  3,  #4. 

13.  Health:   What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Good  -  Last  physical,  February,  1992 

14.  Public  Office;  Stale  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions 
were  elected  or  appointed.  Stale  (chronologically)  anj'  unsuccessful  candidacies 
for  elective  public  office. 

March  1992  to  July  1993:  ^pointed  Chief  of  Police  Tampa,  Florida. 

15.  Legal  Career: 

a         Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dales  of 
the  period  you  were  a  clerk; 

Not  applicable 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

Not  applicable 

3.  die  dales,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with  which 
you  have  been  connected,  and  the  nature  of  your 
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connection  with  each; 

Not  q>plicab]e 

What  has  been  the  general  character  of  your  law  practice, 
dividiiig  it  into  periods  widi  dates  if  its  character  has  changed 
over  die  years? 

Not  applicable 

Describe  your  typical  former  clients,  and  mention  Ae  areas, 
if  any,  in  uUch  you  have  specialized. 

Not  ^jplicable 

Did  you  appear  in  court  frequently,  occasionally,  or  not 
at  all?  If  the  frequency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giviqg  dates. 

Not  q)plicable 

What  percentage  of  diese  q>pearances  was  in: 

(a)  federal  courts; 

(b)  stale  courts  of  record; 

(c)  odier  courts 

Not  applicable 

What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal 

Not  applicable 

State  die  mmber  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled),  indicating  whedier  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

Not  applicable 
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S.         \Vhal  percentage  of  these  trials  was: 

(a)  jury, 

(b)  non-jury 

Not  {^plicable 

16.  Litigation;  Describe  die  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and 
the  docket  number  and  dale  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the  fmal 
disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  tlie  judge  or  judges 
before  whom  the  case  was  litigated,  and 

(c)  Tlie  individual  nam;,  addresses,  and  telephone  numbers  of 
co-counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

Not  applicable 

17.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  pailicipalion  in  this  question, 
please  omit  any  infonnation  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

I  believe  that  my  28  years  of  law  enforcement  experiences  in  two  agencies  have 
prepared  me  to  face  the  challenges  confronting  tlie  U.S.  Marshal's  Service  as  it 
moves  towards  the  21  st  Century. 

As  Chief  of  the  City  of  Tampa  Police  Department,  I  was  responsible  for  managing 
the  overall  operation  of  an  agency  comprised  of  801  sworn  officers  and  275 
Don-swom  employees,  with  a  budget  of  58  million  dollars.  We  provided  service 
to  285,000  full  time  residents  who  live  in  over  125  square  miles. 

This  position's  greatest  challenges  were  found  in  several  areas.  Budget  restrictions 
forced  us  to  do  more  with  less,  and  the  employees  responded  in  a  truly  professional 
fashion.  In  spite  of  tlie  budget  shortfall,  we  were  able  to  expand  our  Community 
Oriented  Policing  (COP)  concepts  to  areas  of  the  city  which  had  not  previously 
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enjoyed  this  lype  of  service.    This  expansion  was  made  possible  by  flie  positive 
attitude  demonstrated  by  our  employees,  who  recognized  the  importance  of  this  style 
of  policing  and  made  the  committment  to  worlc  with  the  agency  and  the  community. 

Reorganization  was  accomplished,  witfi  one  Deputy  Chiefs  position  eliminated  and 
units  reassigned  according  to  functions.  More  important  than  the  physical 
reorganization  of  the  structure  was  the  redefining  of  the  management  philosophy. 

It  is  my  belief  dial  professional  policing  embraces  a  concept  thai  recognizes  fliat 
people  can  make  a  difference.  Consequently,  we  moved  our  managers  from 
a  mind  set  that  discouraged  inter-action  with  the  rank  and  file  officers  and  tiie 
community,  to  one  which  demanded  that  inter-action  and  community  involvement. 
Rallier  than  a  stratified  stj'le  of  management  where  all  decisions  were  reserved  for 
the  Chief,  we  pushed  decision  making  to  the  lowest  possible  level.  We  asked  the 
rank  and  file  and  the  community  to  suggest  ways  to  improve  on  delivery 
of  service  and  found  both  groups  very  receptive  to  our  inquiries. 

Conflict  management  and  conflict  resolution  were  also  quite  challenging, 
both  internally  and  externally,  hi  both  instances,  it  has  been  my  experience  that 
good  listening  will  go  a  long  way  towards  resolving  issues.  When  we  experienced 
a  community'  problem  we  provided  the  highest  level  of  accessibility  and  account- 
ability to  resolve  the  issue.  To  preclude  these  tense  moments,  we  established  four 
Citizens  Advisory  Councils  (CAC)  in  the  community.  Each  of  tliem  meets  once 
a  month  with  the  Major  and  officers  responsible  for  their  area,  more  frequently 
if  necessary.  Issues  of  concern  are  discussed  and  whenever  possible,  immediately 
resolved.  It  is  through  mechanisms  such  as  this  that  the  Tampa  Polie  Department 
and  tlie  community  forged  strong  partnerships. 

The  niajoritj-  of  our  internal  conflicts  arose  from  an  apparent  lack  of  attention  to 
employee  and  union  concerns.  Applying  the  same  principles  to  these  issues 
that  were  applied  to  the  community,  we  were  able  to  improve  lines  of  communica- 
tions and  establish  ground  rules  acceptable  by  botli  sides.  Labor  relations  were 
consequently  raised  to  a  more  professional  level,  up  from  the  personal 
confrontations  to  which  they  had  degenerated.  In  fact,  command  oflQcers  now 
attend  union  board  of  directors  meetings  and  conversely,  union  representatives 
attend  departmental  staff  meetii^gs.  It  is  my  belief  that  issues  are  best  resolved 
through  negotiations  rallier  than  confrontations.  Altliougli  Tanqia  still  has  many 
issues  to  resolve,  it  is  doing  so  through  negotiations,  both  internally  and  externally. 

When  we  closed  out  the  calendar  year  December,  1992,  the  department  and 
tlie  community,  working  closely  together,  had  realized  a  reduction  in  all  major 
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crime  categories,  with  the  exception  of  auto  theA.  Homicides  were  down, 
sexual  assaults/rapes  were  douii,  robberies  were  down,  burglaries  were  down, 
and  aggravated  assaults  were  down. 

My  experiences  at  Metro-Dade  also  have  served  to  prepare  me  for  the  position  of 
Director  of  the  U.  S.  Marshal's  Service.  In  my  last  year  at  Metro-Dade,  I  was 
administering  a  budget  that  totaled  S254,604,042,  including  General  Fund,  Trust 
Fund,  and  C^)ital  Budget  The  budget  supported  3,753  authorized  positions, 
providing  direct  law  enforcement  services  to  over  one  million  people  in  the 
unincorporated  area  and  assorted  other  law  enforcement  services  to  the  other  one 
million  residents  in  municipalities  within  the  county. 

While  at  Metro-Dade  I  also  served  as  Chief  of  the  Court  Services  Division. 
This  division  was  comprised  of  four  major  elements,  the  Court  Liaison  Bureau, 
the  Civil  Process  Bureau,  the  Warrants  Bureau,  and  the  Property  and  Evidence 
Bureau.  Tliese  bureaus  all  perfonn  missions  similar  to  those  perfonned  within  the 
U.  S.  Marshal's  Service. 

The  Court  Liaison  Bureau  is  responsible  for  court  room  and  judges  security,  as 
well  as  coordination  of  tlie  Meti  o-Dade  Police  Department's  activities  with  other 
elements  of  tlie  Criminal  Justice  System,  especially  the  Stale  Attorney's  Office 
and  the  Public  Defender's  Office.  It  was  tfrough  this  bureau  that  programs  were 
developed  which  increased  the  efficiency  and  effectiveness  of  aJI  concerned;  e.g. 
depositions  by  telephone,  a  progiani  coordinated  witli  tlie  Public  Defender's 
Ofllcc  which  reduced  expenses  for  both  agencies  and  travel  time  for  the  officers. 
Another  program  involved  tfie  use  of  closed  circuit  television  for  magistrate 
hearings.  Tliis  program  enhanced  security'  in  the  courts  by  reducing  the 
number  of  prisoners  tliat  had  to  be  transported  and  then  secured  in  tlie  court 
rooms. 

The  Civil  Process  Bureau  is  responsible  for  the  service  of  process  issued  by  the 
circuit  court  in  Dade  County.  Its  professional  discharge  of  its  duties  has 
established  it  as  a  model  for  other  agencies. 

The  Warrants  Bureau  has  cooperated  with  the  Marshal's  Service  on  several 
fugitive  round-ups,  the  most  notable  being  the  FIST  operations.  One  of  the 
cost  reduction  programs  implemented  in  this  bureau  was  a  postal  notification 
system  which  would  allow  the  bureau  to  notify  subjects  wanted  for  minor  \iolations 
that  tliey  should  surrender  themselves.  This  program,  which  was  very  successful, 
allowed  the  detectives  to  focus  tlieir  attentions  on  the  more  violent  criminals  for 
\^ich  the  bureau  was  holding  warrants. 
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An  additional  responsibility  I  held  as  Chief  of  the  Court  Services  Division  was 
to  serve  as  chainnan  of  the  Law  Enforcement  Trust  Rmd  Committee.  It  was 
tfiis  committee  which  monitored  the  asset  seizure  program  and  approved  requests 
for  program  fimding.    Asset  seizures  are  of  great  benefit  to  law  enforcement,  but 
only  if  tfje  process  does  not  become  abusive.  It  is  inq)erative  tfiat  an  agency's 
asset  seizure  program  be  viewed  as  fair  and  impartial  by  all  concerned;  the 
legislators,  the  defendants  and  the  defense  bar,  the  judiciary,  and  the  community 
at  large.  Abusive  systems  will  result  in  the  loss  of  diis  tremendous  benefit 

The  distribution  of  funds  included  appropriations  for  task  forces  and  other  law 
enforcement  related  programs;  however,  the  department  also  appropriated  fimds 
to  community  based  programs  which  worked  with  disadvantaged/delinquent 
youths.  Before  the  state  legislators  in  Florida  mandated  thai  a  percentage  of 
the  seized  fimds  be  distributed  to  community  based  groups,  tlie  Metro-Dade 
Police  Department  had  established  a  IS'/b  distribution  formula. 

Finally,  in  addition  to  m>'  formal  iiniversif>'  education,  I  am  also  a  graduate  of 
several  programs  which  1  believe  have  contributed  significantly  to  any  successes 
I  have  enjoyed.  Tliese  include  the  FBI  National  Academy  at  Quantico,  Virginia, 
an  intense  three  month  managerial  course;  the  Senior  Management  Institute  for 
Police,  North  Andover,  Massachusetts,  a  three  week  course  offered  by  the 
Police  Executive  Research  Fonim,  which  utilizes  some  of  the  finest  professors 
from  Harvard  and  Columbia,  the  National  Executive  Institute  for  Police,  Quantico, 
Virginia,  the  most  advanced  three  week  leadersliip  training  currently  available 
to  CEOs  for  large  agencies  across  the  nation;  and  the  Florida  Department  of 
Law  Enforcement  Chiefs'  Executive  Seminar,  Tallahassee,  Florida,  another 
dirce  week  course  vdiere  national  experts  are  brouglit  in  to  discuss  fiihirism  and 
the  law  enforcement  workplace. 
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n.  FINANCIAL  DATA  AND  CONFIJCT  OF  INTEREST  fPUBUC). 

1.  List  sources,  amounts  and  dales  of  a]i  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  fiiture  benefits  uiiich  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  fiiture  for  any  financial  or  business  interest 

I  receive  retirement  income  from  the  Florida  Retirement  System  of  ^proximately  $52,000 
a  year.  I  also  receive  health  insurance  benefits  from  Metropolitan  Dade  County  as  part  of 
my  retirement  package.  Dade  County  continues  to  pay  their  portion  of  my  health  insurance 
for  tfie  next  nine  years,  approximately  $5,000  a  year. 

I  also  receive  rental  income  from  two  rental  condominiums  located  in  Miami,  Florida. 
Total  income  received  from  these  two  properties  is  $12,900  a  year. 

Additionally,  I  currently  have  approximately  $140,000  in  a  deferred  compensation  plan.  It 
is  my  intention  to  defer  distribution  of  these  fimds  until  1997. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during 
your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  will  consult  with  the  Department  of  Justice  Ethics  ofHcials  in  the  event  of  a  potential 
conflict  of  interest  and  will  recuse  myself  if  necessary.  If  confirmed  I  will  resign  from  all 
law  enforcement  organizations  that  lobby. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  in  the  position  to  which  you  have  been 
nominated?  If  so,  explaia 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more 
(If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here.) 

A  cop)'  of  S.F.  278  is  attached. 
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5.  Please  complete  the  attached  financial  net  wortii  statement  in  detail  (Add  schedules  as 
called  for.) 

See  attached  fona 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  die  can[q>aign,  including  &c  candidate,  dates  of  die  can:q)aign, 
your  title  and  responsibilities. 

During  die  genera]  election,  November,  1992, 1  allowed  Cal  Henderson,  a  candidate  for 
Sheriff  of  Hillsborough  county  to  use  my  photograph  in  one  of  his  campaign  ads.  This  is 
the  extent  of  my  involvement  in  his  campaign.  Sheriff  Henderson  was  elected 
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m    GENERAL  rPUBLIO 

1.  An  ethical  consideralion  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professiona]  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  wor1<load,  to  find  some  time  to  participate  in  serving  the  disadvantaged" 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

While  not  a  member  of  the  bar  and  consequently  not  covered  by  Cannon  2, 1  have  spent  a 
considerable  amount  of  time  in  serving  the  disadvantaged  in  my  capacity  of  a  law 
enforcement  ofiicial.  During  June  of  this  year,  I  helped  organized  an  inner-city  hoops 
tournament  which  was  held  in  our  College  Hill  public  housing  area.  Coordinators  for  this 
event  included  public  housing  residents,  other  law  enforcement  agencies,  corporate  Tan^a, 
and  executives  from  the  Boys  and  Girls  Club  of  Tampa  This  basketball  tournament  was  a 
vehicle  we  utilized  to  get  inner-city  kids  introduced  to  corporate  Tampa  Each  basketball 
■  team  was  comprised  of  three  corporate  members  who  teamed  up  with  two  inner-city  kids. 
We  had  a  total  of  36  teams  entered  in  the  tournament  The  tournament,  which  was  an  all 
day  event,  attracted  hundreds  of  citizens  and  included  displ^  areas  for  the  corporations 
and  other  local  agencies  as  well  as  vendors  selling  foods  and  other  goods.  The  planning 
committee  is  already  diligently  at  work  planning  next  year's  event 

In  April  of  1993,  we  sponsored  the  first  Top  Cop  Charif>'  Race  in  the  Tampa  Bay  area 
This  stock  car  race,  modeled  afier  one  witli  which  I  had  been  involved  in  the  Miami  area, 
was  held  to  raise  funds  for  the  Police  Athletic  Leagues  in  Pinellas  and  Hillsborough 
counties  and  for  the  Florida  Sheriffs  Association  Boys  and  Girls  Youth  Ranches.  All  of 
these  organizations  are  primarily  concerned  with  providing  assistance  to  disadvantaged 
youtlis  in  our  communities.  All  of  the  participants  in  the  race  were  law  enforcement 
officers.  This  event  raised  $54,000,  which  was  distributed  equally  to  the  fliree  charities. 

In  January  of  1993, 1  was  approached  by  a  local  city  council  member  who  was  concerned 
about  the  lack  of  banking  facilities  in  the  West  Tampa  area  She  suggested,  and  I  agreed, 
that  we  could  explore  tfie  possibility  of  co-locating  a  fiill  service  bank  branch  in  the  Tan^a 
Police  Department  sector  office,  located  in  West  Tampa  In  view  of  my  committment  to 
community  oriented  policing  and  the  redevelopment  of  depressed  neighbortioods,  it  seemed 
an  excellent  idea  In  June  of  1993,  Sun  Bank  of  Tampa  opened  their  facility  in  our  sector 
office.  Citizens  who  previously  had  to  travel  ten  to  fifteen  miles  to  conduct  their  banking 
business  are  now  able  to  do  so  at  their  local  neighborhood  branch. 

In  addition  to  tfiese  major  events,  I  also  participate  in  the  Great  American  Teach-in,  which 
involves  spending  a  day  teaching  at  local  elementary  schools,  serving  as  a  role  model  for 
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maiiy  of  the  children  in  the  class.  I  also  serve  on  the  board  of  directors  of  Crossroads  of 
Tampa,  which  is  an  organization  which  provides  siqiport  facilities  and  services  to 
offenders  released  from  jail.  We  help  these  individuals  throu^  their  transition  by 
providing  tliem  a  place  to  live  and  counseling  services  as  they  make  their  adjustments  to 
become  productive  citizens  in  our  community.  Additionally,  Crossroads  selects  a 
Principal  of  the  Year  in  Tampa,  with  one  of  tiie  main  criteria  being  the  success  the 
principal  has  bad  at  reducing  the  drop-out  rale  at  his/her  school. 


2.  Do  you  currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates 
on  the  basis  of  race,  sex,  or  religion  —through  either  formal  membership  requirements  or 
the  practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of 
membership.  What  you  have  done  to  try  to  change  these  policies? 

No. 


641 

FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  cumnt  financial  net  wjrth  statement  which  itemtees  In  detail  all  assets  (includlni  bank 
accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all  liabilities  Gr<cludin|  debts, 
mortcages,  loans,  and  other  financial  obligations)  of  younelf,  your  spouse,  and  other  Immediate  members  of 
your  household. 


ASSETS 


UABIUTIES 
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( See  schedule ) 
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U.S.  GOVERNMENT  SECURmES  SCHEDULE 
Fortis  U.  S.  Government  Securities  Rmd  Inc.  (JTTEN)  S40,129 


USTED  SECUumP-*;  5;f-wFnTn.F 

Prudential  Bacbe  Enei^  Income  RmdV-P21  S3^38 

Limited  Partnership  (JTTEN) 

IRA  Pfwlential  Bache  Energy  Income  Fund  VI-P26  5,000 

Limited  Partnership,  American  Capital  Comstock 
Fund,  Prudential  Money  Mart  Assets  (wife) 

IRA  Prudential  Bache  Energy  Income  Fund  VI-P26  5,000 

Limited  Partnership,  American  Coital  Comstock 
Fund,  Prudential  Money  Mart  Assets  (husband) 

American  Coital  Comstock  Fund  (JTTEN)  2,036 


$17,274 


RF.AT.  F-STATR  SCHEDULE 

Primary  Residence:  3212  W.  Fair  Oaks  Avenue  $164,000 

Tampa,  Florida  33611 

Rental  Property:       El  Cid  Condominium  31,000 

5201  N.W.  7  Street,  apt  209W 
Miami,  Florida  33126 

Rental  Property:       Fox  Chase  Condominium                          55,000 
8635  N.W.  8  Street,  apt  218 
Miami,  Florida  33186  


$250,000 
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OTHER  ASSETS  SCHEDULE 


Deferred  Compensalion  Plan  (husband)  $141,000 

Public  Employees  Benefit  Services  Corporation 
Fixed  Annuity  Account  -  Nationswide  Ins.  Co.  (70%) 
20th  Century  Growth  Fund  (30%) 

Deferred  Compensation  Plan  (wife)  25,000 

Public  Enq)loyees  Benefit  Services  Corporation 

Fixed  Annuity  Account  -  Nationswide  Ins.  Co.  (100%)  

Total  $166,000 


IJABmriES  SCHEDULE 

Real  Estate  Mortgage:  Standard  Federal  Savings  Bank 

P.  O.  Box  7300 
Gaithersburg.  Md.  20898-7300 

Property  Address: 
Fox  Chase  Condominium 
8635  N.W.  8  Street  #218 
Miami,  Florida  33186 

Principal:  $52,977.29 
Interest:  6.25%  (variable) 
Payment:  $485.22 
Terms:  30  years,  incurred  4/85 
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Repairing  the  Damage:  The  Metro-Dade  Experience,  1980-1990 
by  Chief  Eduardo  Gonzalez 

Tampa  Police  Dq>artmmt 


Dade  County's  racial/ethnic  mix 
places  extra  demands  on  the 
Metro-Dade  Police  Department 
(MDPD)  and  Increases  irustratlon 
levels  among  the  dtizens  K  serves. 
One  of  the  more  significant 
wamptes  of  this  tension  Is  the  May, 
1980,  McDuftle  riot,  which  occurred 
In  Dede  County  lollowing  the 
acquittal,  by  an  all-whtte  jury  In 
Tampa,  of  four  white  MDPD  officers 
accused  in  connection  with  the 
beating  death  of  an  African- 
American  citizen,  Arthur  McOuftle. 

While  the  social  and  economic 
conditions  which  load  to  the  riot 
were  beyond  the  control  of  the 
Department,  MDPD  command  staff 
acknowledged  that  past  perform- 
ance, based  on  a  'professional' 
model  of  policing,  tell  short  of 
demonstrating  Interest  in  and 
concern  for  citizens,  Interest  and 
concern  which  must  be  an  Integral 
pan  of  any  modern  day  policing 
strategy. 

As  en  Important  first  step, 
command  staff  met  to  discuss  a 
comprehensive  program  to  improve 
delivery  of  services.  Members 
selected  a  number  of  Initiatives  to 
Improve  input  from  the  community: 

a)  Improve  relations  with  the 
Dade  County  Community  Relations 
Board. 

b)  Establish  Citizens  Advisory 
Councils  (CAC's)  In  each  of  the  six 
district  stations.  The  County 
Manager  appointed  CACs  would 
advise  MDPO  on  policies  and 
procedures  impacting  their 
respective  neighborhoods,  and 
would  be  representative  of  all 
elements  of  the  concerned 
community,  especially  community 
leaders. 

c)  Establish  a  committee  of 
Involved  minority  citizens  to  review 
entry  level  and  in-service 
interpersortal  skills  training. 

d)  Establish  dialogue  with  the 


AfricaivAmerlcan  ministers 
organizations.  Including  People 
United  to  Lead  the  Struggle  tor 
Equality  (PULSE).  MDPD 
subsequently  signed  a  contract  with 
PULSE  regarding  service  levels  In 
.   the  African-American  community, 
and  provided  them  with  monthly 
progress  reports. 

e)  Provide  Law  Enforcement 
Trust  funding,  for  worthwhile 
community  tased  programs 
designed  to  assist  troubled  youth 
facing  severe  cutbacks. 


While  the  social  and 
economic  conditions 
which  lead  to  the  riot 
were  beyond  the  control 
of  the  Department, 
MDPD  command  staff 
acknowledged  that  past 
performance—fell  short 
of  demonstrating  interest 
in  and  concern  for 
citizens. 


Second,  the  department 
embarked  on  the  following  'new 
hire'  initiatives: 

a)  Ensure  that  hiring  mirrors  the 
community  MDPD  serves:  50% 
Hispanic.  30%  Anglo,  20%  African- 
American,  and  25%  Female.  While 
MDPD  grew  by  60%  from  1980  to 
1990  (1,333  sworn  to  2,600  sworn), 
Afriean-Ameilcan  officers  Increased 
by  245%,  Hispanics  by  630%  and 
females  by  324%.  Sworn  personnel 
dropped  from  79%  Anglo  male  to 
less  than  50%. 

b)  Review  entry-level  standards. 
MDPD  went  from  a  system  that 
required  a  civil  service  exam,  a 


cursory  t>8ckground  check,  a 
physical,  and  an  oral  board,  to  one 
which  requires:  1)  a  civil  service 
exam;  2)  a  job-related  evaluation  at 
the  line  entry  Assessment  Center; 
3)  a  liattery  of  psychological  tests 
and  evaluations;  4)  en  extensive 
pliysical  exam,  including  drug 
testing;  5)  increased  use  of 
polygraph:  and  6)  a  comprehensive 
background  check.  With  the  new 
standards,  for  every  candidate 
hired  by  MDPD,  15  applicants  are 
eliminated. 

c)  Create  para-professional 
positions.  The  new  Police  Service 
Aide  position  allows  candidates 
who  are  short  of  the  necessary 
qualifications  to  be  a  police  officer 
to  Improve  their  status,  and  is  now 
considered  an  integral  part  of 
operations. 

d)  Evaluate  sworn/civilian  duties. 
Converting  many  duties  from  sworn 
to  civilian  permitted  trie  additional 
hiring  of  minorities  who  had  no 
interest  in  a  sworn  position  but  wtio 
could  be  an  asset  to  the 
department  in  jot>s  such  as  desk 
personnel,  background 
investigators  and  crime  analysts. 
Approximately  32%  of  MDPD's  over 
3,735  personnel  is  civilian,  one  of 
the  highest  rates  in  the  nation. 

TTiird,  although  in  1980  MDPD 
exceeded  the  stale  mandatory 
hours  for  entry  level  training  and 
had  an  excellent  in-service  training 
program,  the  department  decided  to 
institute  the  following  changes  and 
new  programs: 

a)   MDPD  recruits  now  receive 
seven  months  of  basic  training  In 
order  to  meet  State  Certification 
Standards,  some  of  which  results  In 
college  credits.  Since  1980,  the 
department  has  increased  human 
skills  training  in  the  police  academy 
by  642%  (to  178  hours),  to  include 
topics  Such  as  cultural/racial 
awareness,  effective 
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commurucations  skills,  violence 
reduction,  end  Investment  in 
axceiience. 

b)  FollOiVtnfl  completion  ot  the 
acBdemy,  each  officer  Is  assigned 
to  the  16  week  Field  Tralnlno 
OHIeer  (FTO)  program,  where  that 
officer  Is  closely  evaluated  by  a 
skilled  FTO  before  being  allowed  to 
ride  alone.  The  otticet  is  then 
moniiored  tor  an  additional  six 
months  by  an  FTO  supervisor 
belore  being  approved  lor 
permanent  employment. 

c)  In-service  training  was 
deslgi>ed  to  keep  the  officer 
abreast  ot  the  latest  developments 
and  techniques.  In  the  area  of 


Since  1980,  the 
department  has  increased 
human  skills  training  in 
the  police  academy  to 
include  topics  such  as 
cultural/racial 
awareness,  effective 
communications  skills, 
violence  reduction,  and 
investment  in  excellence. 


violence  reduction  and  Improved 
interpersonal-skills,  the  department 
offered  the  following: 

•  Stress  Awareness  and  Reduction 
(40  hrs) 

•  Crisis  Intervention  (40  hours) 

•  Human  arwj  Community  Relations 
(40  hrs) 

•  Invsstmerv  in  ExceHence  (40  hrs) 

•  Police  Effectiver^ess  Awareness 
Key  (PEAK.  16  hrs) 

•  Alternatives  to  Use  ot  Force  (6 
hrs) 


•  Violence  Reduction  Training  (40 
hrs) 

•  Survival  Training  (16  hrs) 
Along  with  greater  Interaollon 

with  the  community,  enhanced 
recrultmenl  and  improved  training, 
the  Department  also  examined  the 
handling  and  disposition  of  police 
misconduct  complaints.  Brochures 
were  printed  and  distributed  in  the 
various  communities  outlining  the 
process  for  filing  complaints, 
Including  anoriymous  complaints. 
Investigations  were  scheduled  for 
completion  within  a  60-d8y  time 
frame,  after  wrhich  all  investigations 
became  putjiic  record. 

Internal  Affairs  (now  the 
Professional  Compliance  Bureau) 
moved  out  of  police  headquerters 
and  into  an  office  building,  to 
eliminate  the  "chilling  effect' 
headquarters  could  have  on  a 
complaint.  Staffing  was  reviewed  to 
Insure  tf>e  right  mix  and  availability 
of  personnel,  so  that  a  complainant 
n^gnt  feel  more  comfortable  with 
the  process.  All  Investigators  in  the 
Bureau  are  Sergeants. 

Departmental  review  of  Internal 
Affairs  cases  was  placed  with  a 
Disposition  Panel  comprised  of 
police  executives  (Majors  and 
above]  who  tied  no  proprietary 
Interest  in  the  case.  The  complaint 
sustained  rate  Immediately 
Increased  to  30+%,  and  has 
averaged  over  20%  (or  the  last  6 
years,  which  Is  much  higher  than  in 
many  comparable  departments. 
Once  a  case  has  been  dealt  with 
by  the  Disposition  Panel.  It  Is  sent 
to  the  officers'  command  for  further 
action  On  sustair>ed  cases  wfiere 
discipline  Is  to  be  imposed,  the 
commander  Is  requiieO  to  check 
with  the  Department  Discipline 
Coordinator  to  ensure  tfiat  the 
discipline  falls  within  an  acceptable 
range,  I.e.,  that  It  Is  similar  to 
discipline  other  Individuals  have 


received  for  like  violaUons. 
In  addition  to  altering  the 
complaint  process,  tfw  Department 
also  instituted  e  computerized  multt- 
level  Early  warning  System  to 
kJenA'rfy  officers  who  may  be 
experiencing  stress-Induced  or 
other  performance  problems.  This 
process  allows  for  time-sensitive 
tracking  and  trend  analysis  and  tor 
effective  command  action  as 
required. 


Most  significant  is  that 
during  the  past  five 
years,  in  an  increasingly 
volatile  and  demanding 
environment,  the  ax>erage 
number  of  arrests  per 
MDPD  officer  has  risen 
by  60%  while  excessive 
force  complaints  per 
officer  have  declined  by 
14%. 


Officers  Identified  through  this 
system  ere  profiled  on  a  quarterly 
and  annual  t>asis.  The  quaneriy 
report  contains  the  names  o( 
employees  v/ho  have  received  2  or 
more  complaints  end'or  been 
Involved  in  3  or  more  use  of  torea 
Incidents  during  a  six  month  period. 
An  annual  report  serves  as  a 
secondary  system  and  will  contain 
the  riames  of  employees  who  have 
received  4  or  more  complaints  or 
who  have  tieen  Involved  In  7  or 
more  use  of  force  Incidents  ancVor 
2  or  more  shooting  Incidents  during 
a  12-month  period.  In  both  cases 
the  data  is  disseminated  to  the 


654 


appropriate  supervisors  for  review. 
A  summary  of  their  findings  must 
be  forwarded  to  the  Professional 
Compliance  Bureau  Commander. 
The  reports  are  reviewed  in 
conjunction  with  other  departmental 
criteria  to  achieve  a  fair  and 
meaningful  assessment. 

The  IklDPD  system  has  been 
reviewed  favorably  by  the  United 
States  Civil  Rights  Commission. 
Most  significant  Is  thai  during  the 
past  Tive  years,  in  en  Increasingly 
volatile  and  demanding 
environment,  the  average  numtjor 
of  arrests  per  MDPD  officer  has 
risen  by  60%  while  excessive  force 
complaints  per  officer  have 
declined  by  14%.  Total 
departmental  personnel  complaints 
have  dropped  26%. 

The  Department  also  established 
a  comprehensive  psychological 
services  program  In  1980,  which  is 
administered  by  the  Health 
Services  Sectioa  Law  enforcement 
Involves  a  broad  range  of  situations 
requiring  understanding  and  control 
of  human  behavior.  Emotional 
stability  in  the  face  of  stressful 
situations  is  a  prime  requirement 
for  effective  police  action. 


Comprehensive  psychological 
services  provide  support  for  these 
tasks  through  the  following 
approaches: 

a)  Professional  Assistance: 
Through  voluntary  or  mandatory 
Identification,  short-term  counseling 
and  referral  services  are  provided 
to  departmental  employees 
experiencing  stress-induced  or 
other  emotional  problems. 

b)  Early  identification:  Attempts 
are  made  to  identify  personnel  with 
emotional  or  stress-related 
problems  before  performance  Is 
seriously  affected. 

Metro-Dade  officers  interact  on  a 
dally  basis  with  the  community, 
particularly  the  minority  community, 
through  assignment  to  the  Public 
Housing  Police  Bureau,  Team 
Police  Units,  and  as  Community 
Service  Officers.  MDPD  officers 
teach  Drug  Abuse  Resistance 
Education  (DARE)  classes  In  ell 
elementary  schools  and  serve  as 
ftolice  Athletic  League  officers, 
providing  Dade  County  youth  with 
an  alternative  to  drugs  and  crime. 

It  is  clear  that  to  have  arry  Impact 
on  police/citizen  violence,  law 
enforcement  agencies  must 
coordinate  a  variety  of  comporienfs 
within  their  organizations. 


Police/citizen  violence  will  not  be 
reduced  simply  by  training,  or 
improved  procedures,  or  Internal 
investigations.  Although  MDPD  has 
been  effective  in  reducing 
police/citiien  violence  complainte, 
trie  need  for  contii^ued 
improvemenris  recognized. 
Information  ori  procedures  arid 
programs  is  available  to  other  law 
enforcement  agencies  for 
Inspection,  and  fviDPD  command 
staff  welcomes  and  encourages  any 
Input  Or  criticism  which  will  Improve 
service  delivery. 

77)6  author,  Eduardo  Gonzalez, 
joined  the  Metro-Dade  Police 
Department  in  7965  and  served  In 
a  numt>er  of  (Opacities,  including 
Deputy  Director  of  the  Department. 
He  left  Metro-Dade  In  March  1992, 
to  accept  his  current  position  as 
Chief  of  the  Tampa  Police 
Department.  Chief  Gonzalez  Is 
past-president  of  the  Hlspanle- 
American  Commend  Officers 
Association  and  a  member  of  the 
Rorida  Police  Chiefs  Association. 
He  holds  a  bachelors  degree  from 
FlU  and  is  a  graduate  of  the  FBI 
National  Academy. 
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Property  Forfeiture:  Using  the  Criminal's 
Resources  to  Aid  Law  Enforcement 

By  EDUARDO  GONZALEZ  and  GEORGE  N  AYLESU/ORTH 


■  orfeilurc,  the  power  of  a  sov- 
ereign govemmeni  lo  lake  propen)  ihal 
has  been  used  to  commit  a  criminal  of- 
fense, is  an  ancient  procedure  that  has  long 
been  pan  of  the  law  of  federal  and  many 
Slate  governments  Florida  has  had  forfei- 
ture provisions  for  many  years,  but  in 
1980.  sweeping  changes  were  made  in 
Rorida's  forfeiture  laws  that  transformed 
them  into  powerful  law  enforcement 
tools.' 

These  statutes,  as  amended  and  subse- 
quently renumbered.-  were  broadened  to 
include  as  forfeitable  contraband  anicles 
".  .  .  any  controlled  substance,  device, 
paraphernalia,  or  currency,  or  other  means 
of  exchange,  which  has  been,  is  being,  or 
is  intended  lo  be  used  .  .  .'"  to  violate 
Florida  law  concerning  controlled  sub- 
stances; as  well  as  ".  .  .  any  personal 
propeny.  including — but  not  limited  to — 
any  item,  object,  tool,  substance,  device, 
weapon,  machine,  vehicle  of  any  kind, 
money,  securities,  or  currency,  which  has 
been  or  is  actuallv  employed  as  an  instru- 
mentality in  the  commission  of.  or  in  aid- 
ing or  abetiing  the  commission  of.  any 
felony  .  .  ."'  Additionally,  the  1980 
amendments  allow  a  police  agency  to  use 
the  service.v  of  an  attorney  employed  b>  the 
agency  to  maintain  forfeiture  actions  inde- 
pendent!), as  well  as  through  the  local 
prosecuting  aiiomcy  '  This  allow  s  a  police 
agency  to  maintain  a  high  caseload  of  for- 
feiture actions  w  ithout  creating  an  adverse 
impact  on  the  prosecutor. 

MOPDls  Legal  Unit 

The  Police  Legal  Unit  of  the  Metro- 
Dade  Police  Depanment  (MDPD).  which 
consists  of  four  attorneys,  an  investigator 
and  three  clencal  personnel .  prosecutes  all 
forfeiture  cases  for  MDPD.  Pnor  lo  the 
amendment  allow  ing  agency-employed  ai- 
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tomeys  to  handle  forfeitures,  the  police 
legal  advisors  of  the  Legal  Unit  handled 
the  cases  as  specially  appointed  assistant 
state  attorneys.  The  Legal  Unit  created  in- 
ternal systems  to  handle  the  increased 
caseload  occasioned  by  the  broadening  of 
the  forfeiture  law,  and  developed  and  pro- 
duced copyrighted  forfeiture  and  investi- 
gator's manuals  to  allow  for  increased  effi- 
ciency. The  Legal  Unit  now  maintains  an 
average  caseload  of  over  250  pending 
cases,  and  has  obtained  forfeitures 
amounting  to  over  SI  million  per  year  for 
Fiscal  Years  1980-81  and  1981-82.  As  an 
example  of  the  types  of  propeny  forfeited, 
during  the  period  from  Jan.  I  through 
March  31,  1983,  Dade  County  was 
awarded  four  cars  and  a  boat  trailer,  wonh 
S27.6O0.  and  currency  totaling  S186,546. 

Other  procedural  changes  were  also 
made  in  the  forfeiture  provisions,  creating 
an  immediate  Hnancial  benefit  to  law  en- 
forcement agencies  and  simultaneously  re- 
moving the  tools  of  cnme  from  the  hands 
of  criminals.  These  changes  require  that 
the  governing  body  with  budgetary  control 
over  a  law  enforcement  agency  establish  a 
special  Law  Enforcement  Trust  Fund 
(LETF)  for  the  particular  agency.  Thereaf- 
ter, the  proceeds  from  sales  of  any  forfeited 
propeny  not  retained  for  use  by  the  law 
enforcement  agenc).  plus  any  currency 
forfeited  by  the  agency,  are  to  be  deposited 
into  the  LETF.  to  be  appropnaied  by  the 
governing  body  for  the  exclusive  use  of  the 
agency.  (Property  encumbered  with  a 
properly  recorded  and  preserved  lien  must 
be  sold  at  auction  and  the  funds  remaining 
after  payment  of  the  lien  and  expenses 
deposited  into  the  LETF ) 

In  appropriating  funds  for  the  use  of  the 
forfeiting  agency,  the  governing  body 
must  appropriate  funds  to  be  used  solely  to 
".  .  .  defray  the  costs  of  protracted  or  com- 
plex investigations,  lo  provide  additional 
technical  equipment  or  expenise.  lo  pro- 
vide matching  funds  to  obtain  federal 
grants,  or  for  such  other  law  enforcement 
purposes  as  the  Board  of  County  Commis- 
sioners or  governing  body  of  the  munici- 
pality deems  appropriate  .  .  ."'■  Addi- 
tionally, funds  deposited  into  the  LETF 
cannot  be  considered  as  a  source  of  reN*- 
nue  to  meet  normal  operating  expenses. 

In  Dade  County,  the  LETF  for  the 
Metro-Dadc  Police  Depanment  w-js  cre- 
ated b\  the  Board  of  County  Commis- 
sioners. W  ithin  MDPD.  responsibility  for 
screening  requests  for  expenditures  from 
the  LETF  was  delegated  to  the  LETF 


Screening  Committee,  which  reviews  re- 
quests and  makes  recommendations  re- 
garding appropriate  action  to  Bobby  L. 
Jones,  director  of  the  depanment  Recom- 
mendations approved  by  the  director  are 
then  presented  to  the  Board  of  County 
Commissioners  for  the  final  approv&l  and 
appropriation  required  by  law. 

The  committee  is  chaired  by  the  chief  of 
the  Coun  Senices  Division.  Members  in- 
clude the  chiefs  of  the  other  four  divi- 
sions— Police.  Special  Services.  Central 
Ser\'ices  and  Administrative — as  well  as 
the  Organized  Crime  Bureau  commander 
and  ihe  North  Regional  colonel.  The  de- 
panment's  fiscal  officer  and  a  legal  advisor 
serve  the  committee  in  an  advisory  capac- 
ity. 

Since  its  inception  in  January  1981.  the 
committee  has  recommended  approval  of 
expenditure  requests  totalling  approx- 
imately S800.000.  Conversely,  it  has  rec- 
ommended disapproval  of  requests  ex- 
ceeding $900,000. 

Conclusion 

The  ability  lo  appropriate  property  Ihal 
is  used  to  commit  a  crime,  or  that' con- 
stitutes the  proceeds  from  criminal  ac- 
tivity, is  a  x'aluable  law  enforcement  tool 
Ihal  can  lower  the  incidence  of  certain 
types  of  crimes  by  targeting  the  resources 
used  by  criminals  to  commit  those  of- 
fenses, or  by  removing  the  proceeds  de- 
rived from  the  criminal  activity.  Addi- 
tionally, if  the  forfeited  propeny  can  be 
used  b\'  the  seizing  agency,  the  re.sources 
available  lo  law  enforcement  to  fight  crime 
can  be  increased. 

Since  a  forfeiture  action  takes  place  in 
civil  coun.  where  the  standard  of  proof  is 
less  than  in  criminal  coun,  the  propeny 
forfeiture  may  be  successful  even  if  the 
criminal  case  is  not.  This  provides  an  addi- 
tional incentive  to  Ihe  seizing  officer,  be- 
cause a  defendant  who  escapes  criminal 
punishment  will  still  be  subject  to  an  eco- 
nomic sanction.  While  the  types  of  prop- 
eny that  ma\  be  forfeited  will  vary  among 
jurisdictions,  any  law  enforcement  agency 
should  be  able  lo  derive  some  benefit  from 
a  forfeiture  law  similar  to  that  in  effect  in 
Florida.  • 
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Metro-Dade 
Police  Pump 
Forfeited  Assets 
Back  Into 
Commun'rty 

By  Eduardo  Gonzalez 

As  the  rcsuli  of  a  recent  amend- 
ment to  an  innovative  1980  Florida 
law,  the  Metro-Dadc  Police 
Department  (MDPD)  has  been 
able  to  disburse  money  forfeited  by 
drug  dealers  to  comniunity  anti- 
drug abuse  and  crime  prevention 
programs. 

The  Florida  Contraband  Forfei- 
ture AM,  prondcs  for  the  citab- 
lishment  of  Law  Enforcement  Trust 
Funds  (LETF)  for  municipal  and 
county  law  enforcement  agencies 
throughout  the  state.  Since  the  in- 
ception of  the  LETT,  approximate- 
ly S24,000,OCX)  has  been  forfeited 
and  appropriated  for  projects  per- 
missible under  the  act. 

In  its  originaJ  form,  the  act  re- 
quired that  forfeited  proceeds  be 
used  only  for  specified  law  enforce- 
ment needs.Thesc  included  the  cost 


of  protracted  or  complex  invesligs- 
tioDS  and  additional  technical 
equipmtnt  or  expertise,  matching 
funds  for  federal  grants,  or  other 
law  enforcement  purposes  ap- 
proved by  a  local  governing  body.  A 
1987  amfadraent  to  the  act  allo^»^ 
funds  to  be  spent  on  school  resource 
officers  (who  teach  pedestrian 
safely  and  help  resolve  conflicts  in 
primary  schools),  crime  prevention, 
or  drug  abuse  education  programs. 

$800,000  has  been 
disbursed  to 
'community-based 
^projects. 

Approximately  65%  of  the 
procseds  seized  to  date  have  been 
expended  on  the  purchase  of  tech- 
nical equipment,  including  a  com- 
puter aided  dispatch  system 
(CAD),  an  automated  information 
oeiwork,  two  Jet  Ranger  helicop- 
ters and  some  ver\'  sophisticated  lab 
equipment.  This  equipment  has 
enabled  the  department  to  remain 
in  stepuith  advances  in  crime  right- 
ing techniques. 

The  amendment  that  allowed  for 
the  expenditure  of  LETF  monies  on 


school  resource,  crime  prcvemion 
Or  drug  education  programs  enjoys 
the  fuU  support  of  MDPD  Director 
Fred  Taylor.  Taylor  has 
demonstrated  his  commitment  to 
this  amendment  by  pledging  up  to 
20%  of  the  Metro-Dadc  fund  to 
community-based  programs  that 
meet  certain  criteria. 

To  date,  approximately  SSOO.OOO 
in  LETF  monies  has  bees  dis- 
bursed to  community-based 
projects.  The  largest  allocation 
(5339,000),  was  given  to  Metro- 
Dade  County  to  address  juvenile 
substance  abuse,  .additional  alloca- 
tions have  ranged  from  a  S30,000 
award  to  Crime  Stoppers,  an  orgao- 
irjtion  that  solves  crimes  and  ap- 
prehends fugitives  through  media 
coverage  and  phone  tips,  to  a 
S&4,000  grant  provided  to  Informed 
(com.  next  page) 
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(Assets  com.  from  previous  page) 

Families  of  Dade  Count>',  which 
works  with  a  variety  of  drug  educa- 
tion programs.  The  MDPD  also  al- 
located $50,000  to  the  Greater 
Miami  Qiamber  of  Commerce  to 
help  fund  a  program  to  reduce  drug 
usage  in  the  workplace,  a  major 
problem  in  the  Miami  area. 

However,  the  police  department 
has  rejected  approximately  S300,000 
worth  of  requests  from  community- 
based  organizations  as  a  result  of 
their  inability  to  meet  the  establish- 
ed criteria  outlined  below. 

•  Tlie  organization  must  be  non- 
profil. 

•  The  requested  funding  must  be 
for  a  distinct  project  or  program. 

•  The  purpose  of  the  project  or 
program  must  be  drug  abuse 
education  or  crime  preventioti. 

•  The  project  or  program  must  be 
done  with  aad  uadsr  the  control 
of  the  MDPD. 

•  No  part  of  the  LETF  funds  can 
be  used  for  paxiog  salaries  or  ad- 


ministrative costs  of  the  external 
organiiation. 

•  A  detailed  accounting  of  all  ex- 
penditures of  LETF  funds  must 
be  made  and  prondcd  to  the 
MDPD. 

•  All  the  foregoing  requirements 
must  be  addressed  in  the  request 
for  LETF  funding. 

All  Hum  fund  requests,  whether 
'  internal  or  external,  must  be 
presented  to  the  LETF  Committee, 
,.  utilizing  the  LETF  request  form. 
This  form  insures  compliance  with 
requirements  of  state  law,  and 
provides  accountability  for  all  ex- 
penditures. The  Florida  Depart- 
ment of  LawEnforcement  audits  the 
fund. 

Taylor  Believes  Police  Need 
CommLDiity's  Help  In 
Handling  Crime  Problem 

Taylor's  support  for  coiununit}-- 
basedorgani7.ations  is  predicated  on 
his  belief  that  an  agency  cannot  ef- 


fectively deal  with  crime  probleias 
without  community  support  — 
regardless  of  the  amount  of  money 
generated  through  forfeiture 
proceedings  or  the  regular  police 
budget  process.  The  department 
has  found  that,  with  additional 
financial  support,  these  organiza- 
tions can  have  a  greater  impact  on 
crime.  In  Dade  County,  especiaUy, 
the  programs  aimed  at  young  people 
at  risk  for  drug  invxjlvcmem  have 
been  quite  successful^— 

The  MDPD  encourages  other 
agencies  that  receive  hmds  through 
asset  forfeiture  to  share  some  of 
those  funds  with  organizations  that 
are  as  committed  to  improving  the 
quality  of  life  in  their  communities 
as  are  the  police.  For  more  informa- 
tion on  the  Mctro-Dade  Police 
Department's  program,  contaa  the 
author  at  (305)  547-483L    9 

Eduardo  Gonzalez  is  the  deputy 
director  of  the  Metro-Dade  Police 
Depanaent. 


Support  Builds  for 
Gun  Restrictions 

Several  large  law  enforcement, 
governjcent  and  trade  associations 
recently  adopted  reiolutions  calling 
on  Congress  to  pass  stricter  gun 
regulation.*.  The  resolutions  ad- 
dressed the  proliferation  of  assault 
weapons  and  the  high  number  of 
suicides,  murders  and  accidental 
deaths  by  handgun  each  year. 

Pre%iousiy  neutral,  the  National 
Sheriffs'  Association  (NSA) 
adopted  a  resolution  at  their  June 
annual  meeting  in  support  of  both 
"federal  and  state  initiatives  to 
allow  the  law  enforcement  com-  I 
mucit)'  a  reasonable  period  of  time 
to  coaduct  a  records  check  on 
anyone  wishing  to  purchase  a  hand- 


pjn.*  Both  the  U.S.  Conference  of 
.Mayprs  and  the  American  Medici 
.Association  passed  similar  resolu- 
tions at  their  annual  meetings,  call- 
ing for  a  national  one-week  waiting 
period  for  handgun  purchases.  In 
addition,  Uie  National  League  of 
Cities'  (NLC)  board  recently  voted 
to  support  a  30-day  waiiing  period. 
NSA,  the  Mayors,  NLC  and  the 
.Vational  Association  of  Counties 
(NACo)  also  adopted  organization- 
al resolutions  in  favor  of  a  ban  on  as- 
sault weapons.  NSA  and  NACo 
•j.ent  one  step  further,  officially  en- 
dorsing Sen.  Howard  Metzen- 
baum's  bill  (S.3S6),  which  would 
ban  at  least  26  weapons  by  name. 
The  AMA's  Hourc  of  Delegates 
also  approx-cd  a  resolution  favoring 
legislation  to  "restrict  the  sale  and 
private  ownership"  of  assault 
weapons.   S 


METAPpL 

METAPOL,  PERFs  nation- 
wide telecommunicaliona  net- 
work, is  now  available  for  a 
one-time  niembersbip  fee  of 
$100  and  an  annual  "main* 
lenance  charge  of  $600. 
MET.\POL  linii  law  enforce, 
ment  eaecutives  and  others  con- 
cerned viih  the  diverse,  jisuc* 
facing  tpda/s  progressive  agen- 
cies.     ■  -Ji^i;;::!:':       ■ 

Using  a  personal  cotnputer,  a 
modem,  and  a  toll-free  "SOO" 
number,  law  enforcement  ex- 
ecutive* and  their  staff  cait  parr- 
Kcipate  in  a  variety  of  topical 
I   conferences,  including  one  on 
j   community  policing.  Fcir.morc 
I   information,  call  Dan  Stem  at. 
(202)466-7820.     -liilV:;  ;  .     '. 
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QUESTIONS  AND  ANSWEBS 


ANSWERS  TO  QUESTIONS  FROM  JUDICIARY  COMMITTEE  MEMBERS 

BY  JO  ANN  HARRIS, 
NOMINEE  FOR  ASSISTANT  ATTORNEY  GENERAL.  CRIMINAL  DIVISION 

QUESTIONS  FROM  SENATOR  PRE8SLER 
Rural  Crime 

1.  What  would  you  do,  as  head  of  the  Justice  Department's 
Criminal  Division,  to  insure  that  rural  areas  get  their  fair 
share  of  federal  resources  to  fight  crime? 

I  was  raised  in  a  rural  area,  and  am  very  sensitive  to 
the  problem  of  rural  crime.    If  confirmed,  I  would  like  to 
work  with  the  Committee  to  ensure  that  federal  resources  are 
apportioned  fairly  to  rural  areas. 

I  also  will  take  care  to  ensure  that  the  Criminal 
Division  provides  small  U.S.  Attorney's  offices  serving 
rural  areas  with  the  help  they  need  —  for  example,  through 
joint  investigations  and  training  programs.   Indeed,  an 
important  function  of  the  Division  is  to  assist  U.S. 
Attorneys  offices  that  may  not  have  the  manpower  or 
technical  expertise  to  respond  effectively  to  local 
problems. 

2.  What  are  your  views  of  the  effectiveness  of  rural  drug 
task  forces  in  combatting  illegal  drug  activity? 

Task  forces  can  be  effective  mechanisms  for  pooling  the 
resources  and  talents  of  federal,  state  and  local  law 
enforcement,  and  for  securing  the  cooperation  necessary  in 
the  fight  against  illegal  drugs.   Once  established,  task 
forces  can  be  augmented  on  a  case-by-case  basis  to  respond 
to  emerging  problems,  such  as  the  localized  distribution  of 
a  specific  controlled  substance  like  methcathinone  ("CAT"). 

Law  Enforcement 

1.   Will  you  work  to  ensure  greater  sensitivity  to  tribal 
law  enforcement  concerns. 

Yes,  I  am  sensitive  to  this  problem,  and  will  work  to 
ensure  sensitivity  on  the  part  of  the  Division. 
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2.   If  so,  what  specific  steps  can  we  take  to  ensure  that 
there  is  a  clear  line  of  communication  between  Federal  law 
enforcement  and  Indian  Country  residents? 

It  is  essential  to  establish  better  lines  of 
communication  through  more  frequent  personal  interactions 
between  federal  law  enforcement  personnel,  tribal  officials, 
and  community  members.   Federal  prosecutors  and 
investigators  must  be  encouraged  to  get  out  of  their  offices 
and  into  the  community,  not  only  to  investigate  case-related 
matters,  but  also  to  meet  regularly  with  community 
representatives  about  their  law  enforcement  concerns. 
Victim-Witness  and  Law  Enforcement  Coordinating  Committee 
Coordinators  can  play  an  important  role  in  serving  as  direct 
channels  for  this  communication.   They  should  be  encouraged 
to  maintain  and  increase  their  activities  with  tribal 
leaders  and  community  members. 

Another  important  step,  already  taken  by  some  United 
States  Attorneys'  offices,  is  to  establish  multi- 
disciplinary  teams  for  investigations  and  prosecutions.   The 
teams  are  composed  of  Assistant  United  States  Attorneys,  FBI 
agents,  BIA  and  Tribal  investigators,  health  professionals, 
social  workers,  and  other  appropriate  officials. 
Participation  in  such  teams  is  an  important  method  of 
sensitizing  federal  prosecutors  and  investigators  to 
cultural  and  community  concerns,  and  of  giving  them  a 
greater  appreciation  of  their  role  in  the  community. 

Carjacking 

1.  What  steps  will  you  take  to  adequately  enforce  the  Anti- 
Car  Theft  Act? 

The  Act  directed  the  Department  to  work  cooperatively 
with  state  and  local  officials  to  investigate  armed 
carjackings  and  to  prosecute  violators  where  appropriate. 
If  confirmed,  I  will  ensure  that  local  U.S.  Attorneys 
Offices  and  the  FBI  continue  to  work  cooperatively  with 
state  and  local  law  enforcement  to  investigate  and  prosecute 
such  cases.   FBI  task  forces  operating  under  the  Safe 
Streets  initiative,  as  well  as  Triggerlock  task  forces,  are 
particularly  appropriate  vehicles  to  ensure  effective 
cooperation  at  all  levels. 

2.  Will  enforcement  be  a  priority  for  you? 

Attacking  the  problem  of  violent  crime  is  a  priority  of 
the  Department,  and  the  availability  of  the  federal 
carjacking  statute  provides  federal  law  enforcement  with  an 
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important  weapon  in  that  battle.   If  confirmed,  I  will  work 
with  local  law  enforcement  to  ensure  that  this  crime  is 
attacked  in  the  most  effective  way  possible. 

Drug  Law  Enforcement 

1.  Do  you  support  maintaining  the  federal  sentencing 
guidelines? 

I  support  the  sentencing  guidelines'  principles  of 
truth-in-sentencing  and  uniform  treatment  for  similarly- 
situated  offenders.   Part  of  the  guidelines  process,  of 
course,  is  a  continuing  review  of  the  appropriateness  of 
specific  guidelines  and  policies  —  a  review  which  is 
regularly  conducted  by  both  the  Department  of  Justice  and 
the  Sentencing  Commission. 

2.  What  impact  do  you  feel  Congress'  passage  of  mandatory 
minimum  sentences  has  had  on  the  administration  of  justice? 

Mandatory  minimums  for  serious  offenses  have  had  a 
salutary  effect  on  the  administration  of  justice  to  the 
extent  that  they  have  ensured  certain  punishment  of  the 
truly  dangerous,  and  proved  a  deterrent  to  others.   Of 
course,  as  with  any  system  which  endeavors  to  obtain  the 
benefits  of  nation-wide  uniformity,  there  may  be  instances 
of  unfairness  in  individual  cases,  as  well  as  in  certain 
subclasses  of  cases.   One  objective  of  the  reviews  mentioned 
above  is  to  determine  whether  such  cases  can  be  identified 
and  to  make  modifications  if  appropriate. 

Forfeiture  Laws 

1.   Do  you  support  maintaining  current  criminal  and  civil 
federal  forfeiture  laws? 

I  support  the  forfeiture  laws,  which  play  an 
important  role  in  removing  the  profit  incentive  for  criminal 
activity,  and  in  enabling  prosecutors  to  cripple  criminal 
organizations.   In  light  of  last  Term's  Supreme  Court 
decisions,  as  well  as  allegations  about  the  manner  in  which 
the  laws  have  been  enforced,  a  review  of  prosecution 
policies  may  be  in  order  to  ensure  that  the  laws  are  being 
applied  fairly  and  as  Congress  intended. 
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2 .   Do  you  have  any  thoughts  on  how  the  proceeds  of  asset 
forfeitures  should  be  allocated  and  used  in  fighting  crime? 

I  do  not  yet  have  a  view  on  this  subject,  but  look 
forward  to  working  with  the  Committee  and  other  experts  in 
this  area. 


QUESTIONS  FROM  SENATOR  GRAS8LEY 

Costs  of  Imprisonment 

If  you  are  confirmed,  would  the  Criminal  Division  support 
legislation  that  would  clarify  that  federal  judges  could  impose 
the  costs  of  imprisonment  as  part  of  the  criminal  fine? 

I  support  the  imposition  of  such  costs  in  appropriate 
cases  pursuant  to  U.S.  Sentencing  Guideline  5E1.2(i).   If 
clarifying  legislation  were  necessary,  I  would  be  happy  to 
work  with  the  Congress. 

Public  Integrity 

The  Public  Integrity  Section  is  within  the  Criminal 
Division.   What  steps  will  you  take  to  ensure  that  political 
considerations  do  not  affect  prosecutorial  decisions  in  these 
investigations? 

It  is  absolutely  essential  to  public  confidence  in  the 
administration  of  justice  that  political  considerations  play 
no  role  whatsoever  in  prosecutorial  decision-making.   If 
confirmed,  I  intend  to  make  my  views  on  this  clear  to  all  of 
our  prosecutors.   In  addition,  I  intend  to  enforce 
rigorously  the  rules  adopted  by  the  Attorney  General,  which 
restrict  contacts  by  both  the  White  House  and  the  Congress 
with  the  Criminal  Division  on  pending  investigations  and 
cases.   The  goal  of  these  rules  is  to  ensure  that  the 
administration  of  justice  is  free  of  political 
considerations  and  that  it  is  correctly  perceived  to  be 
totally  professional  and  apolitical. 

United  States  Attorneys 

If  confirmed,  how  will  you  decide  which  prosecutions  should 
be  handled  by  Criminal  Division  personnel  in  Washington  and  which 
should  be  undertaken  by  the  local  United  States  Attorneys? 

If  confirmed,  I  will  work  cooperatively  with  the  U.S. 
Attorneys  to  ensure  that  federal  resources  are  brought  to 


662 


bear  most  effectively  in  the  fight  against  crime.   Sometimes 
this  means  that  cases  should  be  prosecuted  by  Criminal 
Division  personnel,  sometimes  by  local  U.S.  Attorney's 
offices,  and  sometimes  by  joint  task  forces.   The  U.S. 
Attorneys  are,  of  course,  on  the  front  lines  of  the  battle 
against  crime.   The  Criminal  Division  helps  set  national 
priorities,  and  provides  resources  for  prosecutions  which 
cannot  be  handled  effectively  by  local  U.S.  Attorneys 
offices.   Certain  categories  of  cases,  particularly  those  in 
which  the  U.S.  Attorney  must  be  recused  because  of 
conflicts,  those  which  involve  multi-district  problems,  and 
those  of  truly  national  significance  often  require  Criminal 
Division  involvement.   Overall,  the  decision  regarding  which 
personnel  should  handle  which  prosecutions  will  depend  on  a 
cooperative  judgment  as  to  the  most  efficient  allocation  of 
federal  prosecutorial  resources. 

Defense  Procurement  Fraud  Pnit 

The  answers  to  the  following  questions  were  provided  by  the 
Criminal  Division: 

Please  provide  data  concerning; 

(a)   The  nature  and  number  of  investigations,  indictments, 
prosecutions,  and  related  proceedings  conducted  by  the  Defense 
Procurement  Fraud  Unit  in  the  past  three  years. 

Over  the  past  three  years,  the  Unit  has  conducted 
investigations  of  the  following  nature:   defective  testing, 
product  substitution  and  defective  pricing  allegations,  as 
well  as  traditional  kickback  and  bribery  offenses.   The  Unit 
also  has  focused  on  frauds  involving  contracts  for  products 
and  services  financed  under  the  Foreign  Military  Sales  (FMS) 
and  Foreign  Military  Financing  (FMF)  Programs. 

Over  the  past  three  years,  the  Unit  has  conducted 
approximately  4  2  investigations,  a  number  of  which  involved 
multiple  targets.   (This  figure  does  not  include  CIA 
referrals  or  those  voluntary  disclosure  cases  that  were 
examined  but  not  actively  investigated  by  the  Unit.   This 
figure  also  does  not  include  case  reviews  and  evaluations 
which  were  performed  for  the  United  States  Attorneys' 
Offices.)   During  this  same  period,  the  Unit  obtained  10 
indictments  and  filed  14  informations.   In  addition,  in 
November  1992,  a  Unit  prosecutor  tried  a  criminal  defective 
pricing  case  which  was  based  on  an  indictment  obtained  by  a 
United  States  Attorney's  Office. 

In  addition  to  these  investigations  and  prosecutions, 
the  Unit  staff  has  devoted  substantial  time  to  providing 
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guidance  and  assistance  to  United  States  Attorneys'  Offices 
in  procurement  fraud  cases  where  expertise  is  needed,  or  the 
existing  commitments  of  those  offices  limit  their  ability  to 
handle  complex  and  lengthy  cases.   Additionally,  the  Unit 
has  played  a  major  role  in  the  Department  of  Defense's 
Voluntary  Disclosure  Program,  serving  as  the  program  contact 
point  for  the  entire  Department  in  reviewing  disclosure 
investigations  in  the  program. 

(b)  The  number  of  matters  described  in  paragraph  (a)  which 
are  inactive  but  have  not  been  closed  or  declined  and  the  number 
of  unaddressed  referrals  which  allege  criminal  misconduct 
involving  offenses  described  in  paragraph  (a) . 

The  Unit  has  no  inactive  investigations  and  no 
unaddressed  referrals.   There  are  5  completed  investigations 
in  which  declination  recommendations  are  pending. 

(c)  The  nature  and  number  of  matters  described  in  paragraph 
(a)  which  have  been  closed,  settled,  or  litigated  to  conclusion. 

Approximately  2  6  investigations  have  been  closed  or 
declined.   Of  the  24  indictments  and  informations  brought  by 
the  Unit,  all  have  been  resolved  by  plea  or  litigated  to 
conclusion  with  the  exception  of  one  matter  that  is  pending 
trial.   In  addition,  three  former  executives  of  Bicoastal 
Corporation's  Link  Flight  Simulation  Division  face 
sentencing  on  November  4,  1993,  in  a  major  defective  pricing 
case  which  was  indicted  by  the  Unit  in  July  1992. 

(d)  The  results  achieved,  including  convictions  and  pre- 
trial diversions,  fines  and  penalties  levied,  restitution 
assessed  and  collected,  and  damages  recovered,  in  such  matters. 

There  have  been  27  convictions  and  11  acquittals; 
$4,416,500  in  criminal  fines,  $62,500  in  forfeitures, 
$2,626,000  in  restitution  and  $67,670,000  in  civil 
penalties.   In  addition,  as  a  part  of  a  plea  agreement,  one 
company  agreed  to  withdraw  $39.3  million  in  claims  against 
the  government. 

Unit  records  indicate  that  criminal  fines,  forfeitures, 
and  restitution  payments  in  the  amount  of  at  least 
$5,961,000  have  been  paid  to  date.   In  addition,  another 
$56,030,000  in  civil  penalties  have  also  been  collected. 
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RESPONSES  OF  EDUARDO  GONZALEZ  -  NOMINEE 
DIRECTOR,  U.S.  MARSHALS  SERVICE 
SENATE  JUDICIARY  COMMITTEE  HEARING 
OCTOBER  14,  1993 


Responses  to  the  Questions  of  Senator  Larry  Pressler 


FEDERAL  WITNESS  SECURITY  PROGRAM 

Question:  Can  you  explain  what  changes  in  the  program  were  made  to 
force  witnesses  to  repay  their  debts  acquired  before  they  entered 
the  program? 

Answer:  Legislation  passed  in  1984,  as  part  of  the  Comprehensive 
Crime  Control  Act,  (18  USC  3521)  requires  all  individuals  entering 
the  Witness  Security  Program  to  "make  a  sworn  statement  of  all 
outstanding  legal  obligations..."  and  to  agree  to  "comply  with  all 
legal  obligations  and  civil  judgements..."  Furthermore,  18  USC 
3523  specifically  addresses  civil  judgements  and  provides  legal 
remedies  for  individuals  to  ensure  that  Program  participants  comply 
with  legal  obligations  whether  they  were  incurred  prior  to  or 
during  their  pendency  in  the  Program. 

Program  participants  are  informed  of  these  requirements  during 
our  initial  contact  with  the  witness  -  Preliminary  Interview  and 
again  during  the  completion  of  the  Memorandum  of  Understanding, 
that  the  participant  and  all  adult  family  members  must  execute. 

Should  a  Program  participant  refuse  to  comply  with  requests  to 
repay  the  debt,  the  U.S.  Marshals  Service  notifies  the  Department 
of  Justice  in  writing.  The  Department  may  elect  to  disclose  the 
witness's  new  name  and  relocation  area  to  creditor.  This  procedure 
is  very  seldom  necessary  since  Program  participants  usually  begin 
repayment  of  the  debt  after  notification  by  our  Agency  that  failure 
to  comply  will  result  in  termination  of  services  as  well  as 
disclosure. 
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Question:  Do  you  know  if  witnesses  are  provided  with  false  credit 
histories?  If  so,  what  protections  are  given  to  innocent  insurers, 
creditors  or  other  professionals  who  rely  upon  this  false  financial 
information? 

Answer:  The  United  States  Marshals  Service  advises  all 
prospective  Program  participants  at  the  time  of  the  Preliminary 
Interview  and  again  during  the  execution  of  the  Memorandum  of 
Understanding  that  they  will  not  be  provided  with  credit  or  credit 
histories.  The  basic  foundation  of  the  Program's  security  revolves 
around  the  legal  change  of  identity. 

Program  participants  are  briefed  and  assisted  in  procedures 
designed  to  help  them  establish  credit  under  their  new  identity. 
These  measures  are  not  intended  to  defraud  but  to  help  the 
witnesses  and  their  families  reestablish  minimum  necessary 
references  required  to  comply  with  basic  residency  demands. 


NATIONAL  ASSET  SEIZURE  AND  FORFEITURE  PROGRAM 

Question:  What  plans  to  you  have  to  change  or  expand  the  National 
Asset  Seizure  and  Forfeiture  Program  Administered  by  the  U.  S. 
Marshals  Service? 

Answer:  The  custody  and  disposition  role  in  the  federal  asset 
forfeiture  program  presents  one  of  the  most  complex  management 
challenges  in  the  U.S.  Marshals  Service.  In  FY  1993,  the  U.S. 
Marshals  took  custody  of  almost  39,000  properties  seized  for 
forfeiture  by  eight  different  federal  law  enforcement  agencies 
Over  27,000  properties  valued  at  $1.9  billion  are  in  the  seized 
asset  inventory  today.  The  proper  management  of  this  program  is 
critical  to  not  only  the  success  of  the  forfeiture  program  but  I 
also  consider  it  a  matter  of  public  trust. 

While  I  have  not  had  the  opportunity  to  personally  review  the 
Marshals  Service  seized  asset  program,  there  are  several  management 
and  policy  areas  that  I  will  review  very  closely: 

o  Personnel:  The  Marshals  Service's  resources  have  not  kept 
pace  with  the  explosive  growth  of  the  seized  asset  program.  The 
current  fiscal  restrictions  require  the  optimum  utilization  of 
personnel  currently  on  board.  I  will  work  to  ensure  that 
experienced  Deputy  U.S.  Marshals  in  the  seized  asset  program  are 
utilized  properly  and  are  relieved  to  the  greatest  extent  possible 
from  administrative  support  functions. 
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To  ensure  the  highest  level  of  expertise  in  the  seized  asset 
program,  I  will  review  how,  within  current  budget  restrictions,  to 
reduce  personnel  turnover  in  the  program.  In  addition,  I  hope  that 
recruitment  of  personnel  with  business  and  accounting  expertise  for 
program  will  be  possible. 

o  Automation:  The  successful  integration  of  the  Marshals 
Service  seized  asset  management  information  system  into  the 
Department  of  Justice  Consolidated  Asset  Tracking  System  (CATS), 
will  be  a  high  priority.  While  the  timetable  for  CATS 
implementation  is  beyond  the  control  of  the  Marshals  Service,  I 
will  ensure  the  continued  strong  support  of  this  project. 

o  Preseizure  planning:  My  law  enforcement  experience  has 
taught  me  that  good  preseizure  planning  is  critical  to  making  sound 
financial  and  managerial  decisions  regarding  the  targeted  property. 
The  lack  of  good  coordination  and  planning  among  the  various 
components,  has  resulted  in  poor  seizure  decisions.  I  strongly 
support  the  change  in  Departmental  policy  which  would  make 
coordinated  preseizure  planning  with  the  local  U.S.  Marshal 
mandatory  in  most  cases. 


INDIAN  RESERVATIONS 

Question:  What  kind  of  interaction  does  the  Marshals  Service  have 
with  the  Indian  reservations? 

Answer:  A  number  of  U.S.  Marshals  Service  districts  have  large 
Native  American  populations.  Marshals  Service  personnel,  often  in 
conjunction  with  tribal  police  and  the  Bureau  of  Indian  Affairs 
(BIA),  serve  process  and  execute  arrest  warrants  on  the 
reservations.  Each  reservation  is  different,  thus  Marshals  Service 
districts  have  varying  degrees  of  interaction  with  the  reservations 
within  their  jurisdiction. 

o  District  of  South  Dakota  -  there  are  eight  reservations. 
The  Marshals  Office  in  South  Dakota  works  very  closely  with  the  BIA 
and  tribal  police,  and  there  currently  are  no  lingering  concerns  in 
this  district. 

o  District  of  Montana  -  six  of  the  seven  reservations  in  the 
district  are  under  the  umbrella  of  the  BIA.  All  felonies  committed 
on  the  reservations  are  adjudicated  in  federal  court.  BIA  police 
work  with  Marshals  Service  personnel  in  the  execution  of  warrants 
and  the  service  of  process  for  such  cases. 
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o  District  of  Nevada  -  the  greatest  interaction  with  Native 
American  reservations  is  in  the  Reno  area;  in  the  Las  Vegas  area, 
tribal  police  handle  all  criminal  matters.  Since  1979,  the 
District  has  been  involved  in  a  treaty  dispute  over  land  use  rights 
with  some  members  of  the  Shoshone  tribe. 

o  Northern  District  of  New  York  -  there  are  three  reservations 
and  the  interaction  is  minimal.  In  1986,  a  tribal  conflict  over  a 
Bingo  hall  on  the  Oneida  reservation  resulted  in  Marshals  Service 
personnel,  after  negotiation  with  tribal  leaders,  going  in  to 
inspect  the  location  where  the  games  were  held.  Several  arrest 
warrants  were  issued  --  five  tribal  members  were  tried  and 
convicted  in  federal  court.  The  Onondaga  reservation  in  the 
district  served  as  a  hideout  for  a  federal  fugitive  for  six  years. 
Although  federal  agents  knew  his  whereabouts,  he  could  not  be 
arrested  because  of  tribal  sovereignty.  The  fugitive  eventually 
surrendered. 

Although  there  are  some  areas  where  the  situation  can  be 
tenuous  at  times,  the  Marshals  Service,  generally,  has  a  good 
relationship  with  reservation  leaders  and  tribal  police.  Many  of 
the  districts  have  frequent  contact  with  the  members  of  the  Native 
American  reservations;  other  districts  have  only  minimal  contact. 

Question:  Do  you  foresee  any  changes  in  the  role  of  the  Service  in 
this  respect?   If  so,  please  explain. 

Upon  my  confirmation  and  appointment,  I  intend  to  meet  with 
officials  from  the  Department  of  the  Interior  to  discuss  the  role 
of  the  U.S.  Marshals  Service  in  this  regard.  I  will  advise  you  at 
that  time,  if  there  are  any  future  changes  being  considered. 


Response  to  the  Question  of  Senator  Paul  Simon 

Question:  I  would  like  to  obtain  from  you  once  you  are  confirmed 
a  full  accounting  of  all  supervisory  reports  on  the  Chicago 
Marshals  office;  what  steps  have  been  taken  to  remedy  identified 
problems;  and  what  steps  you  will  take  to  address  any  remaining 
problems  that  have  not  been  remedied  to  your  satisfaction? 

Answer:  Upon  my  confirmation  and  appointment,  I  will  certainly 
advise  you  on  any  action  pending,  and  provide  you  with  any 
requested  information  with  regards  to  the  Marshals  office  in  the 
Northern  District  of  Illinois. 
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